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Babnett 


Ames. 
{Supreme  Court  of  Appeals  of  Virginia^  Sept,  /j,  tSyi,) 

Appellate  Practice — Decrees — Formal  Errors — Correction  of. 

The  appellate  court  will  not  reverse  a  decree  for  mere  formal 
errors  which  may  be  corrected  by  that  court,  when  upon  the 
whole  record  it  appears  that  the  decree  complained  of  is  manifestly 
rig'ht  or  that  no  error  was  committed  to  the  prejudice  of  the  party 
seeking  to  reverse  it. 

Judicial  Sales — Failure  to  Ascertain  Vague  Interest  in  Land.* 

In  a  decree  for  the  sale  of  land  it  is  not  error  for  the  court  to  fail 
to  ascertain  the  fee  simple  and  annual  value  of  the  interest  of  the  de- 
fendant in  certain  estate  descended  to  him,  where  the  defendant 
does  not  state  in  his  answer  nor  pretend  to  show  by  proof  what  is  the 
nature  or  extent  or  value  of  such  interest. 

A.  R.  BlaJcey^  for  appellants. 

Robertson  cfe  Southally  for  appellees. 

Chkistian,  J. ,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Albemarle. 

The  bill  is  filed  by  the  appellee,  who  is  a  judgment  creditor 

•See  monographic  note  on  ** Judicial  Sales'*  appended  to  Walker 
V.  Pa«re,  21  Gratt.  636  (Va.  Rep.  Anno.). 
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of  the  appellant,  and  seeks  to  subject  his  real  estate  to  the 
payment  of  the  judgment. 

After  setting  out  the  judgment  and  the  credits  thereon, 
the  bill  alleges  that  ''the  only  land  owned  by  the  appellant 
in  the  county  of  Albemarle  is  a  tract  of  180  or  190  acres" 
and  the  rents  and  profits  of  said  land  for  five  years  will  fall 
far  short  of  paying  the  balance  due  on  said  judgment. 
It  also  alleges  that  the  lien  of  his  said  judgment  has  priority 
over  all  other  liens  by  judgment  or  otherwise,  and  prays 
that  the  land  may  be  sold  and  the  proceeds  applied  to 
the  payment  of  the  balance  due  on  said  judgment.  The 
appellant  (Barnett)  answered  the  bill  and  admitted  the 
recovery  of  the  judgment  as  set  out  in  the  bill,  and  admits 
its  priority  over  all  other  liens  outstanding  against  his  real 
estate.  He  also  admits  that  the  tract  of  land  described 
in  the  bill  is  ''all  the  land  he  owns  except  one  undivided 
interest  in  the  estate  of  Mat.  N.  Harris  which  he  inherited 
from  his  daughter  who  was  a  grandchild  of  said  Harris 
and  who  died  intestate  over  21  years  of  age."  He  alleges 
in  his  answer  that  since  the  rendition  of  the  said  judgment, 
there  have  been  transactions  between  him  and  the  appellee 
(Ames)  and  also  between  him  and  C.  B.  Ames  &  Co.  of 
which  firm  the  appellee  was  a  member,  and  insists  that  he 
is  entitled  to  a  further  credit  to  be  applied  to  said  judg- 
ment lien. 

At  the  May  term  of  said  circuit  court  (1869)  a  decree  was 
entered  directing  a  commissioner  of  the  court  to  take  the 
following  accounts  : 

1.  An  account  showing  the  fee  simple  and  annual  value 
of  the  real  estate  owned  by  the  said  Barnett,  and  2.  An 
account  of  the  amount  due  Eli  Ames  from  said  Barnett  in 
which  account  the  commissioner  shall  credit  him  for  any 
amount  found  to  be  due  him  from  the  firm  of  C.  B.  Ames 
&  Co. 
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At  the  October  term,  1869,  the  commissioner  returned 
his  report  showing  that  upon  a  settlement  of  all  the  outstand- 
ing claims  between  the  parties,  there  remained  due  and 
ansatbfied  upon  said  judgment  on  the  10th  of  September, 
1869,  the  sum  of  $1, 807. 63,  and  that  the  annual  value  of  the 
real  estate  was  $11 0.00  and  its  fee  simple  value  was  $1,900.00. 

To  this  report  there  were  two  exceptions:  1st,  that  it  omits 
to  find  the  fee  simple  and  annual  value  or  indeed  any  value 
of  that  part  of  the  defendant's  real  estate  mentioned  in  his 
answer  as  having  descended  to  him  from  his  daughter,  con- 
sisting of  her  interest  in  the  real  estate  of  her  grandfather, 
Matthew  N.  Harris.  2nd,  that  the  report  fixes  the  annual 
value  of  the  190  acres  of  land  at  $110.00  when  there  was 
an  actual  bid  filed  with  the  papers  in  the  cause  signed  by- 
Sydney  and  Virginia  Barnett  offering  to  pay  annually  for  a 
term  of  five  years  $375.00 — amply  secured. 

The  court  thereupon  entered  a  decree  miataining  these 
exceptions^  and,  without  formally  confirming  said  report, 
directed  a  commissioner  to  offer  publicly  for  rent  for  five 
years  to  the  highest  bidder  all  the  real  estate  belonging  to 
the  defendant  Barnett,  etc.,  and  then  provided  that  if  upon 
such  offer  at  public  auction  the  said  real  estate  could  not  be 
rented  for  a  sum  sufficient  to  pay  in  five  years  the  balance  of 
said  judgment  including  the  costs  of  the  suit,  then  the  com- 
missioner should  sell  the  same  upon  certain  terms  mentioned 
in  said  decree. 

It  is  from  this  decree  that  an  appeal  has  been  allowed  to 
this  court. 

The  first  error  assigned  in  the  petition  of  appeal  is  that 
the  amount  of  the  lien  was  not  judicially  ascertained  before 
a  decree  for  a  sale.  It  is  insisted  that  inasmuch  as  the 
court  sustained  the  defendant's  exceptions  and  did  not  con- 
firm the  report  in  other  respects,  it  stands  confirmed,  and 
that  therefore  the  actual  amount  due  upon   the  judgment 
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has  not  been  ascertained.  And  as  another  ground  of  error, 
it  is  further  insisted  for  the  same  reason  that  it  did  not 
appear  to  the  court,  as  the  statute  requires,  ^*that  the  rents 
and  profits  of  the  real  estate  subject  to  the  lien  will  not 
satisfy  the  judgment  in  five  years." 

This  court  will  not  reverse  a  decree  for  mere  formal 
errors  which  may  be  corrected  by  this  court,  when  upon 
the  whole  record  it  appears  that  the  decree  complained 
of  is  manifestly  right,  or  that  no  error  was  committed  to 
the  prejudice  of  the  party  seeking  to  reverse  it. 

In  the  case  at  bar  the  answer  of  the  defendant  admits  the 
existence  and  amount  of  the  judgment,  and  admits  that  it 
has  priority  over  all  other  liens.  He  asserts  that  the  judg- 
ment is  entitled  to  a  further  credit  growing  out  of  transac- 
tions subsequent  to  the  rendition  of  the  judgment.  The 
court  directs  its  commissioner  to  settle  an  account  of  these 
transactions  and  report  the  balance  due.  The  commissioner, 
upon  notice  to  the  parties  (after  continuing  the  case  once, 
because  of  the  absence  of  the  defendant's  counsel),  proceeds 
to  state  and  settle  an  account  of  the  transactions  between 
the  parties  subsequent  to  the  rendition  of  the  judgment,  and 
reports  a  balance  due  of  $1,807.63.  This  account  is  not 
excepted  to  in  respect  to  the  amount  due,  but  is  acquiesced 
in  as  the  true  balance  between  the  parties,  and  should  have 
been  formally  confirmed  by  the  court.  The  fact  that  it  was 
not  so  confirmed  is  not  such  an  error  as  requires  the  appel- 
late court  to  reverse  the  decree.  It  was  acted  upon  by  the 
court  as  the  true  and  proper  account,  and  not  objected  to  by 
defendant.  The  true  and  actual  balance  was  thus  judicially 
ascertained  and  the  account  should  have  been  in  terms,  as  it 
was  by  necessary  implication,  confirmed  by  the  court.  And 
as  to  the  court's  right  to  have  confirmed  the  report  of  the 
commissioner  to  the  effect  that,  upon  the  evidence  returned 
with  the  report,  the  annual  rents  and  profits  of  the  real  estate 
subject  to  the  lien,  will  not  satisfy  the  judgment  in  five  years. 
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It  required  only  a  simple  calculation  to  show  that  the  bid 
of  J375.00  offered  by  Sydney  and  Virginia  Barnett,  even 
if  made  in  good  faith  and  upon  undoubted  security,  would 
fall  far  short  of  paying  the  judgment  in  five  years.  And  it 
would  have  not  been  erroneous  for  the  court  to  have  decreed 
an  unconditional  sale  of  the  land  instead  of  first  requiring 
the  commissioner  to  offer  it  publicly  for  rent  and  to  sell 
only  in  the  event  that  it  would  not  rent  for  a  sum  suflScient 
to  discharge  the  lien  in  five  years. 

But  surely  it  is  not  for  the  defendant  to  complain  of  this 
course,  directed  by  the  decree.  It  is  manifestly  to  his  ad- 
vantage and  not  to  his  prejudice,  for  he  will  still  have  the 
opportunity  of  availing  himself  of  any  bona  fide  offer  of 
any  party  who  may  be  willing  to  take  the  land  at  such  annual 
rent  as  may  in  five  years  pay  the  balance  due  on  the  judg- 
ment for  which  the  land  is  bound. 

We  are  of  opinion  that  the  course  adopted  by  the  court  is 
a  convenient  and  proper  one  in  every  case  where  it  is  doubt- 
ful whether  the  annual  rent  will  discharge  the  judgment  in 
five  years.  And  while  in  this  case  the  court  might  have  de- 
creed upon  the  report  and  the  evidence  returned  therewith, 
an  unconditional  sale,  yet  there  was  no  error  of  which  the 
defendant  can  complain  in  first  directing  the  commissioner 
to  offer  the  whole  real  estate  for  rent. 

The  court  is  further  of  opinion  that  there  is  no  error  in 
the  decree  complained  of  because  the  court  failed  to  ascer- 
tain the  fee  simple  and  annual  value  of  the  interest  of  the 
defendant  in  certain  estate  descended  from  his  daughter  which 
she  derived  from  her  grandfather. 

The  defendant  does  not  state  in  his  answer  nor  pretend  to 
show  by  proof  what  was  the  nature  or  extent  or  value  of 
that  interest.  He  exhibits  no  title  deeds  or  other  evidence, 
but  simply  asserts  he  has  an  interest  through  his  daughter  in 
the  estate  of  Matthew  Harris,  her  grandfather.     What  that 
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interest  is,  whether  it  could  be  made  available,  whether  it 
had  any  rental  value,  is  not  even  stated,  much  less  shown 
by  proof.  This,  it  was  for  him  to  show.  He  had  full  op- 
portunity to  do  so,  but  failed  to  furnish  proof  before  the 
court  as  to  the  nature,  extent  or  value  of  that  interest. 

We  are  therefore  of  opinion  that  the  court  ought  to  have 
overruled  both  exceptions  to  the  commissioner's  report,  in- 
stead of  sustaining  those  exceptions,  and  ought  to  have  fully 
confirmed  the  report,  but  inasmuch  as  this  error  was  not 
to  the  prejudice  of  the  appellant,  and  the  decree  is  in  the 
main  correct,  it  should  be  affirmed. 
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Ekvin 

V. 

Luckett's  Adm'k. 
[Supretne  Court  of  Appeals  of  Virginia^  September^  1S72J) 

Sale  of  Land — Case  at  Bar. 

In  Aagiist,  1853,  the  appellee  sold  to  the  appellant  a  tract  of  land, 
the  terms  of  which  sale  were  that  $10,000  of  the  purchase  money 
were  to  be  paid  in  hand,  and  the  balance  in  four  equal  annual  install- 
ments, with  interest  on  the  fourth  deferred  installment  from  date, 
for  which  installment  the  appellant  executed  bonds  secured  by  deed 
of  trust  on  the  land.  There  was  no  cash  payment  on  the  $10,000  un- 
til several  months  after  the  sale  when  the  appellee  accepted  some 
bonds  in  part  payment  of  such  hand  payment.  The  hand  payment 
of  $10,000  however  was  not  fully  satisfied  until  the  Sth  of  Nov.  1854, 
when  on  that  day  the  parties  had  a  partial  settlement  of  their  accounts 
in  reg'ard  to  the  purchase  money  of  the  land,  made  by  means  and 
agency  of  one  Porter.  The  settlement  was  not  completed,  and  they 
had  another  meeting*.  Porter  not  being  present  McDannald  was  called 
on  and  completed  the  settlement.  At  which  settlement  appellee  was 
paid  $3,366.68.  For  which  the  appellee  gave  a  receipt  in  these  words  : 
*'f3,366.68.  Received  of  James  R.  Ervin  thirty-three  hundred  and 
sixty-six  dollars  and  sixty-eight  cents,  in  part  on  notes  due  me  for 
purchase  of  land  Nov.  Sth,  1854" :  held,  this  payment  referred  as 
well  to  the  bonds  for  the  hand  payment  of  $10,000  as  to  the  deferred 
installments. 

The  essential  facts  are  fully  stated  in  the  opinion. 

Appeal  from  the  circuit  court  of  Bath  county. 

Wm.  J.  Robertson  y  for  appellant. 

Michiej  Bell  dk   Cochran^  for  appellee. 
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MoNCUBE,  J.,  delivered  the  opinion  of  the  court. 

The  chief  and  almost  the  only  subject  of  controversy  in 
this  cause  is,  whether  the  sum  of  money  mentioned  in  Ex- 
hibit (A)  filed  with  the  bill,  was  properly  applicable,  as  a 
credit,  to  the  hand  payment  of  ten  thousand  dollars,  or  to 
the  bonds  or  some  of  them  for  the  deferred  payments  for 
the  tract  of  land  sold  by  Dr.  Francis  E.  Luckett  to  James 
R.  Ervin,  on  or  about  the  9th  day  of  August,  1853  ;  as  in 
the  proceedings  mentioned.  It  is  maintained  on  behalf  of 
the  appellant,  Ervin,  who  was  the  vendee,  that  the  said 
credit  was  applicable  to  the  said  bonds  for  the  deferred  pay- 
ments ;  while,  on  the  other  hand,  it  is  maintained  in  behalf 
of  the  appellee.  Dr.  Luckett,  who  was  the  vendor,  that  the 
said  credit  was  applicable  to  the  said  hand  payment,  at  least 
in  the  first  place. 

These  conflicting  views  have  been  maintained  by  the  coun- 
sel of  the  parties  respectively  in  printed  arguments  of  extra- 
ordinary ingenuity  and  power  and  it  is  a  task  of  no  little 
difliculty  to  decide  the  matter  between  them.  We  must, 
however,  address  ourselves  to  the  task,  however  difficult  it 
may  be,  and  perform  it  to  the  best  of  our  ability.  The 
learned  counsel  for  the  appellant  have  had  very  heavy 
weight  to  carry  along  with  them  in  making  their  argument. 
Commissioner  Brooks,  whose  report  was  filed  in  April,  1861, 
and  Judge  Sheffey,  who  decided  the  case  in  the  circuit 
court  of  Bath  county  in  May,  1868,  were  all  of  opinion 
against  the  appellant,  and  the  latter  two  of  them  strongly 
present  at  length  the  reasons  for  their  opinion.  Notwith- 
standing this  disadvantage,  the  counsel  for  the  appellant 
have  certainly  made  a  very  strong  case  for  their  client  by 
their  argument.  On  the  other  hand,  the  learned  counsel  for 
the  appellee,  Dr.  Luckett,  have  certainly  made  a  very 
strong  case  for  their  client  by  their  argument.  And  the 
oflice  which  this  court  has  now  to  perform  is,    to  decide 
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the  matter  at  issue  between  these  contending  parties.  The 
question  is  one  of  fact,  almost  entirely ;  depending  upon 
the  circumstances  of  the  case.  I  have  examined  the  record, 
and  I  read  and  considered*  the  arguments  on  both  sides  very 
carefully  and  anxiously,  and  I  have  come  to  the  conclusion 
that  the  result  at  which  the  counsel  for  the  appellee  have 
arrived  by  their  argument  is  correct.  In  giving  my  reasons 
for  thb  conclusion,  it  might  perhaps  be  sufficient  for  me  to , 
refer  to  and  adopt  the  views  of  the  commissioners,  the 
judge  of  the  court  below,  and  the  counsel  for  the  appel- 
lee, which  are  stronger  than  any  I  can  hope  to  present. 
But  as  I  may  not  be  prepared  to  concur  in  all  of  their  views, 
I  think  it  best  to  state  and  rely  on  such  of  them  as  seem  to 
my  mind  to  be  of  themselves  conclusive  of  the  case. 

The  sale,  as  before  remarked,  was  made  in  August,  1853, 
on  or  about  the  9th  day  of  the  month.  It  was  a  public  sale, 
and  was  conducted  by  James  C!ochran,  Esq.,  as  counsel  for 
the  vendor.  Dr.  Luckett.  The  terras  of  sale  were,  that 
$10,000.00  of  the  purchase  money  were  to  be  paid  in  hand, 
and  the  balance  in  four  equal  annual  installments,  with 
interest  on  the  4th  deferred  installment  from  date,  the 
deferred  installments  to  be  secured  by  deed  of  trust 
on  the  land.  The  appellant,  being  the  highest  bidder, 
became  the  purchaser  at  the  sale,  at  the  price  of  $25,375.00. 
The  land  was  thereupon  conveyed  to  the  purchaser  who 
executed  bonds  for  the  deferred  installments,  and  a  deed 
of  trust  on  the  land  to  secure  their  payment.  Though 
$10,000.00  of  the  purchase  money  were  to  be  paid  in  hand, 
according  to  the  term  of  sale,  yet  no  part  of  the  hand  pay- 
ment was  made  in  cash ;  and  there  seems  to  have  been  an 
understanding  and  agreement  between  the  parties  that  the 
band  payment  might  be  made  in  bonds.  There  was  no 
payment  made,  even  in  bonds,  earlier  than  the  winter  after 
the  sale,  if  it  can  be  said  that  such  a  payment  was  then 
made.     Perhaps   it  ought  to   be  here   mentioned,    by  way 
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of  explanation  of  the  conduct  of  these  parties  and  of  their 
dealings  with  each  other,  that  they  were  closely  connected, 
being  the  husbands  respectively  of  a  mother  and  her  daugh- 
ter; Mr.  Ervin  of  the  mother,  and  Dr.  Luckett  of  the 
daughter.  Mr.  Ervin  seems  to  have  been  of  ample  means, 
though  possessed  of  little  ready  money.  Dr.  Luckett 
seems  to  have  been  a  man  of  rather  extravagant  habits,  and 
apt  to  spend  money  and  go  in  debt ;  though  he  expected  to 
be  able  to  live  without  expending  that  part  of  the  purchase 
money  of  his  land  on  which  credit  had  been  given  at  the 
*ale  ;  and  he  seems  to  have  led  the  purchaser  to  believe 
that  indulgence  would  be  given  him  in  the  payment  of  his 
bonda  after  they  would  become  due.  The  parties  seem 
to  have  had  confidence  in  each  other  and  to  have  been 
worthy  of  such  confidence.  Both  no  doubt  were  honorable 
men,  and  their  controversy  has  arisen  from  mistake  as  to 
facts,  and  not  from  any  intention  to  do  wrong  on  the  part 
of  either.  The  first  step  toward  making  the  hand  payment 
of  $10,000.00  appears  to  have  been  made,  as  before  re- 
marked, in  the  winter,  several  months  after  the  sale  ;  when 
the  vendee  appeared  in  the  office  of  Cochran  the  attorney 
of  the  vendor  and  threw  down  a  bundle  of  bonds,  telling 
the  attorney  to  look  over  and  make  a  selection  from  them. 
It  does  not  appear  what  bonds  were  in  the  bundle  (except 
as  to  two  or  three  of  them),  nor  what  was  their  amount, 
nor  what  was  the  condition  of  the  obligors.  Nor  does 
it  appear  what  amount  of  these  bonds  was  selected  by 
the  attorney,  or  received  by  the  vendor.  It  does  appear 
that  some  of  these  or  other  bonds  were  afterwards 
received  by  the  vendor  on  account  of  the  hand  pay- 
ment, which  however  appears  not  to  have  been  fully 
satisfied  until  the  5th  day  of  November,  1854,  more  then 
a  year  after  the  sale,  and  about  three  months  after  the 
bond  for  the  first  deferred  installment  had  become  payable. 
On  that  day,  the  parties  had  a  settlement,  or  partial  settle- 


Digitized  by  VjOOQIC 


Va.  Dec]  Ebvin  v.  Luckett's  Adm'r.  11 

ment,  of  their  accounts  in  regard  to  the  purchase  money  of 
the  land,  made  by  the  means  and  agency  of  S.  A.  Porter, 
the  clerk  of  the  county  court  of  Bath.  The  settlement 
was  not  then  completed,  in  consequence  of  the  absence  of 
some  papers,  and  the  parties  were  to  have  another  meeting 
in  a  few  days,  when  it  was  expected  that  the  settlement 
would  be  completed  by  the  same  agent.  They  accordingly 
had  another  meeting,  but  Porter  not  being  present,  they 
called  on  C.  R.  McDannald,  who  completed  the  settlement. 
On  the  partial  settlement  made  by  Porter,  the  receipt 
before  referred  to,  which  is  the  chief  matter  of  contro- 
versy in  this  cause,  was  signed  by  Dr.  Luckett  and  taken 
and  held  by  Porter.     It  is  in  these  words  : 

''$3,366.68.  Received  of  James  R.  Ervin  thirty- three 
hundred  and  sixty-six  dollars  and  sixty-eight  cents,  in  part 
on  notes  due  me  for  purchase  of  land,  Nov.  5th,  1854. 

<<F.  E.  Luckett." 

On  the  completed  settlement  made  by  McDannald,  a  credit, 
as  of  the  5th  day  of  November  1854,  for  $466.51,  was  en- 
dorsed on  the  bond  for  the  first  deferred  installment,  and  a 
credit,  as  of  the  same  day,  for  $230.63,  was  endorsed  on  the 
bond  for  the  4th  deferred  installment,  being  one  years'  inter- 
eat  due  on  that  installment  on  the  9th  day  of  August,  1854. 
When  the  partial  settlement  was  made  by  Porter,  the  bonds^ 
for  the  purchase  money  were  not  present,  being,  it  seems, 
in  possession  of  Cochran,  the  attorney  of  Luckett,  and  of 
course  no  credit  could  then  be  endorsed  upon  them.  When 
the  complete  settlement  was  made  by  McDannald,  the  receipt 
before  mentioned  was  not  present,  being  in  possession  of 
Porter,  and  of  course  could  not  then  be  delivered  to  Dr. 
Luckett,  supposing  him  to  be  then  entitled  to  it. 

In  behalf  of  Ervin  it  is  contended,  that  in  the  partial  set- 
tlement made  by  Porter  it  was  ascertained  that  the  hand  pay- 
ment of  $10,000.00  had  been  fully  made,  and  that,  over  and 
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above  that  amount,  payments  had  been  made  to  the  amount 
of  $3,366.68,  for  which  therefor  the  receipt  was  taken  from 
Dr.  Luckett,  '  4n  part  of  notes  due  him  for  purchase  of  land, ' ' 
meaning  the  bonds  for  the  deferred  installments  ;  that  in  con- 
sequence of  the  absence  of  certain  papers,  a  full  settlement 
could  not  then  be  made,  and  it  was  agreed  that  in  a  few  days 
there  would  be  a  meeting  of  the  parties,  for  the  purpose  only 
of  settling  such  matters  as  were  not  settled  at  the  first  meet- 
ing ;  that  accordingly,  there  was  another  meeting  in  a  few 
days,  when  those  matters  were  settled  by  McDannald,  the 
result  of  which  settlement  was  to  endorse  the  credits  afore- 
said on  the  bonds  for  the  1st  and  4th  deferred  installments ; 
that  the  two  settlements  were  independent  of  each  other ;  and 
that  therefore  Ervin  was  entitled  to  credit  on  the  bonds  for 
the  deferred  installments,  for  the  said  sum  of  $3,366.68,  and 
interest  from  the  5th  day  of  November,  1854,  over  and  above 
the  credits  he  had  already  received  on  account  of  said  bonds. 
In  behalf  of  Dr.  Luckett,  on  the  other  hand,  it  is  con- 
tended that  the  settlement  of  McDannald  was  but  a  contin- 
uation of  the  settlement  by  Porter,  the  two  together  being  in 
effect  but  one  settlement ;  that  a  bond  had  been  executed  for 
the  hand  payment  of  $10, 000. 00,  and  the  receipt  for  $3, 366. 68 
in  part  of  notes  due  to  Dr.  Luckett  *'for  purchase  of  land," 
referred,  as  well  to  the  said  bond'for  the  hand  payment,  as 
to  the  bonds  for  the  deferred  installments  of  the  purchase 
money;  that  the  said  sum  of  $3,366.68  was  the  amount  of 
bonds  and  money  assigned  or  paid  on  the  said  5th  day  of 
November,  1854,  or  previously,  which  had  not  been  credited 
on  the  said  bond  for  the  hand  payment,  and  a  receipt  was 
given  for  the  said  sum,  as  it  could  not  be  then  credited  on 
the  bonds  which  were  not  present,  the  said  receipt  being 
merely  intended  as  a  memorandum  of  the  transaction  until  it 
could  be  closed  by  a  final  settlement ;  that  McDannald  having 
settled  the  matters  which  remained  unsettled  by  Porter,  ad- 
justed the  whole  matter,  including  the  said  sum  of  $3,366.68, 
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by  applying  so  much  as  was  necessary  to  the  payment  of  the 
balance  due  upon  the  bond  for  the  hand  payment  and  inter- 
jtet,  and  crediting  the  residue  $697.14  upon  the  bonds  for  the 
1st  and  4:th  deferred  installments,  that  is,  crediting  $230.63^ 
being  one  years'  interest  due  on  the  9th  day  of  August,  1854, 
on  the  bond  for  the  4th,  and  $466.51  on  the  bond  for  the  1st 
deferred  installment ;  and  that,  therefore,  Ervin  was  enti- 
tled to  no  further  credit  than  what  he  had  already  received 
as  aforesaid  on  account  of  the  said  sum  of  $3,366.68  or  the 
said  receipt  therefor. 

This  is  the  contest  between  these  parties  ;  and  which  of 
them  is  sustained  by  the  evidence,  is  the  question  with  which 
we  now  have  to  deal. 

In  reaching  this  enquiry  it  is  important,  in  the  first  place, 
to  ascertain  if  we  can,  whether  a  bond  was  ever  given  for 
the  hand  payment  of  $10,000.00.  For  if ,  as  contended  in 
behalf  of  Ervin,  no  such  bond  was  ever  given,  that  fact  goes 
far  to  sustain  the  issue  maintained  in  his  behalf,  that  the 
said  sum  of  $3,366.69  is  applicable  only  to  the  credit  of  the 
bonds  for  the  deferred  installments  ;  it  being  expressed 
on  the  receipt  for  the  said  sum  that  it  is  *'in  part 
of  notes  due  for  purchase  of  land,"  Then  was  the 
bond  ever  given  for  the  said  hand  payment?  I  think 
it  clearly  appears  from  the  evidence  that  such  a  bond 
was  given.  James  Cochran,  the  attorney  of  Dr.  Luck- 
ett,  who  attended  to  the  sale  and  prepared  all  the  papers, 
expressly  proves  that  he  prepared  such  a  bond,  which  was 
executed  by  Ervin  on  the  same  day  on  which  the  other 
papers  were  executed,  though  later  in  the  day.  It  was  not 
prepared  at  the  same  time  of  the  day  with  the  other  bonds 
because  Cochran  expected  that  the  hand  payment  would  be 
then  settled  ;  but  not  having  been  settled,  a  bond  was  i>re- 
pared  and  executed  for  the  amount,  which  bond  was  after- 
wards kept  by  Cochran  with  the  other  bonds.     He  states  the 
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circumstances  attending  the  execution  of  the  said  bond,  which 
leave  no  doubt  about  the  fact.  Nothing  can  be  more  reason- 
ably a  problem  than  that  such  a  bond  should  have  been  taken. 
A  deed  had  been  executed  by  Dr.  Luckett,  acknowledging 
the  receipt  of  the  whole  purchase  moneyi  It  was  uncertain 
^r/ien  the  hand  payment  would  be  made  ;  and  it  was,  in 
fact,  not  fully  made  until  the  5th  of  November,  1854,  more 
than  a  year  after  the  sale.  Cochran,  the  attorney,  well 
knew  the  importance  of  taking  a  bond,  or  at  least  some  ac- 
knowledgment in  writing,  to  show  that  the  hand  payment 
was  still  due  ;  and  therefore  he  took  a  bond  for  the  amount, 
payable  on  demand  or  one  day  after  date.  If  there  be  any 
evidence  to  show  that  such  a  bond  was  not  given,  it  is  nega- 
tive evidence  only  and  falls  far  short  of  weighing  down  the 
positive  aflSrmative  evidence  of  Cochran.  Ervin  does  not 
deny  that  he  executed  such  a  bond.  In  answer  to  the  calls 
made  upon  him  for  the  production  of  the  bond,  he  only  says 
that  he  does  not  remember  having  executed  such  a  bond, 
and  at  all  events  that  if  executed,  it  was  never  returned  to 
him  and  was  not  in  his  possession.  The  testimony  of  Jas. 
W.  Warwick,  taken  October,  1866,  to  show  that  Dr.  Luck- 
ett in  1854,  twelve  years  before,  spoke  of  the  transaction 
as  then  remaining  unsettled  by  a  bond,  is  entitled  to  little  or 
no  weight  as  proof  of  that  fact.  The  witness,  doubtless, 
misunderstood  him,  or  did  not  well  remember  what  he  said, 
after  so  great  lapse  of  time.  The  substance  of  what  Dr. 
Luckett  said  on  that  occasion  no  doubt  was,  that  if  bonds 
were  not  soon  issued  in  discharge  of  the  hand  payment,  he 
would  not  receive  it  in  paper,  but  would  demand  the  money. 
I  think  we  must  therefore  take  it  as  a  fact  proved  in  the 
cause,  that  a  bond  was  given  for  the  hand  payment 

Having  disposed  of  this  preliminary  question,  I  will  now 
proceed  to  consider  the  main  question,  viz.  :  As  to  the  proper 
application  of  the  credit  for  the  $3,366.68  mentioned  in  the 
receipt  marked  A. 
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I  think  that  the  settlement  made  by  McDannald  was 
bat  a  continuation  and  completion  of  the  settlement 
made  by  Porter,  and  was  not  a  different  and  independent 
settlement.  Porter  was  to  have  made  the  last  settlement  as 
well  as  the  first ;  and  if  he  had  done  so,  it  would  have  been, 
if  possible,  still  more  manifest  that  the  last  was  but  a  con- 
clusion and  completion  of  the  first.  But  Porter  happened 
to  be  absent  when  the  parties  assembled  and  were  ready  to 
make  the  last  settlement,  and  therefore  McDannald  was 
called  on  by  the  parties  to  make  it.  Its  connection  with 
the  first  settlement  must,  however,  be  precisely  the  same  as 
if  it  had,  in  fact,  been  made  by  Porter,  as  had  been  intended 
by  the  parties.  That  the  credits  endorsed  by  McDannald 
at  the  request  of  the  parties,  on  the  Ist  and  4th  deferred 
bonds,  bear  the  same  date  with  Porter's  settlement,  to  wit : 
the  5th  of  November,  1854,  is  confirmative  of  the  fact  that 
the  two  settlements  were  but  parts  and  parcels  of  one  and  the 
same  settlement.  Why  should  they  have  been  different  and 
independent  ?  Is  there  any  conceivable  reason  for  so  sup- 
posing ?     I  think  not. 

Then  why  was  not  the  credit  for  the  $3,366.68  mentioned 
in  the  receipt  aforesaid  disposed  of  in  the  final  settlement 
made  by  McDannald?  Could  there  have  been  any  conceiv- 
able reason  for  leaving  that  matter  indefinitely  open  and  un- 
settled ?  It  was  left  open  and  unsettled  by  Porter  obviously 
because  none  of  the  bonds  were  present,  and  therefore  the 
proper  credits  could  not  then  be  endorsed  upon  them.  The 
receipt  was  evidently  taken  as  a  mere  memorandum  of 
the  amount  of  the  bonds,  etc. ,  assigned  on  the  5th  of  Novem- 
ber, 1854,  and  not  credited  on  the  bond  for  the  hand  pay- 
ment, the  parties  intending  to  apply  the  proper  credits  to  the 
bonds  respectively  when  the  settlement  should  be  concluded, 
which  was  expected  to  be,  and  in  fact  was,  in  a  few  days 
thereafter,  and  when  the  bonds  were  expected  to  be,  as  in 
fact  they  were,  present.     It  was  known  to  all  the  parties 
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when  the  last  settlement  was  made  that  a  receipt  had  been 
taken  on  the  first  settlement  for  $3,366.68  to  be  applied  to 
the  credit  of  the  notes  due  for  the  purchase  of  the  land. 
Ervin  and  Luckett  could  not  have  forgotten  so  important  a 
matter,  which  had  transpired  only  a  few  days  before  ;  and 
they  must  have  communicated  information  of  the  fact  to 
McDannald,  in  order  that  he  might  include  that  matter  in 
his  settlement  and  ascertain  the  proper  credits  to  be  endorsed 
on  the  bonds.  That  it  was  included  in  his  settlement  is 
further  shown  by  the  fact  that  the  first  settlement  appears 
to  have  embraced  everything  between  the  parties,  except 
two  matters,  to  wit :  The  amounts  due  by  Ervin  to  Luckett 
for  a  negro  sold  at  the  sale  of  the  land,  and  an  account  of 
certain  crops.  These  matters  of  course  constituted  debts 
due  by  Ervin  to  Luckett,  and  could  not  be  the  foundation 
of  any  credits  to  be  endorsed  on  the  bonds.  It  does  not 
appear  that  any,,  or  if  any,  what  other  new  matter  of  account 
was  embraced  in  McDannald' s  settlement.  The  presumption, 
therefore,  is  that  the  credits  endorsed  on  two  of  the  bonds 
by  McDannald  were  derived  from  the  amount  mentioned  in 
the  receipt  aforesaid. 

There  is  another  fact  which  strongly  confirms  the  view 
that  the  $3,366.68  mentioned  in  the  receipt  were  not  appli- 
cable as  a  credit  alone  to  the  deferred  bonds,  but  were  appli- 
cable, in  the  first  place  and  mainly,  to  the  bond  for  the  hand 
payment :  and  that  is,  that  Ervin  was  not  in  a  condition  at 
that  time  to  do  much,  if  any,  more  than  settled  by  an  assign- 
ment of  bonds  or  otherwise,  the  amount  of  his  bond  for  the 
hand  payment,  and  interest  thereon,  and  the  amount  due  to 
Luckett  on  account  of  the  negro  and  crop  as  aforesaid.  He 
seemed  to  exert  all  his  efforts  with  a  view  to  that  object,  and 
not  to  expect  to  be  able  to  do  more.  Indeed  it  seemed  to  be 
difficult  for  him  even  to  do  that.  He  made  no  offer  to  make 
an}*^  assignment  of  bonds  until  several  months  after  the  sale  ; 
and  Goode's  bond,  which  is  the  first  in  the  list  of  his  credits, 
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appears  not  to  have  been  assigned  till  the  1st  of  April,  1854. 
Several,  if  not  most,  of  the  bonds  were  not  assigned  until 
the  5th  of  November,  1854,  more  than  a  year  after  the  sale. 
James  W.  Warwick,  one  of  his  witnesses,  proves  that  in  the 
fall  of  1854,  he,  the  witness,  was  urged  by  Ervin  to  settle 
with  him,  he,  Ervin,  saying  that  if  he  did  not  get  his,  War- 
wick's, bond  to  transfer  to  Dr.  Luckett,  he,  Ervin,  would  have 
to  pay  the  money,  as  ''the  Dr.  told  him  if  he  didn't  get  the 
paper  immediately  he  wouldn't  take  the  paper."  Witness 
understood  that  it  was  the  hand  payment  of  $10,000.00  that 
Ervin  had  a  contract  to  pay  in  paper,  and  on  account  of  which 
he  wished  to  obtain  the  bond  of  witness.  Witness  accord- 
ingly gave  his  bond,  which  was  one  of  the  bonds  issued  on 
the  5th  day  of  November,  1854,  as  aforesaid.  Now  if  the  sum 
of  $3,366.68  mentioned  in  the  receipt  aforesaid,  be  applicable 
as  a  credit  to  the  deferred  bonds,  over  and  above  the  other 
credits  applied  to  the  same,  then  Ervin,  on  or  before  the  5th 
day  of  November,  1854,  assigned  bonds  to  Dr.  Luckett  to  that 
amount,  over  and  above  what  was  necessary  to  pay  the  amount 
of  the  hand  payment  and  interest,  and  what  was  due  on  account 
of  the  negro  and  crops  aforesaid ;  which  would  be  inconsistent 
with  the  facts  before  stated. 

But  the  subsequent  conduct  and  dealings  of  Ervin  in  re- 
gard to  his  debt  to  Dr.  Luckett  for  the  purchase  money  of 
the  land,  seem  to  be  wholly  inconsistent  with  the  pretensions 
now  set  up  by  the  former.  If  the  said  sum  of  $3,366.68 
had  been  applicable  as  a  credit  on  the  deferred  bonds,  as 
contended  for  by  him,  why  did  he  not  have  it  applied  accord- 
ingly i  Was  there  not  as  much  reason  for  having  it  so  ap- 
plied as  for  having  the  credits  applied  which,  at  his  requej?t, 
were  endorsed  by  McDannald  ?  If  he  had  had  it  applied  to 
the  first  deferred  bond  which  had  become  due,  as  he  ought 
to  have  done  if  his  pretensions  had  been  well  founded,  he 
would  have  extinguished,  or  nearly  so,  the  amount  due 
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upon  that  bond,  and  might  have  taken  it  in  and  cancelled  it 
at  once,  and  thus  relieved  himself  from  any  further  demand 
of  Dr.  Luckett  until  the  second  deferred  bond  should  become 
due,    which  would  not  be  until  the  9th  of  August,   1855. 
Can  it  be  supposed  that,   pressed  as  he  was  for  money,  and 
urgent  as  were  the  demands  of  Dr.  Luckett  upon  him,  he 
would  have  failed  to  use  that  receipt  for  his  protection  if  he 
could  possibly  have  done  so,  as  he  certainly  could  if  the 
pretensions  he  now  sets  up  were  well  founded?     He  cer- 
tainly knew  of  the  existence  of  the  receipt.     He  could  not 
have  forgotten  so  important  a  matter  in  so  short  a  time, 
supposing  the  amount  of  it  not  to  have  been  credited  to  him. 
Instead  of  having  the  amount  of  that  receipt  applied  as  a 
credit  to  the  first  deferred  bond  and  taking  in  that  bond,  he 
continued  afterwards,  for  five  or  six  years,  to  deal  with  Dr. 
Luckett  and  his  assigns  precisely  as  if  he  had  received  all 
the  credit  to  which  he  was  entitled  on  account  of  that  receipt 
or  the  money  therein  mentioned.     On  the  7th  of  November, 
1855,   he  made  on  account  of  the  first  deferred  bond  two 
further  payments,  amounting  together  to  $2,418.00,  which 
were  credited  on    the    bond,    in   addition   to  the  credit  of 
$468.51  endorsed  thereon  by  McDannald,  on  the  15th  of 
November,   1854,  as  aforesaid,  and  afterwards  he  seems  to 
have  paid  the  balance  appearing  to  be  due  upon  the  bond 
taking    it    in.     He    executed    new    bonds    from  time   to 
time  for  interest  as  it  accrued  on  the  other  deferred  bonds 
and    part    of  the  principal,  and  paid  the  same,  and  made 
other    payments   on  account   of   the   other    said    deferred 
bonds.     On   the    8th  of  August,   1858,  the  third  deferred 
bond   was   assigned  to    McCormick,  and    on   the    12th    of 
August,  1859,  the  second  deferred    bond    was   assigned    to 
Ludwell  Luckett ;  and  Ervin  never  set  up  any  off-set  against 
either     of    these    assignees,     but   recognized    his    liability 
to    both     and    made    payments    to    them    from    time    to 
time.     In  a  letter  from  Ervin  and  Luckett,  dated  June  17, 
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1858,  the  writer,  among  other  things,  says:  "I  will  make 
a  proposition  to  you.  If  you  can  borrow  as  much  money 
in  Philadelphia  as  will  answer  your  present  purpose  at  15 
per  cent,  (which  is  McCormick's  terms),  I  will  pay  you  the 
per  cent,  with  pleasure,  until  I  can  dispose  of  my  negroes, 
which  I  expect  to  do  as  soon  as  Mr.  Poindexter  comes  on  to 
the  Healing  from  Mississippi. "  *  *1  am  laboring  as  hard  and 
exerting  myself  as  much  as  any  man  Uving  to  pay  my  debts. 
Had  it  not  been  for  the  derangement  in  bank,  all  would 
have  been  right.  My  stock  of  cattle  is  worth  $10,000.00 
at  this  time,  etc."  ''I  know  I  ought  to  be  very  prompt  in 
paying  you,  and  would  be  so  if  I  was  not  disappointed 
myself  in  my  arrangements.  I  am  very  thankful  to  you 
for  your  indulgence,  and  I  hope,  after  I  dispose  of  my  ne- 
groes and  get  a  return  from  my  cattle  this  fall  that  there 
will  not  be  any  further  disappointment  between  you  and 
me  about  any  of  our  business."  There  are  also  in  the 
record,  several  letters  from  Ervin  and  Ludwell  Luckett, 
dated  in  the  latter  part  of  1859,  promising  to  make  pay- 
ment on  account  of  the  bonds  assigned  to  the  latter  and 
stating  excuses  for  not  paying  the  money  sooner.  And  it 
appears  not  to  have  been  until  after  that  period  that  Ervin 
set  up  any  claim  on  account  of  receipt  A.  To  be  sure 
Porter,  in  his  deposition  taken  January  9th,  1861,  says  : 
''Mr.  Ervin  said  to  me  some  two  or  three  years  ago^  that  he 
was  satisfied  that  Dr.  Luckett  had  failed  to  give  him  any 
credit  for  the  receipt  A,  and  wanted  to  know  from  me 
whether  it  was  necessary  for  him  then  to  demand  a  credit 
to  be  placed  on  some  of  his  bonds  for  the  amount,  and  if 
not,  whether  it  would  be  good  in  a  final  settlement.  And  I 
told  him  to  take  care  of  the  receipt,  and  if  Luckett  had 
placed  no  credit  on  any  of  the  bonds,  it  would  stand  good, 
with  interest,  in  a  final  settlement.  I  think  this  was  after 
he  had  lifted  the  bond  of  August  '64  and  found  no  credit  on 
it  for  the  amount. ' '     He  could  not  have  expected  to  find 
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the  amount  credited  on  that  bond,  for  it  would  nearly  if  not 
entirely  have  paid  it  in  full ;  whereas  he  afterwards  made 
large  payments  on  account  of  that  bond,  which  of  course 
he  would  not  have  done  if  the  bond  had  already  been 
paid  or  nearly  so.  Two  or  three  years  before  that  deposi- 
tion was  taken  would  be  before  January  9th,  1859.  But 
tliis  vague  reference  to  date  is  very  unreliable,  and  it  is  not 
probable  that  Ervin  had  any  idea  of  setting  up  any  claim  to 
a  credit  onaccount  of  the  receipt  earlier  than  December,  1859, 
which  appears  to  have  been  the  date  of  his  last  letter  to 
Tazewell  Luckett.  At  all  events  he  did  not  actually  set  up 
such  claim  until  after  that  date.  I  think,  from  all  the  evi- 
dence in  the  case,  that  this  receipt,  which  after  the  settlement 
made  by  McDannald  was  handed  by  Porter  to  Ervin,  was 
laid  aside  by  Ervin  as  a  paper  of  no  further  consequence, 
and  was  lost  sight  of  by  him  until  late  in  1859,  or  early  in 
1860,  when,  being  again  discovered  by  him,  and  he  (having 
forgotten  all  about  it)  supposing  that  he  had  never  received 
credit  for  it,  therefore  then  determined  to  claim  such  credit, 
and  accordingly  did  so.  But  he  did  so  in  such  a  way  as  im- 
plied a  doubt  in  his  own  mind  whether  he  was  entitled  to  it 
or  not. 

I  have  stated,  I  believe,  the  principal  circumstances  which 
concur  in  tending  to  show  that  Ervin  is  not  entitled  to  the 
credit  he  now  claims  on  account  of  the  said  receipt,  and 
certainly  they  make  out  a  very  strong  case  against  him. 
I  will  now  proceed  to  consider  the  grounds  on  which  he  relies 
to  counteiuct  the  force  of  the  evidence  against  him. 

The  testimony  chiefly  relied  on  to  sustain  his  case  is  that 
of  Porter,  McDannald,  W.  D.  Ervin  and  W.  H.  Terrill. 

I  do  not  think  that  the  testimony  of  these  four  witnesses 
is  sufllcient  to  outweigh  the  testimony  on  the  other  side. 
All  of  them  testified  from  memory,  as  to  occurrences  which 
happened  many  years  before  they  gave  their  testimony,  and 
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they  had  evidently  forgotten,  almost  entirely,  all  that  they 
ever  knew  on  the  subject  to  which  their  testimony  relates. 
Porter,  the  most  important  witness  for  the  plaintiff,  was  his 
partner  in  business,  and  naturally  had  a  strong  leaning  in 
his  favor.     He  admits  that  but  for  two  things   he   would 
probably  not  have  recollected  any  of  the  particulars  of  the 
transaction;  and  yet  it  is  difficult  to  see  how  these  two  things 
could  have  had  such  an  important  effect  in  refreshing  his 
mind  as  to  those  particulars.     One  of  these  two  things  was, 
that  he  bad  in  his  possession  the  statement  made  at  the  time  of 
the  settlement  for  some  months  thereafter;  and  yet  he  says 
that  he  does  know   that   he  ever  examined  the  statement 
after  it  was  made,  though  he  saw  it  frequently  as  it  lay  in 
his  drawer  ;  has  no  distinct  recollection  about  it ;  considered 
it  a  paper  of  no  value,  and  threw  it  in  his  drawer,  where  he 
supposes  he  saw  it  frequently;  thought  the  whole  matter  set- 
tled between  the  parties ;  presumes  it  has  been  lost  or  mis- 
laid ;  had  it  in  his  possession  for  some  time  after  the  settle- 
ment,   but  thinking    it   of  no  value,   threw  it   aside  ;  has 
looked  for  it  since,  but  can't  find  it ;  it  is  either  lost  or  was 
burnt,  as  he  burnt  a  good  many  old  papers  when  he  left  the 
office.      I  cannot  conceive  how  the  mere  possession  of  such 
a  paper  for  such  a  period  and    under  such   circumstances, 
without  ever  having  once  examined  it  after  throwing  it  in 
his  drawer  as  a  paper  of  no  value,  could  have  had  any  effect 
in  refreshing  his  memory  about  the  particulars  of  the  settle- 
ment.    The  other  of  these  two  things  was,   the  conversation 
which  he  says  he  had  with  McDannald  after  the  settlement, 
as  to  the  amount  paid  by  Ervin  on  the  land,   in  which  con- 
versation he  said  to  McDannald  that  Ervin  had  paid  all  but 
/^/i  or  twelve  thousand  dollars  of  the  purchase  money.     Ilis 
memory  was  certainly  veiy  vague  and  imperfect  as  to  the 
amount  which  he  said  remained  unpaid.     But  it  seems  from 
James  Cochran's  deposition,  that  Porter  at  one  time  had  a 
a  very  different  recollection  on  the  subject.     After  the  land 
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was  advertised  by  the  trustee  under  the  deed  of  trust, 
Cochran  had  a  conversation  with  Porter  in  reference  to  the 
result  of  the  settlement  made  by  himself  and  McDannald, 
between  Dr.  L.  &  E.,  in  which  conversation  Porter  said  he 
understood  the  result  of  the  settlement  commenced  by  him- 
self and  completed  afterwards  by  McDannald,  liquidated  the 
hand  payment,  the  bond  for  the  negro,  and  Luckett's  inter- 
est in  the  crop,  and  left  a  credit  for  the  first  deferred  bond; 
which  was  precisely  what  was  claimed  by  Dr.  L.  It 
is  strange  that  the  witness  Porter  with  his  imperfect 
memory,  refreshed  only  by  such  trivial  circumstances,  should 
have  been  able  to  recollect  and  stiite  as  he  does  in  his  depo- 
sition, the  particular  bonds  which  were  mentioned  in  the 
settlement,  made  more  than  six  years  before.  In  his 
enumeration  of  these  bonds  he  says:  *'I  think  there  were 
several  bonds  on  John  W.  Frazier,  amounts  of  which  I 
don't  recollect."  Now  it  appears  that  no  bond  of  John  W. 
Frazier  was  ever  assigned  by  E.  to  L.,  or  was  included  in 
the  settlement  aforesaid.  It  is  stated  in  a  note  of  Commis- 
sioner Brooks,  included  in  the  record,  that  ''from  an  exami- 
nation of  the  original  papers  it  appears  that  Wm.  Frazier, 
administrator  of  John  W.  Frazier,  took  up  the  bonds  of  John 
W.  Frazier,  deceased,  held  by  Mr.  Ervin  on  the  15th  of 
June,  1854,  and  executed  his  bond  to  Mr.  Ervin  for 
them  amounting  to  $600.49,  on  that  day ;  that  on  the 
16th  of  October,  1S54,  Mr.  Ervin  collected  $100.00  on 
this  bond,  and  that  on  the  26th  May,  1855,  he  transferred  the 
residue  of  the  bond  to  Dr.  Luckett."  Commissioner  Brooks 
returned  with  his  report  a  statement  marked  S  of  all  the 
payments  which  the  plaintiff  attempted  to  prove,  made  up 
to  November  5th,  1854,  and  that  statement  does  not  embrace 
any  bond  of  Frazier.  The  probability  is  that  Porter, 
being  a  partner  of,  and  no  doubt  very  intimate  with,  Ervin, 
had  often  heard  him  speak  of  assigning  certain  bonds  to  Dr. 
L.,    some  of    which   may,    and    others  may  not  have  been 
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afterwards  assigned,  and  when  Porter  gave  his  deposition 
in  the  case,  he  thought  he  remembered  that  such  bonds  were 
actually  included  in  the  settlement.  But  I  have  said  enough 
in  regard  to  this  witness,  and  will  now  take  some,  though 
less  notice  of  the  remaining  three. 

McDannald  remembered  little  or  nothing  about  the  set- 
tlement made  by  him,  except  (as  was  said  in  the  argument) 
about  the  quantity  of  paper  used  in  making  it,  which  he  says 
was  little  over  three-fourths  of  a  page  of  foolscap.  He  could 
not  say  whether  or  not  the  $10,000.00  was  before  him  when 
he  made  the  settlement,  or  whether  or  not  the  amount  called 
for  by  said  bond  was  embraced  in  said  settlement.  Nor 
a>uld  he  recollect  any  of  the  items  that  Ervin  was  credited 
with  in  said  settlement.  He  said  that  he  heard  Porter  speak 
of  the  amount  that  Ervin  had  paid  Dr.  Luckett  several  times 
during  the  time  they  (Porter  and  McDannald)  roomed 
together,  but  he  did  not  remember  the  dates,  though  it  was 
previous  to  Porter's  marriage,  which  was  in  May,  1856,  and 
that  he,  Ervin,  had  paid  him,  Luckett,  some  13  to  $llf,^000.00. 
This  is  certainly  very  indefinite,  both  as  to  time  and  amount, 
and  there  is  nothing  in  it  at  all  inconsistent  with  what  is 
contended  for  in  behalf  of  Dr.  Luckett.  The  witness  fur- 
ther said  that  the  credit  endorsed  upon  the  note  in  his  hand- 
writing was  done  by  the  direction  of  the  parties,  and  he 
understood  from  them  that  he  was  called  upon  to  make  the 
settlement  because  of  the  absence  of  Porter. 

W.  R.  Ervin  is  a  son  of  the  plaintiff,  and  was  about  17 
years  old  in  August,  1853.  He  testified  as  to  the  bonds,  ejtc, 
which  were  assigned  by  his  father  to  Dr.  L.  ;  but  his  testi- 
mony is  very  vague,  and  he  obviously  had  little  personal 
knowledge  on  the  subject.  He  was  not  present  when  they 
were  assigned,  but  said  he  knew  the  understanding  between 
his  father  and  Dr.  L.  was  that  the  latter  was  to  take  them. 
He  knew  they  were  intended  and  kept  for  the  purpose,  and 
that  his  father  left  home  to  transfer  them  to  him.     He  spoke 
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of  John  Frazier's  bond  as  one  of  those  that  were  to  be  as- 
signed, and  thought  it  was  for  about  $1,000.00.  Now  it 
appears,  as  before  stated,  that  Frazier's  bond  or  the  balance 
due  upon  it,  was  not  more  than  about  half  that  sum,  and 
that  the  bond  was  not  in  fact  assigned,  at  least  in  discharge 
of  the  hand  payment.  His  evidence  also  tends  to  show  that 
his  father  had  some  diflSculty  in  making  up  the  necessary 
amount  of  suitable  claims  to  be  assigned  in  discharge  of  the 
hand  payment,  and  that  it  is  not  probable  he  succeeded  in 
making  up  much  more  than  enough  for  that  purpose.  If 
the  plaintiflF's  pretensions  be  well  founded,  he  must  have  made 
up,  not  only  enough  for  that  purpose,  but  also  enough  to 
make  up  the  amount  of  the  receipt,  taken  by  Porter,  to  wit: 
$3,366. 69,  and  also  the  amount  credited  on  the  first  and  fourth 
deferred  bonds  by  McDannald,  to  wit :  $466. 51  and  $230. 63, 
equal  to  $697.14,  and  making,  with  the  amount  of  the 
receipt,  an  excessof  $4,063.82over  and  above  the  amount  of 
the  hand  payment,  besides  what  was  due  on  account  of  the 
negro  girl  and  the  crop.  The  witness  spoke  of  an  interest 
which  his  father  had  in  an  estate  in  Monroe,  supposed  to  be 
worth  $2,500.00,  which  he  wished  Dr.  L.  to  take  in  part  of 
the  hand  payment ;  but  the  Dr.  declined  doing  so,  and  after- 
wards his  father  lifted  the  bond  to  Robert  Johnson,  and  put 
that  in  place  of  the  interest  in  the  Monroe  estate,  as  it  was 
about  the  same  amount. 

W.  H.  Tenell  had  been  the  attorney  of  Dr.  L.  in  collecting 
money  for  him  from  Ervin  on  account  of  the  purchase 
money  of  the  land  ;  but  ceased  to  be  so  about  the  time  of,  or 
before  the  institution  of  this  suit.  In  his  first  deposition, 
taken  by  the  plaintiff  on  the  11th  of  March,  1861,  he  testi- 
fied as  to  a  meeting  and  conversation  of  the  parties  in  his 
office  in  the  spring  of  1860,  about  the  matter  in  controversy 
between  them.  But  he  said  there  was  no  settlement,  nor 
even  an  attempt  at  a  settlement,  on  that  occasion,  between 
them.     Mr.  Ervin  then  enumerated  the  different  bonds  he 
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claimed  to  have  assigned  to  Dr.  Luckett  in  discharge  of  the 
hand  payment,  which  bonds,  as  listed  at  the  time,  the  wit- 
ness says  *^exceeded  the  sum  of  $10,000.00  something  cmi- 
ifiderahly^^^  though  he  did  not  look  at  the  figures  themselves. 
He  says  Dr.  L.  made  no  objections  to  the  statement  of  said 
bonds,  except  one,  he  thinks  Jacob  Warwick's,  which  had 
been  returned,  amounting  to  some  7  or  $800.00.  Mr.  Ervin 
admitted  that  that  bond  had  been  returned,  but  witness  says 
there  was  still  left  an  amount  beyond  the  $10, 000. 00.  There 
seems  to  be  nothing  in  this  deposition  at  all  inconsistent 
with  the  defendant's  pretensions.  The  witness  speaks  very 
va^ely  of  the  amount  of  the  bonds  claimed  to  have  been 
assigned  by  Ervin,  and  it  might  have  been  ' 'considerably'' 
over  $10,000.00,  and  yet  not  bave  exceeded  the  amount  due 
by  him  to  Dr.  Luckett  on  account  of  the  hand  payment,  the 
negro  girl  and  the  crop,  and  the  sums  credited  by  Mc- 
Dannald  on  the  first  and  fourth  deferred  bonds. 

But  in  the  examination  of  this  witness  on  the  15th  of  Oc- 
tober, 18(36,  more  than  five  years  after  his  first  deposition 
was  taken,  and  more  than  six  years  after  the  meeting  of  the 
f>arties  in  his  office  in  the  spring  of  1860,  referred  to  in  his 
first  deposition,  he  was  asked  by  the  plaintiflTs  counsel  to 
examine  certain  statements,  which  were  shown  to  him  at  the 
time  and  are  annexed  to  his  deposition,  and  to  state  whether 
they  were  made  by  him,  and  if  so,  to  state  all  he  knew  in 
regard  to  their  preparation,  and  whether  the  parties  were 
present  at  the  time  they  were  made  ;  and  he  answers  :  ''I 
have  examined  the  statements  referred  to  in  the  question. 
They  are  in  my  handwriting.  When  they  were  shown  to 
me  on  Saturday  last,  I  had  no  distinct  recollection  of  the 
circumstances  or  of  the  purpose  under  and  for  which  these 
statements  were  made.  I  have  endeavored  to  refresh  my 
memory  in  relation  to  them  and  am  now  satisfied  that  they 
were  made  at  the  instance  and  with  the  assent  of  both 
Francis  E.  Luckett  and  James  R.   Ervin,  with  a  view  of 
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ascertaining  how  the  account  then  stood  between  the  said 
parties  in  relation  to  the  purchase  money  of  the  land  sold 
by  Luckett  to  Ervin."  After  referring  to  some  palpable 
errors  on  the  face  of  these  statements,  the  witness  said  :  *'I 
am  of  the  opinion,  though  not  positive,  that  when  I  made 
the  above-mentioned  statements,  I  furnished  each  party 
with  a  copy.  The  one  now  before  me  I  had  not  seen  after 
it  was  made,  until  Saturday  last,  when  it  wa^  shown  to  me 
by  Gov.  Letcher,  one  of  the  counsel  for  the  plaintiff.  The 
foregoing  answer  is  made  upon  my  best  recollection  of  the 
circumstances  detailed  after  the  lapse  of  six  years  from 
the  date  of  their  occurrence."  In  the  statement  referred 
to  by  the  witness  and  annexed  to  his  deposition  the  amount 
of  the  receipt  of  the  5th  of  November,  1854,  is  credited  to 
the  deferred  bonds,  according  to  the  pretensions  of  the 
plaintiff,  and  if  Dr.  Luckett  assented  to  it,  as  the  witness 
seems  to  think  he  did,  then  he  surrendered  the  whole  ques- 
tion of  controversy  between  him  and  Mr.  Ervin.  The  con- 
flict between  the  first  and  last  depositions  of  this  witness  is 
most  palpable  and  glaring,  and  I  am  satisfied  that  his  first 
deposition  in  the  main  is  correct  and  the  latter  unfounded 
in  all  material  respects.  Of  course  I  have  the  utmost 
confidence  in  Mr.  Tenell's  veracity,  and  believe  that  any 
mistakes  he  may  have  made  in  his  last  examination  proceeded 
entirely  from  a  defect  of  memory.  But  his  last  deposition 
is  so  much  in  conflict  with  his  first,  given  more  than  five 
years  before,  and  when  the  transaction  to  which  he  testified 
was  recent  and  fresh  in  his  mind,  and  is  so  much  at  war 
with  all  the  probabilities  of  the  case,  that  I  feel  sure  that 
he  must  have  been  mistaken  in  giving  it.  I  think  it  quite 
likely  that  the  statement  here  referred  to  was  made  out  by 
Mr.  Tenell  after  he  ceased  to  be  the  attorney  of  Dr. 
Luckett,  and  was  made  out  at  the  instance  and  according  to 
the  views  of  Mr.  Ervin,  and  handed  to  him  ;  that  he  used 
it,  or  his  counsel  used  it,  in   the    preparation  of  his  bill  ; 
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that  he  afterwards  kept  it  until  it  was  produced  on  the  last 
examination  of  Mr.  Tenell  as  before  stated  ;  and  that  Mr. 
Tenell,  after  endeavoring  to  refresh  his  memory  on  the 
subject  of  the  statement,  not  having  before  seen  it  since  he 
YTTote  it,  came  at  length  to  an  erroneous  conclusion  about 
it,  which  is  set  forth  in  his  last  deposition.  When  that 
deposition  was  taken  Dr.  Luckett  was  dead.  Had  he  been 
alive  and  then  present,  he  could  doubtless  have  brought 
things  to  the  mind  of  Mr.  Tenell  which  would  have  satis- 
fied him  of  his  mistake. 

I  have  noticed,  I  believe,  all  the  material  testimony  relied 
on  by  the  plaintiff  to  disprove  the  case  made  out  in  behalf  of 
the  defendant,  and  I  am  of  opinion  that  it  is  insufficient  for 
that  purpose,  and  that  the  plaintiff  is  entitled  to  no  further 
credit  on  account  of  the  receipt  aforesaid  than  was  given  him 
by  McDannald  in  the  settlement  made  by  him,  and  this  dis- 
poses of  the  chief  subject  of  controversy  in  this  case. 

I  am  therefore  of  opinion  that  the  circuit  court  did  not  err 
in  ov^erruling  the  plaintiff's  exceptions  to  Commissioner  Hen- 
dren's  report. 

As  to  the  other  matters  complained  of  in  the  petition 
of  appeal,  viz.  :  1st,  "in  regard  to  $30.06,  claimed  to 
have  been  paid  on  the  9th  day  of  August,  1856,  as  interest 
on  the  bond  for  $501.26,  and  not  to  have  been  credited  by 
Commissioner  Hendren,  as  it  ought  to  have  been ;  2dly,  in 
regard  to  the  credit  given  by  him  only  for  $461.26,  instead 
of  $501.26 ;  3dly,  in  regard  to  the  payments  alleged  to  have 
been  made  of  the  two  bonds  of  Andrew  Damron,  and  of 
$400.00  on  the  11th  day  of  March,  1861,  in  part  of  the 
Yates'  claim  ;  and  4thly,  in  regard  to  the  credit  given  only 
for  $1,500.00  instead  of  $2,000.00  claimed  to  have  been  paid 
by  W.  D.  En  in  for  the  plaintiff,  J.  R.  Ervin,  to  Francis  E. 
Luckett  in  the  fall  of  1855,  at  the  same  time  that  the  Ben- 
ton note  for  $918.00  was  transferred;  lam  of  opinion  that 
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although  these  matters  were  not  subject  to  any  exception  to 
the  said  commissioner's  report  nor  any  motion  in  the  court 
below  for  a  recommitment  of  the  said  report,  yet  as  there 
was  evidence  in  the  record  concerning  them,  or  some  of  them, 
when  the  said  decree  was  pronounced,  taken  about  the  time 
when  the  said  report  was  filed  and  which  was  not  before  the 
commissioner  (to  which  evidence  there  was  no  exception), 
it  would  have  been  proper  for  the  court,  under  all  the  cir- 
cumstances of  the  case,  instead  of  confirming  the  entire 
report,  to  have  recommitted  it  to  the  commissioner  for  fur- 
ther enquiry  and  report  as  to  the  other  matters  complained 
of  as  aforesaid,  and  to  have  confirmed  it  only  in  all  other  re- 
spects. 

I  am  therefore  of  opinion  (without  now  intending  to  ex- 
press any  opinion  upon  any  of  the  other  matters  complained 
of  as  aforesaid)  that  so  much  of  the  decree  appealed  from  as 
is  in  conflict  with  the  foregoing  opinion  ought  to  be  reversed 
and  annulled,  and  that  the  residue  thereof  be  affirmed,  with 
costs  to  the  appellee,  Adam  G.  Clarke,  sheriflf  of  the  county  of 
Bath,  and  as  such  administrator  of  said  Francis  E.  Luckett, 
as  the  party  substantially  prevailing ;  and  that  the  cause 
ought  to  be  recommitted  to  the  circuit  court  for  further 
proceedings  to  be  had  therein  to  a  final  decree,  in  conformity 
with  the  foregoing  opinion. 
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Lindsay 

V. 

Stover's  Ex'r. 
{Supreme  Court  of  Appeals  of  Fir/^nia,  September  20,  1873,) 

Sale  of  Land — Confederate  Contracts. 

All  sales  of  property  inade  at  as  late  a  period  of  the  war  as  1863 
are  taken  to  be  made  for  Confederate  currency,  unless  the  terms 
of  the  sale  are  plainly  for  a  different  currency. 

Same — Same — Scaling. 

A  case  in  which  the  debt  was  scaled  according'  to  the  property 
Talne. 

Appeal  from  the  circuit  court  of  Augusta  county. 

F^dtz^  for  appellant. 

Th<nncL%  e/.  Miehie^  for  appellee. 

Anderson,  J.,  delivered  the  opinion  of  the  court. 

It  was  held  by  this  court  in  Walker's  Ex' or  et  als.  v. 
Paige  et  als.,  21  Gratt.  642,  ''that  all  the  decrees  by  the 
courts  of  this  commonwealth,  for  the  sale  of  property, 
at  as  late  a  period  of  the  war  as  1863,  and  all  judicial  sales, 
made  under  such  decrees,  must  be  taken  to  be  rendered  and 
made  for  the  currency  which  then  constituted  the  only 
circulating  medium  of  the  country,  unless  such  decree, 
in  plain  terms,  directed  otherwise."  By  a  parity  of  reason- 
ing, all  sales  of  property,  made  at  so  late  a  period  of  the 
war,  must  be  taken  to  have  been  made  for  such  currency, 
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unless  the  terms  of  the  sale  were  plainly  for  a  different 
currency.  The  bond  upon  which  this  suit  was  brought  was 
executed  on  the  2nd  day  of  November,  1863,  for  a  part  of 
the  purchase  money  of  a  tract  of  41f  acres  of  land,  which 
was  sold  on  that  day,  to  the  plaintiff  in  error,  by  the 
executor  of  Simon  Stover.  By  the  Acts  of  Assembly  of 
the  14th  of  September,  and  the  14th  of  October,  1863,  it 
Yf^i'i piH7na  facie  a  contract  to  pay  in  Confederate  money. 
And  this  presumption  is  confirmed  by  the  prJce  agreed  to 
be  paid  for  the  land.  Upon  this  presentation  of  the  case, 
it  is  clear  that  no  further  or  other  proof  was  necessary  to 
show  that  it  was  a  Confederate  contract,  and  that  the 
defendant  in  the  court  below  was  entitled  to  have  the  debt 
scaled  either  by  the  gold  or  property  standard. 
•  But  it  is  contended  for  the  defendant  in  error,  that 
the  evidence  in  the  record  is  sufficient  to  rebut  that  pre- 
sumption, and  shows  an  express  agreement  to  pay  the 
deferred  installments,  which  did  not  mature  until  after  the 
termination  of  the  war,  in  United  States  currency,  now 
nearly  equal  to  gold.  If  such  is  proved,  it  is  by  the  testi- 
mony of  the  plaintiff  in  the  court  below,  who  was  intro- 
duced as  a  witness  by  the  defendant  himself,  and  is  the 
only  witness.  It  is  strange  that  the  defendant,  who 
could  with  perfect  safety,  have  rested  his  case  without 
introducing  any  witness,  should  have  introduced  a  witness 
whose  testimony  would  be  directly  in  the  teeth  of  his 
defence.  It  is  hardly  probable  that  a  party  will  introduce 
a  witness  to  testify  point  blank  against  him,  if  he  knew 
that  he  would  so  testify.  And  if  such  was  the  contract 
between  these  parties,  the  defendant  must  have  known 
it,  and  he  must  have  known  that  the  plaintiff,  whose 
interest  would  be  directly  promoted  by  it,  would  not  fail 
to  testify  to  it.  The  fact  of  the  defendant's  introducing  him 
as  a  witness,  even  when  his  testimony,  in  any  respect,  was 
not  necessary  to  his  defence,  is   a  powerful  circumstance  to 
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show  that  there  was  no  such  agreement  or  understanding 
between  them.  And  if  he  swears  that  there  was,  it  tends 
strongly  to  his  discredit,  as  does  also  his  conduct,  in  receiv- 
ing payment  of  $4,700.00  in  Confederate  currency,  then  so 
greatly  depreciated,  when  he  was  bound  to  receive  at  that 
time  in  Confederate  money  only  $2,783.33 — one-third  of 
the  purchase  money — when  by  waiting  a  little  while,  if 
such  was  his  contract,  and  especially  if  the  view  is  correct 
that  everybody  at  that  time  had  given  up  the  Confederacy, 
or  at  heart  believed  it  probable  that  it  would  be  speedily 
overturned  and  that  greenbacks  would  become  our  cur- 
rency, he  would  receive  payment  in  good  money,  now 
almost  equal  to  gold.  I  repeat,  that  if  he  swore  that 
he  was  to  be  paid  in  greenbacks  in  such  an  amount,  then 
circumstances  tend  very  strongly,  if  not  conclusively,  to 
discredit  his  testimony,  and  a  jury,  and  the  court  exercis- 
ing the  province  in  this  case  of  both  judge  and  jury,  would 
have  been  warranted  to  reject  it.  And  it  would  have  been 
no  ground  for  setting  aside  the  verdict  in  the  one  case  or 
recov^ering  the  judgment  in  the  other.  Indeed  the  credi- 
bility of  the  witness  being  in  question,  which  may  be 
discredited  by  circumstances  as  well  as  by  direct  impeach- 
ment, as  in  Patterson  v.  Lord,  it  would  not  be  a  case 
proper  for  a  certificate,  and  a  bill  of  exceptions  could  not 
be  well  taken. 

But  it  is  a  mistake  to  say  that  the  executor  testified  that  such 
was  the  contract.  He  does  not  testify  that  proclamation  was 
made  on  the  day  of  sale  that  the  sale  would  be  for  currency 
such  as  might  be  afloat  when  the  bonds  matured  or  fell  due. 
After  stating  the  terms  of  sale,  one- third  in  hand,  and  the 
balance  in  three,  or  five,  at  the  option  of  the  purchaser,  equal 
annual  payments,  he  says  that  the  terms  of  sale  were  pro- 
claimed by  the  owner.  And  the  certificate  goes  on  to  state, 
that  *'it  was  admitted  by  the  owner  (the  executor  of  Stover) 
that   the    sale   was  for  currency  such  as  might   be  afloat 
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when  the  bonds  matured  and  fell  due."  He  does  not  say- 
that  proclamation  was  made  to  this  effect,  but  says  he  told 
it  to  persons  who  were  at  the  sale.  The  certificate  states 
that  it  was  admitted  by  the  executor  that  the  sale  was  for 
such  currency.  But  it  does  not  say  that  it  was  admitted 
by  the  purchaser,  the  defendant.  There's  the  rub.  And 
the  executor  says  he  announced  it  to  persons  at  the  sale, 
but  he  does  not  pretend  to  say  that  he  announced  it  to  the 
defendant.  He  says  some  persons,  of  course  those  to  whom 
he  announced  it,  were  deterred  from  bidding  at  the  sale. 
And  if  he  had  announced  it  to  the  defendant,  or  intimated 
to  him  that  in  any  event  it  was  to  be  paid  for  in  gold,  or 
in  a  currency  now  nearly  equal  to  it,  he  too  would  have 
been  deterred  from  bidding.  At  least  it  is  very  clear  to 
my  mind  that  he  would  not  have  bid  $200  an  acre  for 
land,  proved  only  to  be  worth  before  the  war  $38.00  an 
acre.  And  this  is  the  evidence  to  prove  an  express  agree- 
ment to  pay  upon  the  event  happening,  which  has  occurred, 
in  United  States  currency,  in  contravention  of  the  inevitable 
inference  of  fact  and  presumption  of  law  that  the  true  under- 
standing and  agreement  was  to  pay  in  Confederate  currency, 
and  that  the  contract  was  made  with  reference  to  that  currency 
as  the  standard  of  value.  I  hold  that  the  evidence  is  wholly 
insufficient  to  prove  such  an  agreement  in  the  face  of  such 
overwhelming  circumstances  to  the  contrary,  and  if  the  wit- 
ness had  sworn  to  such  an  agreement,  as  is  claimed,  his  own 
conduct  and  the  act  of  the  defendant  in  introducing  him  as  a 
witness,  in  connection  with  the  whole  comprehension  of  the 
case,  would  discredit  him. 

A  tract  of  41f  acres  of  land  worth  $38.00  an  acre  before 
the  war,  in  the  aggregate  $1,686.50,  was  sold  on  the  2nd  of 
November,  1863,  for  $200.00  an  acre — in  the  whole  for 
$8,350.00,  of  which  $4,700.00  was  paid  in  Confederate 
money,  and  for  the  balance  which  is  $3,650.00  four  bonda 
were  executed,  of  which  the  one  in  suit  for  $891. 66f  is  one 
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It  does  not  appear  that  either  of  them  is  paid.  For  a  tract  of 
land  worth  a  little  more  than  $1,600.00  the  plaintiff  in  error 
was  paid  in  Confederate  money  $4,700.00,  and  it  is  insisted 
by  the  vendor  that  he  is  bound  by  his  contract  to  pay 
the  additional  sum  of  $3,650.00  with  interest  in  United  States 
currency,  nearly  equal  to  gold.  If  such  was  the  contract, 
it  is  one  of  extreme  hardship  which  the  courts  would  feel 
reluctant,  though  they  might  feel  bound,  to  enforce.  But 
if  such  was  not  the  plaintiff  in  error's  contract — if  he  did  not 
assume  such  an  obligation  by  his  contract, — it  is  not  only  an 
extreme  hardship,  but  a  flagrant  injustice  to  require  it  of 
him. 

I  am  unwilling  to  hold  parties  bound  to  pay  in  United 
States  currency,  dollar  for  dollar,  for  property  purchased 
during  the  war  at  Confederate  prices  and  when  Confederate 
money  was  the  only  currency  in  the  country,  unless  the  evi- 
dence clearly  shows  that  it  was  in  the  contemplation  of  the 
parties  when  they  made  the  contract,  and  was  their  intention, 
that  in  some  contingency,  payment  should  be  made  in  that 
currency.  And  I  cannot  agree  that  the  state  of  our  affairn 
was  such  that  in  November,  1863,  as  to  make  the  general 
impression  on  the  minds  of  our  people  that  the  Confederacy 
would  be  overturned,  and  the  government  of  the  United 
States  re-established.  And  even  if  now  to  look  back,  we 
mast  admit  that  the  condition  of  things  was  not  such  as  to 
justify  such  an  apprehension.  I  do  not  believe  that  such  an 
apprehension  then  existed  amongst  our  people,  to  any  great 
extent.  On  the  contrary  I  believe  the  general  and  prevail- 
ing sentiment  was  that  we  could  under  no  circumstances 
surrender  our  independence  and  place  our  liberty  at  the 
mercy  of  an  ungenerous  and  malignant  foe.  And  not  until 
after  the  surrender  at  Appomattox  did  our  people  give  up 
the  cause  as  lost  or  allow  themselves  to  believe  that  eight 
millions  of  freemen  could  submit  to  subjugation.     It  is  true 
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that  previous  to  that  date  our  gallant  armies  had  encoun- 
tered several  grievous  defeats,  but  the  whole  power  of  our 
enemies,  with  the  world  to  recruit  their  armies  and  to  re- 
plenish their  military  stores,  was  for  nearly  eighteen 
months  worsted  after  the  date  of  this  contract.  And  it 
was  after  this  period  that  the  most  brilliant  defensive  cam- 
paign of  the  war  was  conducted  by  General  Lee,  from  the 
battle  of  the  Wilderness  to  Cold  Harbor,  which  will  ever 
illustrate  the  page  of  history,  and  a  campaign  which  will 
enshrine  the  name  of  that  noble  chieftain  with  immortality. 
From  the  known  temper  and  disposition  of  our  people, 
down  to  the  surrender  of  Appomattox,  I  do  not  think 
that,  in  making  contracts  with  reference  to  Confederate 
currency  as  the  standard  of  value,  if  those  contracts  have 
not  matured  until  after  the  close  of  the  war,  it  can  be  fairly 
presumed  they  intended  or  contemplated  payment  in  the  cur- 
rency of  the  country  with  which  we  were  then  at  war. 

I  am  of  opinion  that  the  judge,  who  exercised  the  province 
of  both  judge  and  jury,  having  heard  the  evidence, 
could  but  decide  what  weight  it  was  entitled  to,  and  that  the 
verdict  ought  not  to  be  set  aside,  unless  for  a  plain  deviation 
from  the  evidence.  But  I  think  in  this  case  it  would  be  more 
just  to  have  allowed  the  property  valuation  of  the  Confed- 
erate money,  and  as  the  evidence  is  not  very  satisfactory  as 
to  the  gold  value  of  the  land,  I  am  in  favor  of  sending  the 
case  back,  as  we  did  in  Salmon  and  Meredith  for  an  account 
to  ascertain  its  value,  or  to  be  submitted  to  the  jury,  if  either 
party  should  desire  it.  »  I  am  therefore  for  reversing  both 
judgments  and  remanding  the  cause  to  the  circuit  court, 
there  to  be  proceeded  in  according  to  the  principles  herein 
stated. 
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Bowman 

V. 

Price. 

{Supreme  Court  of  Appeals  of  Virginia^  October  8^  1S73,) 

Equity  Practice — Denial  of  Allegations  in  a  Bill. 

Where  the  material  allegations  of  a  bill  are  explicitly  denied^ 
such  allegations  must  be  sustained  by  two  witnesses,  or  one  wit- 
ness and  strong  corroborating  circumstances. 

Appeal  from  circuit  court  of  Rockingham  county. 

The  complainant  filed  his  bill  asking  relief  from  a  debt 
on  the  ground  that  his  tender  of  the  money  had  been  re- 
fused and  by  reason  of  such  refusal  the  Confederate  notes 
in  which  the  debt  was  payable  had  become  wholly  lost  to 
him. 

Such  tender  was  denied  in  the  answer  of  the  defendant, 
and  the  complainant  failed  to  substantiate  it  by  two  wit- 
nesses, or  one  witness  and  strong  corroborating  circum- 
stances. 

John  Roller  J  for  appellant. 

No  appearance  for  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

The  bill  alleges  that  the  complainant  John  Bowman,  Jr., 
on  the  7th  of  January,  1862,  borrowed  from  the  defendant 
Jacob  Price  one  thousand  dollars  in  Confederate  treasury 
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notes  and  that  on  the  same  day  he  executed  and  delivered  to 
the  defendant  his  single  bill  for  the  sum  so  borrowed  and  that 
said  bill,  according  to  the  true  understanding  of  the  parties, 
was  to  be  paid  in  the  same  kind  of  currency.     It  also  avers 

that  on  the day  of  February,  1862,  not  later  than  the 

15th  of  the  month,  the  complainant  made  to  the  defendant 
a  bona -fide  and  actual  tender  of  the  amount  due  on  said 
obligation  in  Confederate  currency,  and  the  defendant  refused 

to  accept  the  same.     It  further  avers  that  on  the day  of 

June,  1862,  the  complainant  made  another  tender  of  the 
amount  due,  which  was  also  refused,  and  that  by  reason  of 
such  refusal,  said  Confederate  notes  having  been  wholly  lost 
to  the  complainant,  he  is  entitled  to  be  released  against  the 
payment  of  the  debt.  The  bill  also  alleges  that  the  defend- 
ant, Price,  had  instituted  suit  at  law  and  recovered  judg- 
ment upon  the  bond,  and  the  prayer  is  for  an  injunction 
and  appropriate  relief. 

The  defendant  answered  the  bill,  explaining  in  detail  the 
circumstances  under  which  the  money  was  loaned.  He 
admits  that  a  few  days  before  the  1st  day  of  April,  1864, 
at  which  time  under  the  act  of  Congress  the  old  issue  of 
Confederate  notes  was  to  be  funded  at  a  discount  of  33 J  per 
cent. ,  and  when  the  same  was  generally  known,  David  H. 
Bowman,  the  son  of  complainant,  came  to  defendant's  house 
stating  that  he  came  to  pay  the  bond.  Defendant  enquired  of 
him  whether  he  would  take  oflF  the  one-third,  to  which  young 
Bowman  replied  he  would  not.  Defendant  thereupon 
informed  him  he  could  not  stand  to  loose  one-third  on  the 
face  of  his  debt  and  also  the  increased  depreciation  which  had 
occurred  since  the  date  of  the  loan,  and  with  this  the  inter- 
view substantially  became  closed.  The  defendant  positively 
and  unquestionably  denies  that  any  other  actual  or  pretended 
tender  or  oflfer  of  payment  was  ever  made  on  any  other 
occasion. 
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The  material  allegations  of  the  bill  in  reference  to  the  ten- 
der being  thus  explicitly  denied,  it  devolved  upon  complain- 
ant to  sustain  them  by  two  witnesses  or  one  witness  with 
corroborating  circumstances.  Complainant's  own  deposition 
was  taken  in  the  case  and  it  fully  sustains  the  averments  in 
regard  to  the  tenders  made  in  February  and  June,  1862,  re- 
spectively. I  do  not  propose  to  consider  the  question  often 
suggested  but  never  decided  by  this  court  whether  the  statute 
now  permits  parties  to  testify.  The  answer  of  the  defendant 
may  be  overthrown  by  the  evidence  of  the  plaintiff  supported 
by  another  witness,  or  by  corroborating  circumstances  only. 
More  especially  when  the  defendant  also  testifies  in  support 
of  his  answer.  Giving  to  the  testimony  of  the  complainant 
here  all  the  weight  due  to  a  disinterested  and  unimpeachable 
witness,  the  difficulty  is,  it  is  not  sustained  either  by  any 
other  reliable  witness  or  by  any  corroborating  circumstances. 
It  is  true  that  David  Bowman,  the  son  of  the  complainant, 
undertakes  to  repeat  a  statement  made  to  him  by  defendant 
in  the  spring  of  1864,  when  witness  went  there  to  pay  off 
the  bond.  He  stated  that  the  defendant  in  refusing  to  accept 
the  tender  then  made  said  that  complainant  had  tendered 
him  the  money  before,  that  he  would  not  take  it  then  and  he 
would  not  take  it  now.  I  do  not  attach  much  importance  to 
this  statement.  The  defendant  positively  denies  he  ever 
made  any  such  declaration.  The  witness  at  the  time  was  a 
young  man  about  twenty-one  or  two  years  of  age,  and  is  at- 
tempting to  repeat  words  alleged  to  have  been  used  nearly 
five  years  before  his  testimony  was  given.  His  testimony 
contains  material  evidences  of  a  want  of  veracity  or  of  rec- 
ollection which  deprive  it  of  all  claim  to  credibility.  It  will 
be  observed  that  the  bond  was  executed  in  January,  1862. 
It  was  necessary,  therefore,  that  the  witness  should 
tender  not  only  the  one  thousand  dollars  of  principal, 
but  the  one  hundred  and  twenty  dollars  of  accrued  interest. 
After  stating  that  he  had  tendered  the  defendant  the  money, 
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telling  him  he  had  $1,000.00,  he  is  asked:  ^'Is  $1,000.00  all 
you  tendered  him  ?"  His  answer  is,  '^As  far  as  I  recollect. ' ' 
He  was  asked  if  that  was  all  the  money  he  had.  He  an- 
swered, ''No,  sir  ;  I  had  a  little  more  with  me  ;  I  always  car- 
ried money."  It  is  clear  that  up  to  this  point  the  witnes^s 
had  proved  the  tender  of  $1,000.00,  without  interest,  and 
it  was  certain  this  would  not  answer  the  necessaries  of  com- 
plainant's case.  The  ingenious  counsel  clearly  perceived 
this  would  not  do  and  so  by  a  series  of  adroit  questions  the 
mind  of  the  witness  is  brought  to  the  desired  point.  He 
was  often  asked  if  he  went  there  to  pay  defendant  the  whole 
bond,  interest  and  all.  He  answers  in  the  affirmative.  He 
is  next  asked,  '^State  whether  you  recollect  now  exactly 
what  amount  you  tendered  him/'  His  answer  is,  "It  was 
$1,000.00  and  interest  from  the  time  it  was  borrowed."  I 
have  no  doubt  that  the  defendant's  account  of  the  interview 
is  entirely  correct ;  and  that  is,  the  son  of  complainant  went 
there  representing  his  father's  desire  to  pay  off  the  bond  and 
upon  an  understanding  that  the  defendant  would  not  receive 
it  unless  some  allowance  was  made  for  the  discount.  Nothing 
more  was  said  ;  no  tender  was  actually  made,  and  the  inter- 
view ended.  Another  fact  shows  the  inaccuracy  of  young 
Bowman's  recollection.  He  states  that  Mr.  Thornton  Thomas 
was  not  present  at  any  time  whilst  he  and  defendant  were 
talking  about  the  money,  but  left  the  room  as  quick  as  he 
introduced  witness  to  defendant.  Mr.  Thomas  is  examined 
and  states  that  he  was  present  during  part  of  the  interview  ; 
that  he  heard  part  of  the  conversation,  and  he  told  the 
defendant  that  Mr.  Bowman,  the  complainant,  was  very 
anxious  for  him  to  take  the  money. 

Young  Bowman  expressly  denies  that  anything  was  said 
or  request  made  for  an  allowance  on  account  of  the  discount 
of  33^  per  cent.  He  does  not  merely  undertake  to  give  his 
recollection,  but  he  positively  avers  no  allusion  was  made  to 
it.     This  is    Mr.     Thomas'    account    of    what    occurred : 
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** Young  Mr.  Bowman  told  him  that  his  father  had  sent  him 
to  pay  the  note.  I  think  he  said  $1,000.00.  Mr.  Price 
said  he  couldn't  take  it  as  there  would  be  but  a  few  days 
before  there  was  a  discount,  and  he  could  not  take  it  unless 
his  father  would  pay  the  discount."  In  this  statement  Mr. 
Thomas  is  sustained  by  the  defendant  and  Mr.  Arbigal 
Thomas,  complainant's  own  witness. 

I  do  not  mean  to  assert  that  young  Bowman  has  deliber- 
ately sworn  falsely,  but  the  inconsistencies  and  contradictions 
already  adverted  to  plainly  show  that  he  is  not  an  accurate  or 
reliable  witness  and  that  no  dependence  can  be  reposed  in 
his  statements  touching  the  defendant's  admissions  to  him. 

The  question  then  arises,  is  the  plaintiff's  testimony  relat- 
ing to  the  supposed  tenders  of  February  and  June,  1862, 
supported  by  any  corroborating  circumstances? 

The  evidence  conclusively  establishes  the  fact  that  the 
defendant  was  willing  in  March,  1864,  to  take  the  currency 
with  all  its  enormous  depreciation  in  payment  of  his  debt 
provided  complainant  would  make  good  the  loss  resulting 
from  the  discount  of  33^  per  cent.  This  evinced  a  generous 
and  laudable  spirit  on  the  part  of  the  defendant.  Nothing 
could  have  been  more  liberal.  The  money  he  loaned  com- 
plainant was  deposited  in  bank  in  November,  1861,  and  was 
as  valuable  as  gold,  and  when  loaned  was  at  a  very  slight 
depreciation.  When  the  defendant  agreed  to  accept  paty- 
ment  the  money  had  declined  in  the  ratio  of  20  for  1. 

It  is  difficult  to  perceive  that  a  creditor  thus  indulgent — 
thus  willing  to  sustain  such  a  loss  in  1864,  would  deliberately 
and  persistently  refuse  to  receive  the  same  money  in  Febru- 
ary, 1862,  and  that  too  in  violation  of  his  most  solemn  and 
deliberate  promise.  There  is  not  a  fact  or  a  circumstance, 
'independent  of  complainant's  evidence,  which  even  tends  to 
warrant  any  such  conclusion. 

It  is  very  curious  that  complainant  with  all  his  annuity  to 
discharge  the  obligation  did  not  avail  himself  of  defendant's 
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proposition  to  deduct  from  the  money  the  discount  and  thus 
settle  the  debt.  The  time  and  peculiar  circumstances  under 
which  he  offered  to  pay  the  debt  (March,  1864),  suggests  as 
being  suspicious  of  a  device  on  his  part  to  palm  upon  his 
creditor  the  old  Confederate  issue  and  make  him  sustain  the 
loss  arising  from  the  act  of  Congress. 

I  do  not  believe  that  if  he  had  made  an  unsuccessful  tender 
in  February,  1862,  he  would  have  sent  his  son  with  the 
currency  in  March,  1864.  He  would  have  been  satisfied 
that  a  creditor  who  declined  to  accept  payment  in  such 
currency  in  February,  1862,  would  not  receive  it  at  the 
latter  period.  Any  man  of  the  most  ordinary  perceptions 
would  have  understood  the  folly  of  such  conduct. 

The  conduct  of  the  complainant  throughout  is  utterly 
inexplicable  and  inconsistent.  He  permits  himself  to  be 
l)er8uaded  into  borrowing  one  thousand  dollars  at  a  time 
when  he  did  not  need  it,  and  when,  according  to  his  own 
account,  he  had  plenty  of  money. 

Finding  he  cannot  use  the  money  he  attempts  to  return  it 
and  time  and  again  tenders  the  amount  to  his  creditor  who 
persistently  refuses  to  receive  it.  And  yet  on  neither  occa- 
sion does  he  take  with  him  a  witness,  or  supply  himself 
with  any  evidence  of  the  tender ;  but  he  leaves  so  important 
a  matter  to  the  results  of  chance  or  accident  and  the 
recollection  and  good  faith  of  his  adversary.  And  after 
these  repeated  tenders  instead  of  keeping  the  notes  in  his 
possession  he  invests  them  along  with  other  funds  in  Con- 
federate bonds  in  his  own  name,  thus  showing  he  was  not 
relying  on  the  tender  but  upon  his  own  investments  to 
indemnify  him  against  loss. 

The  complainant's  version  of  the  transaction  is  positively 
denied  by  defendant  and  is  unsupported  by  the  circumstances 
or  any  testimony  of  any  reliable  witness.  The  result  inevi- 
tably would  seem  to  be  a  dismissal  of  his  bill. 
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Marshall 

V, 

Pidgeon. 

(Supreme  Court  of  Appeals  of  Virginia^  Oct,  8^  1S73.) 

Contract  for  Sale  of  Land— Case  at  Bar. 

In  1860,  McGuire  sold  a  tract  of  land  to  Pidgeon  for  $4,250.00, 
payable  in  annual  instalments  of  $600  a  year,  for  five  successive 
years  and  the  balance  to  be  divided  into  five  more  instalments. 
The  purchaser  was  put  into  the  possession  in  1861.  In  1862,  he 
paid  S600,  the  first  instalment.  After  this  he  made  no  further 
payments;  was  insolvent  and  his  whereabouts  unknown.  McGuire, 
after  making  diligent  inquiry  as  to  the  whereabouts  of  Pidgeon, 
sold  the  land  in  1867  to  Cross.  Subsequently  the  same  land  was 
sold  by  Ward  as  trustee  to  Marshall  to  satisfy  a  trust  deed  upon 
the  land.  Pidgeon  then  filed  his  bill  to  specifically  enforce  his 
contract  with  McGuire  making  the  above-named  parties  defend- 
ants :  held : 

Same — Suit  to  Enforce — Failure  of  Bill  to  State  Equity. 

1.  That  Pidgeon's  bill  failed  to  make  out  a  case  which  entitled 
him  to  the  intervention  of  a  court  of  equity,  since  it  was  very 
apparent  that  he  had  abandoned  his  contract  for  the  purchase 
of  the  land. 

Same — Same — Case  at  Bar. 

2.  That  he  was  compensated  from  the  rents  and  profits  of  the 
land  for  the  $600  paid  in  discharge  of  the  first  instalment  of 
the  purchase  price. 

Equity  Practice — Cross  Bills. 

3.  That  the  bill  so  far  as  Pidgeon  is  concerned  will  be  dismissed 
but  retained  so  as  to  give  Cross  the  opportunity  to  file  a  cross 
bill  in  order  to  litigate  his  rights  between  himself  and  his  co- 
defendants. 

Appeal  from  circuit  court  of  Frederick  county. 
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Conrad  cfe  Son^  for  appellant. 

Bartim  cfe  Boyd^  Hunter  <£  IloUiday,  for  appellee. 
Christian,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  upon  the  pleadings  and  proofs 
in  this  cause,  the  appellee,  Pidgeon,  has  failed  to  make  out 
a  case  which  entitles  him  to  the  intervention  of  a  court  of 
equity. 

It  is  very  apparent  that  he  has  abandoned  his  contract 
with  McGuire,  and  never  would  have  asserted  any  claim 
under  it,  but  for  the  fact  that  the  land  was  sold  to  Cross  at 
a  larger  price  than  the  one  he  agreed  to  pay  McGuire. 

Pidgeon  had  paid  towards  the  punihase  money  he  con- 
tracted to  pay  only  the  sum  of  $600. 00,  in  Confederate  money. 
For  this  amount  he  was  more  than  compensated  by  the  rents 
and  profits,  for  three  years  at  least,  the  timber  sold  from  the 
land,  and  the  wheat  crop  of  which  McGuire  was  entitled  to  a 
share,  but  which  was  not  accounted  for  by  Pidgeon. 

The  court  is  therefore  of  opinion  that  the  bill  of  Pidgeon 
(if  the  controversy  has  been  alone  between  Pidgeon, 
McGuire  and  Marshall)  ought  to  have  been  dismissed  at  the 
hearing.  And  this  court  would  now  dismiss  the  said  bill  if 
these  were  the  only  parties  interested  in  this  litigation. 
But  the  land  having  been  afterwards  sold  to  Cross  and  the 
possession  delivered  to  him,  and  he  being  in  possession  at 
the  time  the  land  was  purchased  by  Marshall  at  the  sale  made 
by  the  trustee.  Ward,  and  Marshall  and  Cross  being  co-de- 
fendants in  the  suit  brought  by  Pidgeon,  the  court  will  not 
now  dismiss  the  bill  of  Pidgeon  but  retain  it  for  the  purpose 
of  giving  Cross  the  opportunity  of  filing  a  cross  bill  in  said 
suit,  if  he  thinks  proper  to  do  so,  in  order  to  litigate  between 
himself  and  Marshall  (who  are  co-defendants  in  this  suit 
brought  by  Pidgeon),  their  respective  equities  and  the  privi- 
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ties  of  the  same  in  respect  to  the  said  tract  of  land.  It  is 
therefore  decreed  and  ordered  that  the  decree  of  the  circuit 
court  of  Frederick  be  reversed  and  annulled  and  that  the 
appellee  Pidgeon  pay  to  the  appellant  his  costs  expended  in 
the  prosecution  of  his  writ  of  supersedeas  here.  And  the 
cause  ifi  remanded  to  the  said  circuit  court  with  leave  to  the 
said  I.  L.  Cross  to  file  his  cross  bill  in  said  cause  for  the  pur- 
pose of  litigation  between  himself  and  the  appellant  Mar- 
shall, his  co-defendant,  their  respective  equities  and  their 
privities  with  respect  to  the  said  tract  of  land  sold  by  Mc- 
Guire  to  Cross  and  afterwards  purchased  by  Marshall  at 
the  sale  made  by  Ward,  the  trustee. 
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Hahn 

V. 

Roller. 

{Supreme  Court  of  Appeals  of  Virginia^  March  12^  1S74.) 

Bonds — Perfect  on  Face— Delivery  in  Escrow — Estoppel.* 

A  bond  which  is  a  complete  and  perfect  instrument  on  its  face 
at  the  time  of  its  delivery  to  the  obligee,  was  executed  by  a  persoM 
as  surety,  upon  the  condition  that  it  should  not  be  delivered  until 
executed  by  another  person,  and  it  was  placed  in  the  hands  of  the 
principal  oblig-or,  and  without  being  so  executed  it  was  delivered 
by  the  obligor  to  his  obligee,  who  was  not  informed  of  the  condi- 
tion :  held,  the  bond  is  the  valid  bond  of  the  surety,  and  he  can- 
not set  up  the  condition  against  the  obligee. 

Appeal  from  circuit  court  of  Rockingham  county. 

George  O.   Grafta?)^  counsel  for  appellant. 

Jok7i  E,  Roller^  counsel  for  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  instituted  an  action  of  debt  in  the 
circuit  court  of  Rockingham  county  against  Peter  S. 
Roller,  upon  a  writing  obligatory  executed  by  him  and 
Josiah  S.  Roller. 


*See   foot-note    to   Nash  v.    Fugate,  24  Gratt.  202 ;    monographic 
note  on  '*Bonds*'  appended  to  Ward  v.  Churn,  18  Gratt.  801. 
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The  defendant  filed  two  pleas  in  writing  setting  forth 
sobstantiaUy  that  he  signed  and  sealed  that  writing  which 
is  the  subject  of  controversy,  and  delivered  the  same  to  his 
obligor,  Josiah  S.  Roller,  the  principal,  as  an  escrow,  upon 
the  condition  that  if  Peter  Roller  should  execute  the  same 
as  security,  then  the  same  should  be  delivered  as  the  deed 
of  the  defendant,  and  not  otherwise,  and  the  same  was 
never  executed  by  the  said  Peter  Roller. 

Upon  these  pleas  issue  was  joined,  and  the  parties 
agreed  the  facts  in  lieu  of  a  special  verdict.  And 
upon  these  facts  the  court  gave  judgment  for  the  defend- 
ant. 

The  case  is  before  us  upon  a  writ  of  error  to  that 
judgment. 

It  is  proper  to  observe  that  the  instrument  is  complete  on 
its  face,  and  the  facts  agreed  show  that  the  obligee  at  the 
time  of  the  delivery  to  him  had  no  notice  of  the  agreement 
stated  in  defendant's  pleas. 

The  case  presents  identically  the  same  questions  decided 
by  this  court  in  the  case  of  Nash  v.  Fugate,  recently 
decided  by  this  court.  It  was  there  held  that  a  surety, 
who  executes  and  delivers  to  his  principal,  a  bond  complete 
and  perfect  on  its  face,  is  estopped  to  claim  that  it  is  a  mere 
escrow,  as  against  the  obligee  who  receives  the  instrument 
bonn  fide^  for  a  valuable  consideration  in  ignorance  of  the 
agreement  which  renders  it  a  mere  escrow. 

It  is  therefore  only  necessary  to  refer  to  the  opinion 
delivered  in  that  case  as  embi-acing  all  that  is  necessary 
to  be  said  in  this  ;  and  as  conclusive  of  the  decree  to  be 
made  here. 

This  now  renders  it  unnecessary  to  express  any  opinion 
in  regard  to  the  competency  of  Peter  S.  Roller  as  a 
witness.  For  if  it  be  conceded  that  he  is  competent,  the 
facts  stated  by  him   constitute  no   defence  against  the  claim 
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of  the  plaintiff.  If  on  the  other  hand  he  is  considered 
incompetent,  there  is  an  entire  absence  of  his  testimony  to 
show  the  alleged  agreement  upon  which  the  defence  is 
founded. 

The   judgment   of   the  circuit   court  must  therefore  be 
reversed,  and  judgment  given  here  for  the  plaintiff. 
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Imboden 
Arnall. 

{Supreme  Court  of  Appeals  of  VirginiUy  Sept,  //,  J874.) 

Executors  and  Administrators— Case  at  Bar. 

In  1834,  Samuel  Steele  died,  having  first  executed  his  last  will 
by  which  he  devised  his  whole  estate  to  his  wife,  Frances  Steele, 
during  her  life,  with  power  to  make  advancements  to  her  children, 
Mary  E.  Arnall,  Andrew  A.  Steele  and  other  children  at  her  death 
and  to  dispose  of  the  residue  among  her  children  by  will.  She  ac- 
cordingly did  this,  and  Andrew  A.  Steele  qualified  as  executor  of 
her  estate.  Subsequently,  Andrew  A.  Steele  died  after  making  a 
will  with  John  D.  Imboden  as  his  executor.  In  1857,  Mary  .^. 
Arnall,  by  her  next  friend  filed  her  bill  against  Imboden  to  have 
her  interest  in  her  mother's  estate  ascertained  and  settled,  through 
a  trustee,  on  herself  and  her  children,  free  from  the  debts  or  con- 
trol of  her  husband.  In  1858,  a  decree  was  rendered  in  that  suit, 
ascertaining  the  amount  due  to  said  Mary  E.  Arnall  to  be  $2,547.22, 
with  interest  on  $2,164.64.  Although  there  was  a  sufficiency  of 
assets  in  the  hands  of  the  executor  at  the  time  of  the  decree  it 
was  not  paid.  In  1871,  suit  was  brought  by  Mary  E.  Arnall  to 
have  her  claim  settled  by  Imboden  and  his  sureties  on  his  execu- 
torial bond:  held-. 

Sanne — Fiduciary  Claim  against  Estate — Case  at  Bar. 

1.  That  the  circuit  court  did  not  err  in  holding  the  claim  of 
Mrs.  Mary  E.  Arnall  to  be  a  fiduciary  demand,  entitled  to 
priority  of  payment  out  of  the  estate  of  Andrew  A.  Steele.  It 
was  a  claim  to  an  equitable  settlement  on  her  and  her  children, 
out  of  her  share  of  the  estate  of  her  mother,  Mrs.  Frances 
Steele,  in  the  hands  of  the  said  Andrew  A.  Steele,  as  executor 
of  the  said  Frances  Steele. 

San>e— Same — Notice  of. 

2.  That  the  pleadings  and  proceedings  in  the  suit  and  the  decree 
of  1858  gave  full  notice  to  Imboden,  executor  of    Steele,  of  the 
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character  of  the  claim  therein  asserted  and  that  it  was  a  fidu- 
ciary demand,  entitled  to  priority  of  payment  out  of  the  estate 
of  his  testator. 

Same — Devastavit— Liability  of  Executor. 
3.  That  the  decree  of  1858  was  a  proper  foundation  for  the  pro- 
ceedings afterwards  had  in  this  cause  to  obtain  the  benefit  of 
said  decree  and  to  enforce  its  payment  by  the  executor  and  hia 
sureties,  de  bonis  propriis ;  since  at  the  time  of  the  decree 
there  was  a  sufliciency  of  assets  in  his  hands  and  his  failure  to 
pay  was  a  devastavit  in  not  paying-  said  debt  and  in  applying- 
the  assets  to  payment  of  inferior  dignity. 

Appeal  from  circuit  court  of  Augusta  county. 
Sheffey  db  Biimgard7ie}\  counsel  for  appellee. 
Baldwin  cfe  Cochran^  counsel  for  appellant. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  the  circuit  court  did  not 
err  in  holding  the  claim  of  Mrs.  Mary  E.  Arnall  to  be  a 
fiduciary  demand,  entitled  to  priority  of  payment  out  of 
the  estate  of  Andrew  A.  Steele.  It  was  a  claim  to  an 
equitable  settlement  on  her  and  her  children,  out  of  her 
share  of  the  estate  of  her  mother,  Mrs.  Frances  Steele,  in 
the  hands  of  the  said  Andrew  A.  Steele,  as  executor  of  the 
said  Frances  Steele.  If  this  claim  was  well  founded,  if  the 
facts  were  true  on  which  it  was  based,  nothing  can  be 
clearer  than  the  proposition  thus  held  by  the  circuit  court. 
That  the  claim  was  well  founded,  that  the  facts  were  true, 
has  been  conclusively  ascertained  and  established  against 
the  appellants  by  judicial  proceedings  which  appear  in  the 
record  in  this  cause.  The  claim  was  asserted  in  the  suit 
brought  by  her  in  the  same  court  on  the  5th  day  of  September, 
1857,  and  referred  to  in  the  proceedings  in  this  cause ;  in 
which  suit  it  was  ascertained  that  there  was  due  to  her  on 
account  of  said  claim  on  the  Ist  of  November,   1858,  from 
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Andrew  A.  Steele,  executor  of  Frances  Steele,  a  balance 
of  $2,547.22,  which  her  husband,  John  S.  Arnall,  had  never 
reduced  into  possession  so  as  to  bar  her  rights  into  an 
equitable  settlement  out  of  said  fund  ;  and  on  the  25th  day 
of  November,  1858,  a  decree  was  rendered  in  the  said  suit 
'*that  John  D.  Imboden,  executor  of  Andrew  A.  Steele, 
deceased,  do,  out  of  the  assets  of  his  testator  in  his  hands  to 
be  administered^  pay  to  Samuel  A.  Steele,  who  is  hereby 
appointed  a  trustee  for  Mrs.  Mary  E.  Arnall  and  her 
children,  the  sum  of  $2,547.22  with  interest  on  $2,164.64 
from  the  1st  day  of  November,  1858,  in  trust  for  the  sole 
and  separate  use  of  Mrs.  Mary  E.  Arnall  during  her  natu- 
ral life,  and  after  her  death  for  the  benefit  of  her  children, 
or  the  representatives  of  such  as  may  be  dead,  free  from 
all  liability  for  the  debts  or  contracts  of  John  T.  Arnall, 
the  husband  of  the  said  Mary  E.  Arnall."  That  was  a  final 
decree  and  remains  unreversed  and  in  full  force  and  effect. 
It  is  not  pretended  that  it  was  not  fairly  obtained  in  a  suit 
litigated  by  proper  parties.  Imboden  was  a  defendant  to 
the  suit,  both  as  executor  of  Andrew  A.  Steele  and  also  as 
trustee  under  the  deed  from  John  T.  Arnall  of  the  18th  of 
June,  1857,  in  the  proceedings  mentioned  ;  and  resisted  the 
claim  in  both  characters ;  and  claimed  the  subject  in  con- 
troversy, not  only  under  the  said  deed,  but  also  under  an 
assignment  from  J.  T.  Arnall  to  Andrew  A.  Steele,  bear- 
ing date  the  20th  of  November,  1854,  and  exhibited  with 
the  answer  of  the  said  Imboden  as  executor  of  Andrew  A. 
Steele.  That  decree  was  conclusive  against  the  said  exec- 
utor and  the  estate  of  his  said  testator  in  his  hands. 

The  court  is  further  of  the   opinion  that  the  pleadings 

and  proceedings  in  the  said  suit  gave  full  notice  to  Imboden, 

executor   of   Andrew   A.  Steele,    of  the   character  of  the 

claim  therein  asserted  and  that  it  was  a  fiduciary  demand, 
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entitled  to  priority  of  payment  out  of  the  estate  of  his  said 
testator. 

The  court  is  further  of  opinion  that  the  said  decree  was 
conclusive,  not  only  against  Imboden,  the  executor  of  Andrew 
A.  Steele,  but  also  against  his  sureties  as  such  executor ;  of 
the  fact  that  the  debt  was  due  from  the  estate  of  Andrew  A. 
Steele  to  Mary  E.  Arnall  and  that  it  was  a  fiduciary  debt  ; 
and  was  a  proper  foundation  for  the  proceedings  afterwards 
had  in  this  cause  to  obtain  the  benefit  of  the  said  decree 
and  to  enforce  its  payment  by  Imboden  and  his  sureties,  de 
bonis  propria. 

The  court  is  further  of  the  opinion  that  when  the  said 
decree  was  rendered,  there  was  in  the  hands  of  Imboden 
sufficient  assets  of  his  testator  to  fully  pay  the  said  debt  in 
due  course  of  administration,  as  is  clearly  shown  in  the  said 
proceedings  ;  and  the  said  executor  committed  a  devastavit 
in  not  paying  the  said  debt  and  in  applying  the  assets  to  the 
payment  of  debts  of  inferior  dignity,  which  devastavit  ren- 
dered him  and  his  said  securities  liable  personally  for  the 
payment  of  the  said  debt. 

The  court  is  further  of  the  opinion  that  the  circumstances 
as  shown  in  the  record  do  not  entitle  the  appellant  '*to  have 
a  full  settlement  of  all  the  estate  and  to  relief  against  the 
mistaken  overpayments,  as  far  as  practicable,  before  hold- 
ing him  accountable  to  a  decree  for  the  plaintiff's  demand."" 
The  plaintiff  was  entitled  to  so  much  of  the  assets  as  were 
necessary  to  pay  her  demand.  It  was  her  money  and  the 
executor  had  no  right  to  pervert  it  to  any  other  purpose. 
If  there  was  no  hand  then  ready  to  receive  it,  he  ought 
to  have  brought  it  into  court  that  it  might  be  disposed  of 
for  the  benefit  of  the  owner.  He  ought  not  to  have  paid  it 
to  those  to  whom  it  did  not  belong,  and  he  certainly  did  not 
acquire,  by  that  wrong,  a  right  to  turn  the  true  owner  over 
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to  a  recourse  against  those  who  may  possibly  be  still  indebted 
to  the  estate  of  his  testator,  but  who  earnestly  deny  the  debt. 
He  must  encounter  that  controversy  himself  and  not  be 
permitted  to  shift  it  from  his  own  shoulders  to  those  of  the 
appellant. 

The  court  is  therefore  of  the  opinion  that  there  is  no  error 
in  the  decree,  and  that  it  ought  to  be  affirmed. 
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Long 

V, 

Devier. 

{Supreme  Court  of  Appeals  of  Virzinia^  Sept.  20,  1874,) 

Equity  Practice— State  Claims— Proof  of  Mu«t  Be  Satisfactory. 

After  a  great  lapse  of  time  a  claim,  of  a  balance  due  upon  cer- 
tain bonds,  should  be  established  by  clear  and  satisfactory  proof 
and  when  not  so  established  a  court  of  equity  ought  not  to  render 
a  decree  for  the  claim. 

Appeal  from  circuit   court  of  Rockingham  county. 

In  1853,  Samuel  Long  purchased  a  tract  of  land  from  Giles 
Devier  and  Ewing  Devier  for  which  he  paid  a  portion  of  the 
purchase  money  in  cash  and  executed  bonds  for  the  balance. 

Li  1872  Long  filed  his  bill  in  the  circuit  court  of  Rock- 
ingham county  setting  out  the  above  facts,  claiming  full  pay- 
ment and  asking  for  a  production  of  the  bonds  alleged  to  have 
been  lost  by  Devier. 

Devier  in  his  answer  denies  full  payment  and  claims  a  bal- 
ance due  him  of  $400.00  or  $500.00,  but  gives  no  satisfac- 
tory evidence  of  the  time  of  the  indebtedness. 

See  opinion  for  further  essential   facts. 

The  cause  was  referred  to  a  commissioner,  upon  whose  re- 
port the  court  decreed  in  favor  of  Devier  from  which  decree 
Long  appealed  and  the  appellate  court  reversed  the  decree. 

HarmhergeT^  counsel  for  appellant. 

John  E,  Roller^  counsel  for  appellee. 
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Chkistian,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  the  evidence  reported  by 
ComnDtissioner  Dangerfield,  is  of  too  vague  and  uncertain  a 
character  upon  which  to  found  a  decree  for  any  certain  amount 
against  the  appellant,  if  indeed  it  proves  any  indebtedness 
from  him  to  the  appellees. 

The  decree  of  29th  of  August,  1872,  directs  said  commis- 
sioner to  ascertain  how  much  if  anything  is  yet  due  upon  the 
bond  in  the  bill  and  proceedings  mentioned,  as  executed  by 
the  complainant  to  defendant.  In  response  to  this  decree  the 
commissioner  says:  '*Your  commissioner  finds  the  state 
of  proof  in  the  case  verj^  unsatisfactory.  The  defendant, 
Giles  Devier  in  his  deposition  claims  that  there  was  due  him 
in  April,  1861,  at  the  time  that  he,  Devier,  executed  a  trust 
deed  for  the  benefit  of  his  creditors,  from  $400.00  to 
§500.00.  This  is  claimed  in  the  answer  and  the  deposition 
of  Devier.  Dr.  A.  M.  Newman  testifies  to  admissions  of  in- 
debt^ness  by  Long,  but  cannot  speak  definitely  as  to  amount, 
hofi  an  impresHion^  hut  not  d^jinite^  that  $200.00  was  ad- 
mitted. The  complainant  denies  all  indebtedness,  and  claims 
to  have  fully  paid.  The  exact  date  at  which  Devier  fixed  the 
indebtedness  at  from  $400.00  to  $500.00  is  not  given,  but 
in  the  month  of  April,  1861,  when  the  Rockingham  militia 
were  at  Harper's  Ferry.  If  the  court  can  decree  upon  the 
evidence  before  it  at  all,  your  commissioner  would  suggest  the 
state  of  the  case  most  nearly  proven,  to  be  $400.00,  due 
by  the  complainant  to  the  defendants  as  of  the  30th  of  April, 
1861.'^ 

The  evidence  returned  by  the  commissioner  fully  and  more 
than  justifies  the  opinion  of  the  commissioner  that  the  proof 
is  very  unsatisfactory,  and  the  court'after  a  very  careful  re- 
view of  the  testimony  returned  by  him,  not  only  concur  with 
the  commissioner  that  it  is  doubtful  whether  any  decree  can 
*>e  rendered  upon  this  evidence,  but  is  of  the  decided  opinion 
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tbatDevier,  the  appellee,  has  failed  to  establish  any  claim 
against  the  appellant  for  which  he  is  entitled  to  a  decree. 

After  the  great  lapse  of  time  (the  transaction  out  of  which 
this  claim  originated,  having  occurred  in  1853,  more  than 
twenty  years  ago),  and  after  the  failure  of  Devier  to  assert 
his  claim  for  nearly  ten  years  after  the  courts  were  opened 
to  him,  after  the  close  of  the  war,  his  claim  ought  to  be 
established  by  clear  and  satisfactory  proof. 

We  are  bound  to  say  upon  the  record  before  us  that  it  has 
not  been  so  established.  But  on  the  contrary,  that  upon  the 
facts  in  the  cause,  the  appellee  has  failed  to  establish  his 
demand  that  there  was  due  to  him  $400. 00  or  $600. 00.  Now 
Devier's  own  statement  of  his  claim  in  his  sworn  answer  is 
very  confused  and  wholly  uncertain.  He  says,  "Your 
respondent  is  sure  of  one  thing,  that  the  said  com- 
plainant, Samuel  E.  Long  is  indebted  to  him  in  a 
very  considerable  sum  upon  one  of  the  bonds,  either 
upon  that  of  1868,  or  that  of  1869,  or  it  may  be  possi- 
ble upon  the  bond  of  1856,  though  he  thinks  that  has 
been  paid,  nor  can  your  respondent  now  fix  the  amount. 
Your  respondent,  at  the  breaking  out  of  the  war,  held  one 
of  these  bonds,  either  the  bond  due  in  1868,  or  that  due  in 
1859,  or  perhaps  that  in  1856,  though  respondent  thinks  it 
was  that  of  1859.  It  has  become  lost  or  mislaid  and  your 
respondent  has  no  date  in  his  possession  from  which  he 
could  speak  accurately."  He  does  not  know  and  does  not 
pretend  to  say  what  amount  is  due  to  him  or  whether  it  was 
due  on  the  bond  falling  due  in  1856,  in  1858,  or  in  1859. 
He  says  that  bond,  whichever  it  is,  has  become  lost  or  mis- 
laid and  that  he  has  no  data  in  his  possession  from  which  he 
can  speak  accurately.  Now  according  to  his  own  statement, 
which  bond  has  become  lost  or  mislaid?  \yas  it  the  bond 
of  1856  ?  or  the  bond  of  1858  ?  or  the  bond  of  1859  ?  But  if 
either,  which  has  been  fully  paid  and  which  not  ?  What 
amount  is  due,  and  on  what  bond  is  it  due  ?     He  says  he  has 
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no  data  in  his  possession  from  whicli  he  could  speak  accu- 
rately. If  he  has  not,  who  has  ?  The  conjectural  balance 
decreed  by  the  court  is  on  the  bond  of  1858.  It  is  con- 
ceded on  all  sides  that  the  bond  of  1859 ,  was  fully  paid.  If 
that  be  so  the  inference  is  very  strong  that  the  bond  of  1858, 
was  also  paid.  In  the  ordinary  course  of  business  pay 
made  by  Long  would  have  been  first  credited  on  the 
of  1858,  before  that  of  1859. 

But  there  is  another  significant  fact  in  this  case. 
of  the  payments  made  by  Long  were  made  to  Bryan,  an 
attorney.  If  Bryan  were  living,  he  no  doubt  could  give 
explanations  concerning  them.  This  claim  is  asserted  after 
the  death  of  Bryan,  and  after  the  lapse  of  more  than 
twenty  years  after  the  origin  of  the  transaction. 

The  party  who  asserts  it  is  uncertain  upon  which  bond  it 
arises  and  claims  n/?  specific  amount. 

Upon  this  state  of  facts  we  are  bound  to  say  that  the  evi- 
dence is  of  too  vague  and  uncertain  a  character  upon  which 
to  found  a  decree. 

The  court  is  therefore  of  opinion  that  the  decree  of  the 
circuit  court   should  be  reversed. 
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Shaver 

V. 

Swartz  &  Levy. 

(Supreme  Court  of  Appeals  of  Virginia^  Sept,  24,  1874,) 

Fraudulent  Conveyances— Evidence  of  Fraud.*^    , 

Where  a  father,  who  is  heavily  indebted,  makes  a  conveyance  of 
his  land  to  his  son  and  it  is  evident  from  the  facts  and  circum- 
stances that  the  son  had  not  the  means  with  which  to  pay  for  the 
land,  such  conveyance  is  fraudulent  and  will  be  set  aside  at  the 
suit  of  creditors  of  the  father. 

Appeal  from  circuit  court  of  Rockingham  county. 

The  facts  are  fully  stated  in  the  opinion. 

W.  S.  Liirty^  counsel  for  appellant. 

Berlen  cfe  Harmnberger^  counsel  for  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  in  the  circuit  court  of  Rocking- 
ham county  in  February,  1872,  by  Swartz  &  Levy,  judg- 
ment creditors  of  Levi  Shaver  to  enforce  the  lien  of  their 
judgment  against  the  real  estate  owned  by  the  latter.  In 
the  progress  of  the  suit,  it  appearing  that  B.  F.  Shaver,  a 
son  of  the  defendant,  claimed  to  be  the  owner  of  a  tract  of 
one  hundred  and  forty-three  acres  by  purchase  from  his  father 

*See  monographic  note  on  "Fraudulent  and  Voluntary  Convey- 
ances," Va.  Rep.  Anno. 
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subsequent  to  the  rendition  of  the  judgment,  he  was  ad- 
mitted a  defendant  and  filed  his  answer  to  the  bill. 

In  this  answer  B.  F.  Shaver  asserts  that  he  purchased  the 
tract  in  question  from  his  father  on  the  5th  of  October, 
1865,  at  the  price  of  sixty  dollars  per  acre,  amounting  in  the 
whole  to  eight  thousand  five  hundred  and  eighty  dollars,  and 
that  he  has  paid  all  the  purchase  money  except  about  four 
or  five  hundred  dollars. 

The  plaintiff  claimed  that  this  contract  is  fraudulent  and 
void,  having  been  entered  into  with  intent  to  hinder  and  delay 
the  creditors  of  Levi  Shaver  in  the  collection  of  their  debts, 
and,  whether  fraudulent  or  not,  they  insisted  it  was  void  as 
to  them  because  not  recorded  as  required  by  the  statute. 

The  cause  coming  on  to  be  heard  at  the  October  term, 
1872,  the  court  held  that  the  agreement  evidencing  the  pur- 
chase, not  having  been  duly  admitted  to  record  in  the  county 
wherein  the  tract  of  land  lies,  is  void  as  to  the  judgment  cred- 
itors of  Levi  Shaver  and  a  decree  was  accordingly  rendered 
for  a  sale  of  the  land  by  a  commissioner  of  the  court. 
From  that  decree  an  appeal  was  taken  to  this  court. 

We  do  not  deem  it  necessary  in  the  present  case  to  con- 
sider the  question  decided  by  the  circuit  court  as  to  the 
effect  of  a  judgment  upon  an  unrecorded  contract  for  the 
sale  of  land.  It  is  a  very  grave  question  invt)l ving  the  inter- 
ests of  considerable  magnitude  throughout  the  state  and  not 
to  be  settled  except  upon  the  most  careful  consideration, 
more  especially  as  there  are  several  cases  now  pending  in 
this  court  hereafter  to  be  argued  in  which  the  same  question 
is  involved. 

We  are  of  opinion  that  the  decree  of  the  circuit  court 
may  be  sustained  upon  the  ground  that  the  pretended  agree- 
ment for  the  sale  of  the  land  relied  upon  by  the  defendants 
is  fraudulent  and  void  as  to  the  creditors  of  Levi  Shaver. 
As  before  stated  the  agreement  bears  date  the  5th  of  Oeto- 
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ber,  1865,  and  is  attested  by  a  subscribing  witness,  but  the 
witness  is  not  called  to  prove  its  execution  at  the  period  it 
bears  date. 

B.  F.  Shaver  alleges  in  his  answer  that  he  was  put  in  pos- 
session at  the  time  of  sale,  and  that  he  has  been  in  continu- 
ous possession  ever  since,  but  no  proof  of  these  facts  is 
produced. 

He  alleges  that  he  has  paid  of  the  purchase,  about  eight 
thousand  dollars — that  of  this,  the  sum  of  $2,970.00  was  paid 
at  the  date  of  the  contract — but  not  a  scintilla  of  evidence  is 
adduced  to  sustain  these  allegations  except  a  receipt  endorsed 
upon  the  contract  bearing  date  the  5th  of  October,  1865, 
for  the  amount  of  the  first  payment.  This  payment  could 
have  been  proved  if  actually  made  by  the  witness,  but  no 
effort  is  made  to  introduce  him  and  no  evidence  given  for 
the  failure  to  do  so. 

The  defendant,  B.  F.  Shaver,  it  is  charged  in  the  bill,  pos- 
sessed no  property  or  money  of  his  own  with  which  said 
purchase  could  be  made,  and  he  is  called  upon  to  say  where 
and  how  he  obtained  the  means  to  make  these  payments. 
His  answer  is,  that  he  was  a  soldier  in  the  Confederate  serv- 
ice ;  that  he  was  the  fortunate  captor  of  many  fine  horses, 
and  that  on  more  than  one  occasion  he  captured  large  sums 
of  money  from  the  United  States  forces.  Now  this  is  a  most 
improbable  story  and  ought  to  have  been  supported  by  some 
confirmatory  testimony.  Xo  witness  is  introduced  who  ever 
heard  of  this  capture  ol  money  from  the  United  States  forces. 
The  capture  and  sale  of  the  fine  horses  was  a  matter  suscep- 
tible of  proof  without  the  slightest  difficulty,  but  the  defend- 
ant offers  none.  He  is  content  to  rest  his  case  upon  this 
vague  and  general  assertion. 

He  further  says  that  the  funds  used  in  making  the  last 
payments  were  made  out  of  the  crops  raised  by  him  on  the 
land  and  by  fortunate  s{)eculations  in  stock  raising  and  grow- 
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ing  after  his  purchase.  Here  again  the  allegation  was  sus- 
ceptible of  the  clearest  proof,  but  no  evidence  is  adduced  in 
support  of  it.  It  is  difficult  to  believe  that  from  the  pro- 
ceeds of  a  small  tract  of  forty-three  acres  of  land  the  defend- 
ant could  have  provided  for  his  father's  family  and  realized 
such  profits  as  enabled  him  to  make  large  payments  of  the 
purchase  money. 

If,  however,  as  claimed,  the  large  sum  of  money  of  eight 
thousand  dollars  was  paid  by  B.  F.  Shaver  to  his  father 
between  the  1st  of  October,  1865,  and  the  1st  of  February, 
1870,  what  has  become  of  the  money? 

The  commissioner's  report  shows  that  Levi  Shaver,  up  to 
April,  1872,  owed  debts  to  the  amount  of  $17,000.00  which 
were  embraced  in  a  deed  of  trust  executed  by  him  as  far 
back  as  1860,  and  also  debts  to  the  amount  of  $8,707.95 
upon  which  judgments  against  him  had  been  secured.  The 
property  embraced  in  the  deed  was  long  ago  sold  and  was 
wholly  inadequate  to  discharge  the  liabilities  therein  men- 
tioned«  Executions  against  him  had  been  returned  unsatis- 
fied and  he  had  gone  into  bankruptcy.  Nor  does  it  appear 
that  any  of  his  creditors  ever  knew  or  even  heard  of  these 
large  instalments  of  purchase  money  which  were  being  paid 
him  by  his  son.  So  that  this  whole  sum  of  eight  thousand 
dollars  in  the  short  space  of  four  years  has  been  in  some 
unaccountable  manner  disposed  of  by  an  old  man  with  no 
one  dependent  upon  him  but  his  wife,  and  both  of  them, 
according  to  the  answer,  protected  and  provided  for  by  the 
son. 

No  account  is  given  or  attempted  to  be  given  of  the  money, 
and  the  defendant,  Levi  Shaver,  so  far  from  admitting  that 
any  portion  of  it  is  in  his  possession,  asserts  a  claim  to  the 
balance  of  $491.00  due  him  from  his  son,  under  the  home- 
stead exemption. 

The  whole  story  is  incredible.     It  is  as  bold  and  audacious 
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attempt  as  ever  made  to  palm  upon  a  court  of  justice  a  fla- 
grant fraud  upon  the  rights  of  creditors,  and  it  is  a  little 
remarkable  that  the  circuit  court  did  not  base  its  decision 
upon  this  ground  rather  than  the  more  debatable  one  of  the 
operation  and  effect  of  the  recording  acts. 

For  the  reasons  stated  we  are  of  the  opinion  that  the 
decree  must  be  affirmed. 
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LOCKKIDGE 

V' 

LOCKRIDGE. 

{Supreme  Court  of  Appeals  of  Virginia,  Oct  7,  1874,) 

Pleading  and  Practice — Process  and  Return— Waiver  of  irregularities. 
By  appearing  and  pleading    to  the  action  the  defendant  waives 
all  irregularities  in  the  process  and  return. 

Appellate  Practice — Waiver  of  Irregularities  of  Return. 

Where  the  defendant  appears  and  pleads  and  the  issue  thus 
made  is  tried  by  a  jury,  a  verdict  found  and  a  judgment  rendered 
for  the  plaintiff,  it  is  too  late  to  raise  the  question  in  the  appellate 
court,  '*that  the  case  was  never  properly  in  court  and  that  every 
thing  done  in  the  case  after  return  ^no  inhabitant*  was  illegal  and 
void." 

Same — Final  Judgment — Errors. 

The  appellate  court  will  only  consider  error  to  a  final  judg- 
ment. 

This  was  an  action  of  debt  in  the  circuit  court  of  High- 
land county  by  William  Lockridge  against  John  Lockridge 
upon  a  bond  executed  by  the  latter  to  the  plaintiff  for  the 
som  of  $500.00. 

Process  was  issued  against  the  defendant  and  returned  <<no 
inhabitant^ ' ;  but  the  defendant  appeared  and  pleaded,  and  the 
case  was  tried  by  a  jury,  and  a  verdict  found  for  the  plaintiff. 

IIa<is^  counsel  for  appellant. 

Chkistian,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  the  opinion  that  the  appearance  of  the  de- 
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fendant  and  the  pleading  to  the  action  after  it  was  docketed 
was  a  waiver  of  his  right  to  have  the  suit  abated. 

It  was  the  duty  of  the  clerk  upon  the  return  of  the  proc- 
ess "no  inhabitant"  to  have  entered  an  abatement  of  the 
suit.  But  not  having  done  this,  and  the  suit  having  been 
placed  upon  the  docket,  and  the  defendant  having  appeared 
and  pleaded,  and  the  issue  thus  made  having  been  tried  by  a 
jury  and  verdict,  and  judgment  rendered  for  the  plaintiff,  it 
is  too  late  now  to  raise  the  question  in  the  appellate  court 
that  ''the  case  was  never  properly  in  court  and  everything 
done  in  the  case  after  the  return  'no  inhabitant'  was  il- 
legal and  void." 

By  appearing  and  pleading  to  the  action  the  defendant 
recognized  the  right  of  the  plaintiff  to  have  his  action  tried, 
and  waived  his  right  to  abate  the  suit  because  process  had 
not  been  executed  on  him  but  returned  "no  inhabitant." 

The  court  is  further  of  the  opinion  that  whatever  irregu- 
larities there  may  have  been  in  suing  out  the  attachment, 
after  the  return  "no  inhabitant"  and  before  the  appearance  of 
the  defendant  (which  was  a  waiver  of  his  right  to  abate  the 
suit)  or  in  the  return  to  a  special  term  of  the  circuit  court,  in 
which  the  suit  was  not  pending,  and  for  which  irregulari- 
ties it  may  have  been  proper  for  the  court  below  to  have 
granted  the  attachment ;  inasmuch  as  there  was  no  Jinal 
judgment  on  the  attachment,  and  as  this  court  can  only 
consider  errors  to  a/*/? aZ  judgment,  it  would  be  premature 
now  to  pass  on  the  question  raised  in  the  petition  for  a  writ 
of  error  as  to  the  attachment,  the  court  below  not  having 
entered  any  judgment  on  the  proceedings  in  the  attachment. 

The  court  is  therefore  of  opinion  that  there  is  no  error 
in  the  judgment  of  the  said  circuit  court  in  entering  a  judg- 
ment for  the  debt  found  due  by  the  verdict  of  the  jury  and 
that  this  judgment  be  affirmed. 
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Massey 

V. 

King. 

{Supreme  Court  of  Appeals  of  Virginia,  Nov,  ig,  TS74,) 

Appellate  Practice — Two  Appeals— Decrees  of  Appellate  Court.* 

Where  a  cause  has  been  remanded  by  the  appellate  court  with 
directions  to~  proceed  in  accordance  with  its  decree  for  the  correc- 
tion of  certain  errors,  it  is  not  intended  by  such  decree  that  when 
the  canse  went  back  to  the  court  below,  further  evidence  might  be 
taken  by  the  defendants  to  show  the  incorrectness  of  other  items 
of  the  account  than  those  which  were  decided  by  that  decree  to  be 
incorrect.  And  upon  a  second  appeal  the  lower  court  will  be  sus- 
tained in  the  exclusion  of  such  evidence. 

Continuances — Refusal  of. 

It  is  not  error  for  the  trial  court  to  refuse  a  continuance  for  the 
production  of  evidence,  when  such  evidence  would  be  inadmissible 
if  produced. 

Appellate  Practice — Correction  of  Mere  Mistakes  of 'the  Court. 

Where  the  error  is  a  mere  mistake  of  the  court,  and  is  plainly  in 
conflict  with  the  report  of  the  commissioner  which  was  confirmed 
by  the  decree,  such  decree  can  be  safely  amended  by  the  report,  in 
pursuance  of  the  Code  of  1849,  ch.  181,  sec.  5  and  6. 

Bills  of  Review — Refusal  to  Allow — Laches. 

It  is  not  error  for  the  trial  court  to  refuse  to  allow  the  appellant 
to  file  a  bill  of  review  to  surcharge  and  falsify  the  commissioner's 
account  on  the  grounds  of  newly- discovered  evidence,  where  he 
had  ample  time  to  inform  himself  in  regard  to  all  matters  con- 
tained in  the  account  and  to  obtain  such  testimony  as  was  neces- 
sary for  his  defence. 

*See  monographic  note  on  "Decrees,**  Va.  Rep.  Anno.;  mono- 
graphic note  on  ** Bills  of  Review"  appended  to  Campbell  v. 
Campbell,  22  Gratt.  649  (Va.  Rep.  Anno.). 
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Appeal  from  circuit  court  of  Rockingham  county. 

The  facts  are  fully  stated  in  the  opinion. 

John  E.  Massey^  for  appellant. 

Liggett  cfe  Yancey j  for  appellee. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

Four  errors  are  assigned  by  the  appellant  in  the  decrees 
complained  of  in  this  cause,  which  we  will  consider  and  dis- 
pose of  in  the  order  in  which  they  are  assigned. 

The  first  assignment  of  error  is  that  the  circuit  court 
overruled  the  motion  made  by  the  defendants  when  the  cause 
came  on  to  be  heard  on  the  23rd  day  of  April,  1872,  to  con- 
tinue the  cause  until  the  next  term  of  the  court,  upon  the 
ground  stated  in  an  affidavit  filed  in  support  of  said  motion, 
that  they  had  lately  discovered  material  testimony  to  show 
that  a  considerable  amount  of  money  with  which  Williams, 
the  administrator  cfe  hojiis  noii  of  A.  G.  Mauzy,  was  charged 
in  the  commissioner's  report,  was  never  collected  by  the 
said  Williams,  and  never  could  be,  but  that  part  of  it  had 
been  paid  to  the  former  administrator,  Hopkins,  and  that 
they  had  used  due  diligence  without  being  able  to  produce 
the  said  testimony  before  the  commissioner. 

The  court  is  of  opinion  that  there  was  no  error  in  overrul- 
ing the  said  motion ;  upon  the  ground,  if  no  other,  that  the 
said  testimony  would  have  been  inadmissible  if  produced,  as 
will  sufficiently  appear  when  we  come  to  dispose  of  the  next 
assignment  of  error. 

The  second  assignment  of  error  is  that  the  circuit  court 
erred  in  sustaining  the  plaintiff's  exceptions  to  the  depositions 
of  Joseph  Good,  J.  C.  Wetzel,  Thomas  Roberts  and  Z.  D. 
Gilmer.     The  said  depositions  were  taken  in  behalf  of  the 
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defendants  to  prove  that  the  said  Williams  and  his  sureties 
as  administrator  de  bonis  non  of  the  said  Mauzy  were  enti- 
tled to  additional  credits  to  those  which  were  allowed  them 
by  the  decree  made  by  this  court  in  this  cause  on  the  10th 
day  of  November,  1871,  on  account  of  debts  due  to  the  es- 
tate of  said  Mauzy  which  his  said  administrator  de  bonis  non 
had  not  collected,  and  was  unable  to  collect.  The  ground  of 
the  said  exception  was  that  the  matters  to  which  the  said 
depositions  related  were  conclusively  settled  and  determined 
by  the  said  former  decree  of  this  court  in  this  cause,  which 
was  therefore  a  bar  to  any  further  controversy  on  the  sub- 
ject 

This  assignment  of  error  presents  for  decision  the  main 
question  arising  on  this  appeal.  And  that  is,  as  to  the  true 
construction  of  the  said  decree  of  this  court  made  in  tliis 
cause  on  the  10th  day  of  November,  1871. 

No  question  exists  in  regard  to  such  construction  except 
upon  a  single  point;  which  is,  whether  it  was  intended  by 
the  said  decree  that  the  account  therein  referred  to,  of  said 
Williams,  administrator  of  said  Mauzy 's  estate,  which  was 
stated  and  reported  by  Commissioner  Newman,  under  a  de- 
cree made  in  a  former  suit  between  the  same  parties,  involv- 
ing the  same  subject  of  controversy,  brought  in  August, 
1859,  the  record  of  which  suit  was  burnt  on  the  4th  of  June, 
1864,  while  the  same  was  pending  and  undetermined,  should 
be  regarded  as  conclusive  against  the  said  Williams  and  his 
sureties,  except  in  regard  to  those  items  of  the  said  account 
which  were  declared  to  be  incorrect  by  the  said  decree  of 
this  court;  or  should  be  subject  to  be  further  surcharged  or 
falsified  by  other  evidence  which  might  be  taken  by  the 
defendants  in  the  further  proceedings  to  be  had  in  the  cause 
in  execution  of  the  said  decree  of  this  court. 

The  court  is  of  opinion,  that  according  to  the  true 
construction  of  the  said  decree,  the  said  account  was 
1  Va  Dec— 5 
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intended  to  be  conclusive  against  the  said  Williams  and 
his  sureties,  except  in  regard  to  the  items  aforesaid.  A. 
(i.  Mauzy,  the  intestate,  died  in  1850,  leaving  a  large 
estate  and  a  widow  and  several  children.  In  January, 
1851,  G.  T.  Hopkins  qualified  as  his  administrator.  In  No- 
vember 1852,  the  widow  intermarried  with  E.  F.  Williams. 
In  1863,  Hopkins  gave  up  the  administrator  and  Williams 
(jualified  as  administrator^*^  bonis  /*r>//,  giving  the  appel- 
lant John  E.  Massey  and  Frank  Pence  as  his  sureties.  In 
1859,  a  suit  was  brought  in  the  circuit  court  of  Rocking- 
ham county,  by  the  next  of  his  distributees  at  law  of 
the  said  intestate  against  him  and  said  administrator  d^ 
honiH  no7i  and  the  said  sureties,  for  a  settlement  of  the  admin- 
istrator's accounts,  and  for  distribution.  That  suit  appears 
to  have  been  actively  prosecuted  and  defended  for  five 
years,  and  until  the  4th  of  June,  1864,  when  the  record 
of  the  suit  with  the  other  records  of  the  court  was  de- 
stroyed by  fire,  while  the  suit  was  pending  and  undetermined. 
The  account  before  referred  to  was  settled  by  Commissioner 
Newman  in  that  suit ;  but  before  it  was  confirmed,  the 
record  was  destroyed  and  an  end  was  thus  put  to  the  suit, 
at  least  for  the  time  being.  After  the  war,  to  wit,  on  the 
15th  day  of  July,  1866,  this  suit  was  instituted  between 
the  same  parties  and  for  the  same  purpose  with  the  former 
suit,  aiid  it  was  also  actively  prosecuted  and  defended  from 
that  day  for  more  than  four  years,  and  until  the  5th  day 
of  October,  1870,  when  a  final  decree  was  rendered  therein 
in  favor  of  the  plaintiff  against  the  said  Williams  and  his 
said  sureties  for  the  said  plaintiff's  distributive  portion  of 
the  balance  due  by  said  Williams  as  administrator  (h  bonis 
noji  a.s  aforesaid.  From  that  decree  an  appeal  was  taken 
to  this  court  by  the  said  John  E.  Massey,  who  is  also  the 
present  appellant ;  and  on  that  appeal  the  decree,  the  con- 
struction of  which  is  now  in  controversy,  was  pronounced 
by  this  court  on  the  10th  day  of    November,  1871.     There 
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was  then,  apparently,  in  the  record,  the  amplest  material 
for  making  a  just  and  final  settlement  of  the  controversy 
which  bad  been  so  long  pending.  And  it  was  the  intention 
of  this  court  by  that  decree  to  make  an  end  of  it  and  to 
leave  nothing  thereafter  to  be  done  but  for  a  commissioner 
to  state  an  account  in  pursuance  of  the  said  decree,  and  for 
the  court  below  to  supervise  and  confirm  the  account  and 
enter  a  final  decree  accordingly.  It  was  certainly  not 
intended  by  the  said  decree  of  this  court,  that  when  the 
ease  went  back  to  the  court  below,  further  evidence  might 
be  taken  by  the  defendants  to  show  the  incorrectness  of 
other  items  of  the  account  than  those  which  were  decided 
by  that  decree  to  be  incorrect.  The  amplest  opportunity 
had  already  been  afforded  them  to  produce  such  evidence 
while  the  case  was  pending  in  the  court  below,  and  they  had 
availed  themselves  of  that  opportunity  in  the  fullest  degree. 
The  record  is  filled  with  such  evidence.  Among  many  other 
depositions  on  the  subject  to  be  found  in  the  old  record,  is  a 
long  one  of  G.  T.  Hopkins,  taken  by  the  defendants  on  the 
23rd  of  September,  1870.  He  speaks  in  regard  to  many  of 
the  items  of  the  account  of  Commissioner  Newman  afore- 
said ;  and  certainly  no  one  could  have  had  better  opportuni- 
ties of  being  well  informed  on  the  subject  about  which  he 
was  called  to  speak.  Being  asked,  ''Have  you  enjoyed 
facilities  for  becoming  acquainted  with  the  debts  of  A.  G. 
Mauzy,  deceased  ;  if  so  what  were  those  facilities  ?"  he 
answered,  ''I  was  his  clerk  for  about  twelv^e  months  before 
he  died,  and  his  administrator  for  two  years.  During  my 
administration  I  tested  a  good  many  cases  by  suit  and  found 
out  the  condition  of  a  good  many  of  the  debts. ' '  Notwith- 
standing this  and  other  like  evidence  in  the  record,  the 
court  below  seems  to  have  regarded  the  aforesaid  account  of 
Commissioner  Newman  as  conclusive,  and  decreed  accord- 
ingly. But  this  court  in  reviewing  that  decree  was  of 
opinion  (as  stated  in  the  opinion  of  this  court)  that  said 
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account  ''ought  not  to  be  regarded  as  conclusive  against  the 
said  Williams  and  his  sureties  ;  the  same  having  never  been 
confirmed  by  the  court,  and  it  not  appearing  upon  all  the 
evidence  in  the  record  taken  together,  that  the  said  account 
was  ever  adopted  and  agreed  to  by  said  Williams,  as  charged 
in  the  bill,  or  that  it  was  founded  on  evidence  furnished  by 
him.  The  probability  rather  is,  that  the  items  credited  to 
the  estate  in  that  account,  in  addition  to  the  said  sum  of 
$1,086.24,  were  taken  by  the  commissioner  from  a  list  of 
separate  debts  surrenderd  by  the  original  administrator, 
Hopkins,  to  the  administrator  de  bonis  7W7i,  Williams,  and 
considered  by  the  said  commissioner  as  proper  credits  to  the 
estate  in  the  said  account,  in  the  absence  of  sufficient  evi- 
dence to  the  contrary.  But  the  court  is  of  the  opinion  that 
as  it  was  the  duty  of  the  said  administrator  de  bo?u8  non  to 
keep  full  and  accurate  account  of  all  the  money  received  by 
him  as  such  and  to  collect  all  t6e  credits  of  the  estate  that 
could  be  collected  by  him,  and  as  he  wholly  failed  to  keep 
any  such  accounts,  the  said  account  stated  and  reported  by 
Commissioner  Newman  as  aforesaid,  ought  at  least  to  be 
Teg&rded  SiS  priina  facie  correct,  subject  to  be  surcharged 
and  falsified  so  far  as  it  may  be  shown  to  be  incorrect  by 
sufficient  evidence.  ''The  court  is  further  of  opinion,"  as 
the  said  decree  of  this  court  proceeds  to  state,  "that  there 
is  sufficient  evidence  in  the  record  to  show  the  incorrectness 
of  the  said  account  in  crediting  the  estate  as  follows,  viz. :" 
and  then  the  decree  specifies  five  items  which,  in  the  opin- 
ion of  the  court,  and  for  reasons  set  forth,  ought  not  to 
have  been  credited  to  the  estate,  and  as  to  which  the  said 
account  was  therefore  incorrect.  '  'But  the  court  is  further 
of  opinion,"  as  said  decree  further  proceeds  to  state,  "that 
there  is  not  sufficient  evidence  in  the  record  to  show  the 
incorrectness  of  the  said  account  in  regard  to  any  of  the 
other  credits  to  the  estate,  of  sums  of  money  purporting  to 
have  been  received  by  the   said  administmtor  de  bonis  non 
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on  account  of  it."  This  court  was  thus  willing  that  the  said 
account  should  be  surcharged  and  falsified  as  far  as.  could  be 
done  by  evidence  already  in  the  record,  but  not  to  allow 
further  evidence  to  be  taken  for  that  purpose.  The  amplest 
opportunity  had  already  been  afforded  to  take  such  evidence, 
and  the  opportunity  had  been  used  by  the  defendants  to  the 
fullest  extent  desired  by  them.  There  seemed,  therefore,  to 
be  no  reason  or  propriety  in  reopening  the  case  for  the  tak- 
ing of  further  depositions  on  the  subject.  After  a  long  lapse 
of  time  and  so  much  litigation,  it  seemed  to  this  court  that 
there  ought  to  be  an  end  to  the  controversy  ;  and  accordingly 
the  court  made  such  decree  as  was  considered  just  and  right 
on  the  whole  record  as  it  then  stood.  It  is  to  be  hoped  that 
justice  was  thereby  done  to  all  parties.  But  if  injustice  has 
been  done  to  any  party,  it  certainly  has  not  been  the  conse- 
quence of  not  affording  to  such  party  sufficient  time  and 
opportunity  to  maintain  his  rights.  If  it  had  been  intended 
by  this  court  that  further  evidence  might  be  taken  when  the 
cause  went  back,  express  provision  would  have  been  made 
for  that  purpose  in  the  decree.  Instead  of  that  no  such 
provision  was  made,  but  the  decree  of  the  court  below  was 
affirmed,  except  where  it  was  in  conflict  with  the  opinion 
expressed  in  the  decree  of  this  court,  and  the  cause  was  re- 
manded for  further  proceedings  to  be  had  therein  in  con- 
formity with  the  said  opinion. 

The  court  is  therefore  of  opinion  that  the  circuit 
court  did  not  err  either  in  sustaining  the  plaintiff's  excep- 
tions to  the  depositions  taken  by  the  defendant  after  the  cause 
was  remanded  as  aforesaid,  nor  in  overruling  the  exception 
of  the  defendants  to  the  report  of  Commissioner  Danger- 
field  on  the  ground  that  it  was  not  made  in  accordance  with 
the  decree  of  the  court  of  appeals. 

The  third  assignment  of  error  is  that  the  decree  appealed 
from  gives  interest  on  $761.32  5-6,  the  principal  amount  of 
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each  of  the  four  distributive  portions  decreed  against  the 
said  Williams'  personal  representative  and  sureties,  from 
the  15th  day  of  July,  18G6,  instead  of  from  the  15th  day  of 
April,  1872,  to  which  latter  day  the  interest  is  calculated 
by  Commissioner  Dangertield  in  making  the  total  amount 
of  each  distributive  portion  due  on  that  day,  including 
principal  and  interest,  §1,023.1)0  7-12,  for  which  sum,  with 
interest  on  the  said  principal  from  the  15th  day  of  July, 
1866,  the  decree  was  rendered  as  aforesaid  ;  thus  giving 
double  interest  on  the  said  principal  in  each  case  from  the 
15th  day  of  July,  1866,  to  the  15th  day  of  April,   1872. 

The  court  is  of  opinion  that  this  error  is  well  assigned, 
and  must  therefore  be  corrected.  But  it  can  be  done  by 
amending  the  decree  in  that  respect.  The  error  is  a  mere 
mistake  of  the  court  and  is  plainly  in  conflict  with  the 
report  of  the  commissioner  which  was  confirmed  by  the 
decree.  The  decree  can  therefore  be  safely  amended  by 
the  report,  in  pursuance  of  the  Code,  chap.  181,  sections 
5  and  6. 

The  fourth  and  last  assignment  of  error  is,  that  the  cir- 
cuit court  erred  in  its  decree  of  the  3rd  day  of  May,  1872, 
in  overruling  the  motion  of  the  appellant  for  leave  to  file  a 
bill  of  review,  which  was  tendered  by  him  on  said  motion. 

The  said  bill  of  review  is  based  upon  allegations  therein 
contained  as  to  the  discovery  of  new  evidence  further  to 
surcharge  and  falsify  the  account  aforesaid.  That  the  court 
properly  overruled  the  motion  to  file  the  said  bill  has  al- 
ready been  suflSciently  shown  by  what  has  been  said  in  regard 
to  the  second  assignment  of  error.  If  the  appellant  was 
uninformed  in  regard  to  any  material  matter  alleged  in  his 
bill  of  review,  he  might  and  ought  to  have  fully  informed 
himself  on  the  subject  long  before  the  decree  of  the  5th  of 
October,  1870,  from  which  the  first  appeal  in  this  cause  was 
taken,  was  rendered.     The  account  settled  by  Commissioner 
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Newman  as  aforesaid,  in  which  all  the  items  of  credit  to 
the  estate  of  Mauzy  were  sought  to  be  charged  against  Wil- 
liams as  administrator  de  honu  non  were  included,  was  set- 
tled not  long  after  the  institution  of  the  original  suit  in 
1859;  and  since  that  time  and  until  the  said  decree  of  the 
5th  of  October,  1870,  the  appellant  certainly  had  ample 
time  fuUy  to  inform  himself  in  regard  to  all  the  matters 
contained  in  said  account,  and  to  obtain  such  testimony  as 
was  necessary  for  his  defence. 

The  court  is  therefore  of  the  opinion  that  the  said  decree 
of  the  23rd  day  of  April,  1872,  ought  to  be  amended  as 
aforesaid,  and  that  decree  so  amended,  and  the  said  decree 
of  the  3rd  day  of  May,  1873,  being  the  decree  appealed 
from  in  this  cause,  ought  to  be  affirmed. 
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Kelly 

v. 

Largney. 

{Supreme  Court  of  Appeals  of  Virginia^  Nov,  ig,  1S74.) 

Contract  to  Build  a  Tunnel — Case  at  Bar. 

On  the  14th  of  February,  1850,  John  Kelly,  John  Larg-ney  and 
Christian  Detmold,  as  partners  under  the  firm  name  of  John  Kelly  & 
Co.,  contracted  with  the  Board  of  Public  Works  under  the  corporate 
name  of  the  Blue  Ridge  R.  R.  Co.,  for  the  construction  of  the  Blue 
Ridg-e  tunnel.  They  continued  to  perform  their  contract  until 
the  15th  of  March,  1851,  when,  by  mutual  consent,  this  contract 
was  abandoned,  and  a  new  one  entered  into  between  John  Kelly 
and  John  L#argney,  as  partners  under  the  name  of  Kelly  &  Largney. 
This  last  contract  was  similar  to  the  first  except  that  it  provided 
for  advances  by  the  Board  of  Public  Works  in  the  shape  of  loans 
to  enable  the  contractors  to  complete  the  work  undertaken  by  them, 
apd  also  provided  that  they  should  be  indemnified  against  loss  if 
they  should  complete  the  work.  In  1851,  they  applied  to  the  board  to 
allow  them  some  compensation  for  their  labor,  and  a  resolution 
was  adopted  by  the  board  allowing  them  a  commission  of  10  per 
cent,  on  their  actual  expenditures.  This  resolution  was  accepted 
by  Kelly  and  Largney  and  under  it  they  completed  the  work  in  1857. 
The  board  required  that  one  of  them  should  conduct  all  the  busi- 
ness under  the  contract  with  the  board,  and  in  pursuance  of  this 
contract  John  Kelly  was  designated  who  consequently  presented 
all  the  estimates  and  claims  and  received  all  payments.  John 
Largney  superintended  the  actual  execution  of  the  work  making* 
all  disbursements  for  labor  and  supplies  until  May,  1857,  when  Kelly 
made  them  from  that  month  until  the  completion  of  the  work. 
The  claim  of  the  appellee  is  that  Largney,  his  intestate,  in  the 
progress  of  the  work,  made  advances  out  of  his  private  resources 
in  aid  of  the  joint  enterprise  to  the  amount  of  $14,531.19,  for  which 
Kelly  is  indebted  to  him  for  half:  held: 

Sanfie — Sanne. 
1.  That  upon   the  facts  of  this  case  which   further  appear  in  the 
opinion  Largney  was  entitled  to  a  decree  for  $14,531.19. 
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Same — Partnerships — What  Constitutes. 

2.  That  thoug^h  the  state  defrayed  the  expenditures  and  the  par- 
ties were  compensated  by  a  commission  on  the  amount,  yet 
the  commission  constituted  profits  in  which  they  were  jointly 
interested,  and  such  community  of  interest  in  profits  will  gen- 
erally constitute  a  partnership. 

Winding  up  Partnership — Jurisdiction. 

3.  That  a  court  of  equity  has  jurisdiction  to  wind  up  partner- 
ship transactions. 

This  18  an  appeal  from  circuit  court  of  Alleghany 
county  in  which  John  Kelly  is  appellant  and  John  Largney 
appellee. 

See  the  opinion  for  further  facts. 
Wm.  Sheen  ^  for  appellant. 

Parri^h^  Ednixmd  Pendleton^  and  Eckoh^  Bell  &  Catlett^ 
for  appellee. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

We  think  there  can  be  no  doubt  but  that  a  court  of  chan- 
cery had  jurisdiction  in  this  case.  There  was,  unquestionably, 
a  partnership  existing  between  the  parties ;  and  the  suit  was 
brought  to  settle  the  accounts  of  that  partnership  and  recover 
the  balance  claimed  to  be  due  upon  it,  one  against  the  other. 
They  were  engaged  in  a  very  heavy  joint  adventure,  which 
was  carried  on  for  a  period  of  six  or  seven  years,  and  involved 
the  expenditure  of  nearly  half  a  million  dollars.  Though 
the  state  defrayed  that  expenditure,  and  the  partners  were 
to  be  compensated  by  a  commission  on  the  amount,  yet  the 
commission  constituted  profits  in  which  they  were  jointly 
interested.  A  community  of  interest  in  the  profits  of  a  part- 
nership, will,  generally  at  least,  suffice  to  constitute  a  part- 
nership.    Parsons  on  Partnership,  page  67.     But  there  were 
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other  grounds  on  which  they  were  partners.  They  jointly 
undertook  the  execution  of  this  work  and  would  have  been 
jointly,  as  well  as  severally,  liable  for  any  default  or 
neglect  which  might  have  arisen  in  the  course  of  its  execu- 
tion. They  were  jointly  bound  to  bear  the  burdens  of  their 
undertaking;  though  by  contract  inter  se^  they  agreed  to 
sever  their  duties  and  become,  one  of  them  the  financial,  and 
the  other  the  acting  member  of  the  concern,  the  duty  of  the 
latter  being  to  manage  and  su[)erintend  the  execution  of  the 
work,  if  not  actively  engaged  in  the  same.  They  certainly 
considered  and  called  themselves  partners,  and  were  so  con- 
sidered and  called  by  those  who  dealt  with  them.  Since  the 
death  of  one  of  them,  the  other  has  brought  suits  for  large 
amounts  as  surviving  partner;  has  recovered  a  large  sum  of 
money  in  one  of  them,  and  divided  it  with  the  representative 
of  his  deceased  partner ;  and  is  yet  prosecuting  another  of 
these  suits.  * 'Although  partnerships,"  says  Parsons,  ''are 
usually  formed  for  commercial  purposes,  they  are  not  always 
so  ;  and  there  is  scarcely  any  occupation  which  an  individual 
can  legally  pursue,  that  may  not  be  the  subject  of  partner- 
ship.'' "Thus  we  have  partnerships,  not  only  for  every 
known  branch  of  commercial  business,  but  for  all  kinds  of 
farming,  or  manufacturing,  mining,  stage  driving,  fishing, 
hunting,  lumbering  and  the  like,  as  well  as  the  business  of 
lawyers,  physicians,  mechanics,  artists,  laborers,  and  indeed 
of  almost  all  other  employments."  Id.  p.  36.  If  lawyers 
or  others  associate  for  the  purpose  of  collecting  claims  on 
commission,  the  fact  that  their  profits  consist  of  their  com- 
mission, would  certainly  not  prevent  them  from  being  part- 
ners, though  they  would  also,  in  etfect,  be  hirelings  or  agents 
of  those  who  might  employ  them  for  the  collection  of  claims. 
The  court  then,  certainly  did  not  err  in  taking  and  exercis- 
ing jurisdiction  in  this  case. 

And  now  as  to  the  merits  of  the  case.     The  main,   if  not 
the  only  question  of  controversy  in  this  case  is,  whether  the 
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claim  of  the  plaintiflF,  as  shown  by  Exhibit  D,  filed  with  the 
bill,  ought  to  be  credited  by  the  amount  of  the  receipt  of 
the  26th  of  May,  1856,  for  $14,118.51,  referred  to  in  the  an- 
swer, being  the  exhibit  marked  A,  and  inserted  in  the  record. 
We  will,  therefore,  at  once,  address  ourselves  to  the  solution 
of  that  question. 

The  defendant,  Kelly,  contends  that  the  amount  of  the 
receipt  is  applicable  to  the  payment  of  estimates  included  in 
Exhibit  D,  being  those  which  were  made  between  March, 
1856,  and  April,  1857,  inclusive;  whereas  the  plaintiff, 
Largney 's  administrator,  contends  that  the  said  amount  is  ap- 
plicable to  the  payment  of  estimates  not  included  in  that  ex- 
hibit but  which  were  made  before  the  1st  of  March,  1856 ; 
and  especially  those  which  were  made  for  the  months  of 
November  and  December,  1855,  and  January  and  February, 
1856.     Which  of  these  parties  is  right  in  this  contention  ? 

The  Receipt  A  bears  date  within  the  period  embraced  by 
Exhibit  D,  to  wit,  on  the  26th  of  May,  1856  ;  from  which 
it  might  be  said,  pruna  facle^  to  appear  to  be  applicable  to 
the  estimates,  or  some  of  them,  embraced  in  Exhibit  D.  And 
the  parties,  moreover,  agreed  that  all  the  transactions  be- 
tween them  anterior  to  the  1st  of  March,  1856,  should  be 
considered  as  settled  and  should  not  be  taken  into  the  account 
before  the  commissioner.  And  this  agreement  would  seem 
to  lend  color  to  the  presumption  that  a  receipt,  dated  after 
the  1st  of  March,  and  after  estimates  were  made  subse- 
quent to  that  day  and  prior  to  the  date  of  that  receipt,  was 
properly  applicable  to  those  estimates. 

But  we  find,  on  further  investigation,  that  while  all  the 
estimates  that  had  been  made  prior  to  the  1st  of  March,  1856, 
had,  in  fact,  been  settled  and  paid  before  the  institution  of 
the  suit ;  yet,  such  payment  had  not,  in  fact,  been  fully  made 
before  the  said  1st  of  March ;  but,  on  the  contrary,  a  very 
large  amount  was,  in  fact,  paid  subsequently  to  that  day,  on 
account  of  estimates  made  before  that  day. 
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For  example  :  We  find,  by  a  receipt  filed  in  the  cause  by 
the  defendant  on  the  day  before  the  final  decree  was  rendered, 
that  on  the  28th  and  29th  of  April,  1856,  Kelly  paid  to 
Largney  $16,445.87,  ''being  amount  overpaid  for  the  work 
to  1st  November,  1855," — that  is,  overpaid  by  Largney — 
thus  showing  that  Largney  did  not  receive  this  large  amount 
until  nearly  six  months  after  the  work  for  which  the  payment 
was  made  was  done,  and  probably  six  months  after  the 
money  had  been  advanced  by  Largney.  Thus  there  iti 
nothing  in  jihe  mere  date  of  the  receipt  in  controversy  which 
can  throw  light  upon  the  question  whether  it  is  properly 
applicable  to  estimates  made  before  or  to  estimates  made 
after  the  1st  day  of  March,   1856. 

And  now  let  us  look  at  another  important  fact  in  the  case. 
The  first  credit  on  Exhibit  D  is  ''1856,  April  25th,  by  cash 
received  through  John  Kelly,  $10,020.26,"  which,  we  think, 
was  clearly  intended  to  be  applied  to  the  estimate  of 
$10,100.62,  made  in  March,  1856.  On  reference  to  the 
receipt  which  was  given  for  that  payment,  being  receipt  B 
inserted  in  the  record,  we  find  that  it  bears  date  June  24th, 
1856,  instead  of  April  25th,  1856,  the  date  mentioned  in 
Exhibit  D.  Taking  June  24th,  1856,  to  be  the  true  date  of 
the  payment,  as  we  must,  then,  if  that  payment  be  applicable, 
as  we  say,  to  the  estimate  for  March,  1856,  and  if  the  appel- 
lant be  right  in  contending  that  the  receipt  marked  A,  dated 
May  26th,  1856,  is  applicable  to  estimates  included  in  Exhibit 
1),  it  must  be  applicable  to  estimates  made  after  March,  1856, 
and  before  May  26th,  1856.  But  the  only  estimate  made 
between  these  two  periods  was  that  of  April,  1856,  $9,516.65. 
The  estimate  for  May,  1856,  had  not  been  made,  or  at  all 
events  was  not  payable,  on  the  26th  of  that  month,  the  date 
of  Receipt  A,  as  the  estimates  were  not  considered  payable 
and  were  not  paid  until  about  a  month  after  they  were  made. 
In  that  view,  therefore,  the  defendant  made  a  large  part  of 
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this  large  payment  on  account  of  estimates  which  has  not  been 
made  ;  if  not  on  account  of  work  which  had  not  actually  been 
done.  And  that  too,  when  we  see  that  not  a  month  before, 
to  wit  :  on  the  28th  and  29th  of  April,  1856,  he  had  just  paid 
$16,445.87,  *'being  amount  overpaid  for  work  to  1st  No- 
vember, 1855." 

Now  how  and  when  were  the  estimates  paid  for  November 
and  December,  1855,  and  January  and  February,  1856  ?  We 
see  how  and  when  the  estimates  were  paid  in  full  to  the  1st 
of  November,  1855.  We  see  that  on  the  28th  and  29th  of 
April,  1856,  $16,445.87  were  paid  in  full  of  the  balance  due 
on  those  estimates,  from  which  we  may  reasonably  infer, 
that  the  whole  of  the  estimates  for  the  four  intervening 
months  above  mentioned,  remained  unpaid  on  the  29th  of 
April,  1856.  It  is  not  pretended  that  estimates  were  not 
made  for  those  months,  as  had  monthly  been  made  both 
before  and  afterwards,  while  the  work  was  in  course  of 
execution.  The  presumption  is  irresistible  that  «uch  esti- 
mates for  those  four  months  were  in  fact  made.  Nothing 
would  have  been  easier  for  Kelly  to  have  shown  the  fact  if 
they  were  not  made.  And  nothing  is  more  certain  that  ho 
would  have  shown  it,  if  in  fact  they  were  not  made,  for  it 
wonld  have  conclusively  sustained  his  defence  and  ensured  a 
dismissal  of  the   bill. 

What  was  the  amount  of  the  estimates  for  four  months  ? 
We  do  not  know,  because  we  are  not  informed  by  the  rec- 
ord. But  we  can  come  sufficiently  near  the  amount  for  the 
purposes  of  this  case.  We  see  from  Exhibit  D  that  the  es- 
timates for  the  thirteen  months  included  therein  vary  from 
$4,142.88,  the  lowest,  to  $10,100.62,  the  highest.  And 
the  average  seems  to  be  not  less  than  $7,000.00  per  month. 
Say  that  the  total  amount  of  the  estimates  for  these  four 
months  was  $25,000.00.  How  and  when  was  this  amount 
paid  ?     The  circumstances  of  the  case  loudly  called  on  Kelly 
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for  proof  of  such  payraont,  in  order  to  sustain  his  defence. 
That  defence  consists  of  his  claim  to  an  additional  credit  for 
§14,118.51,  the  amount  of  Receipt  A,  dated  May  26th, 
1S56.  He  exhibited  another  receipt  showing  that  less  than 
a  month  before,  to  wit,  on  the  i^vSth  and  29th  of  April, 
1856,  he  had  paid  $16,445.87  in  full  to  the  1st  of  November, 
1855.  How  and  when  was  the  large  sum  due  for  the  esti- 
mates of  the  four  months  intervening  between  that  date  and 
the  Ist  of  March,  1856,  which  we  have  reasonably  esti- 
mated at  not  less  than  $25,000.00,  paid?  In  this  state  of 
things,  Kelly  exhibits  licceipt  A  for  $14,118.57,  dated 
May  26th,  1856,  less  than  one  month  after  the  date  of  his 
receipt  for  payment  in  full  to  1st  of  November,  1855,  and 
claims  credit  for  the  amount  of  estimates  made  since  the  1st 
of  March,  1856.  The  items  of  receipt  A  are  just  as  applica- 
ble to  estimates  made  before  as  those  made  after  the  Ist  of 
March,  1856,  and  there  is  just  as  much  correspondence  in 
amount  in  the  one  case  as  the  other.  In  other  words,  there 
is  no  such  correspondence  in  either  case  as  to  indicate  to 
what  the  amount  of  the  receipt  was  intended  to  be  applied. 
It  is  said  the  receipt  should  have  specified  the  estimates  be- 
fore March,  1856,  if  it  had  been  intended  to  be  applied  to 
them.  But  why  so  'i  It  is  not  pretended  that  the  payment 
mentioned  in  that  receipt  was  in  full  of  any  estimate  or  es- 
timates. It  may  have  been,  and  no  doubt  was,  on  account 
and  in  part  of  the  estimates  before  the  1st  of  March.  And 
if  so,  it  was  in  proper  form.  The  receipts  B,  C  and  D, 
immediately  succeeding  Receipt  A,  are,  substantially,  in  the 
same  form  as  A,  as  are  many  of  the  other  receipts  exhibited, 
and  are  not  in  terms  in  full  nor  on  account  of  any  particular 
estimate.  If,  as  we  suppose,  the  amount  of  Receipt  A  was 
paid  merely  on  account  of  estimates  preceding  the  1st  of 
March,  1856,  there  was,  no  doubt,  a  full  and  final  pay- 
ment on  account,  shortly  afterwards,  for  which  Kelly  has  a 
receipt,  the  exhibit  of  which  would  explain  the  whole  matter. 
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There  is  nothing  in  the  date  of  the  1st  of  March,  1856, 
which  would  have  induced  the  parties  to  vary  the  forms  of 
the  receipts  given  before  and  after  that  day  for  estimates 
made  before  or  afterwards.  That  date  was  fixed  upon  in 
making  out  Exhibit  D,  because  when  that  exhibit  was  made 
out,  all  the  estimates  before  that  date,  had,  in  fact,  been 
settled  between  the  parties ;  and  it  was  therefore  considered 
unnecessary  to  take  an  account  of  their  transactions  prior 
thereto. 

So  much  for  the  intrinsic  evidence  afforded  by  these  re- 
ceipts.    Now  let  us  look  at  the  other   evidence  in  the   case. 
Only  three  dej)ositions  were   taken   in   the  case,  and    they 
were  taken  in  behalf  of  the  plaintiff,  Largney's  administra- 
tor.    Not  one  was  taken  by  the  defendant,  Kelly,  though 
he   cross-examined,  at  full  length,  the  principal  witness  for 
the  plaintiff,  to  wit,  Jeremiah  Largney.     That  witness  was 
the  bookkeeper,  or  one  of  the  bookkeepers,  and  the   princi- 
pal one  of  Kelly  and  Largney  during  the  whole  of  their 
joint  operations.     If  the  testimony  of  that  witness  is  to  be 
believed,  the  plaintiff's  case  is  fully  and  conclusively  proved, 
and  he  is  entitled  to  have  the  decree  rendered   in  his  favor 
by  the  court  below,  affirmed  by  this  court.     Not  a  particle 
of  evidence  was  introduced  or  offered  by  the  defendant  to 
impeach  the  testimony  of  that  witness  ;  and  there  is  not  a  par- 
ticle of  evidence  in  the  cause  in  conflict  with  his  testimony. 
Why  then  is  he  not  to  be  believed  ?     He  is  wholly  disinter- 
(*sted  in  the  case.     He  is  an  intelligent  man  and  is  more  con- 
versant with  the  facts  to  which  he  testifies  than  any  other 
living  man  in  the  world,  unless   that  man  be  the  defendant 
Kelly  himself.     The  main  partnership  book,  in    which  the 
transactions  to  which  he  testified  were  entered,  has  been  lost ; 
but,  fortunately,   he  had  taken  copies  from  the  book,  to  the 
correctness  of   which  he  testifies,  and  the  correctness  of 
which,  so  far  as  relates  to  the  questions  involved  in  this  case, 
was  admitted  by  the  defendant.     These  copies,  or  some  of 


Digitized  by  VjOOQIC 


80  Kelly  v.  Lahgney.  [Vol.  1 

them,  were  shown  to  him,  and  admitted  or  not  denied  by 
him  to  be  correct ;  and  were  used  as  exhibits  and  vouchers 
in  support  of  the  claim  which  he  asserted  against  the  board 
of  public  works  for  damages  claimed  to  be  due  to  him  as 
surviving  partner  for  losses  on  account  of  the  depreciation 
of  state  bonds ;  in  which,  at  par,  a  large  part  of  the  pay- 
ments was  made  by  the  state  to  the  contractors.  It  is  said 
that  the  witness  Jeremiah  Largney  ought  to  have  informed 
the  administrator  of  his  brother,  John  Largney,  sooner  than 
he  did,  that  Kelly  owed  the  balance  as  now  claimed  to  be 
due  by  him  to  the  estate  of  his  deceased  partner.  Witness 
was  not  personally  interested  in  that  question,  and  no  fidu- 
ciary duty  or  trust  devolved  on  him  in  regard  to  it.  And  it 
may  be  further  said  in  explanation  of  his  conduct  that  he 
and  Kelly  and  his  brother's  administrator  were  co-operat- 
ing in  endeavoring  to  recover  a  large  amount  from  the  state 
in  satisfaction  of  two  claims  of  the  partnership,  one  for 
commission  on  the  amount  of  the  expenditure  about  the  work, 
and  the  other  for  loss  in  the  depreciation  of  state  bonds. 
The  former  was  recovered  and  divided.  The  latter  is  still 
involved  in  a  suit  yet  pending.  The  witness,  no  doubt, 
believed  that  when  this  litigation  was  ended  the  matter  would 
be  settled  j  ustly  between  the  parties.  He  did  not  suppose  that 
Kelly  would  dispute  the  justice  of  the  balance  appearing  to 
be  due  to  the  estate  of  his  deceased  partner,  for  he  had  ad- 
mitted it ;  and  when  the  amount  claimed  of  the  government 
should  be  recovered,  as  was  expected  to  be  the  case  in  a 
short  time,  he,  the  witness,  knew  there  would  be  an  ample 
fund  of  the  partnership  in  hand  to  adjust  all  accounts  be- 
tween the  parties.  But  however  this  may  be,  surely  there 
is  not  enough  •  in  the  record  to  impeach  the  testimony  of 
this  witness.  In  addition  to  his  testimony  there  is  the  testi- 
mony of  Shannahan,  another  witness  for  the  plaintiff,  which 
strongly  sustains  his  claim.  The  testimony  of  this  witness  is 
likewise  impeachable ;  but  we  need  not  recite  it,  or  state 
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in  substance  what  it  proves.  Three  reports  were  made  by 
commissioners  in  the  cause  under  decrees  therein  for  the 
settlement  of  the  accounts  between  the  parties,  the  first  of 
which  merely  presents  the  respective  pretensions  of  the 
parties,  but  the  other  two  fully  sustain  the  claim  for  the 
tmount  of  which  the  decree  appealed  from  was  rendered. 

In  addition  to  all  this,  we  have  the  strong  negative  evi- 
dence aflforded  by  the  conduct  of  the  defendant  himself. 
He  was  the  surviving  partner,  and  the  duty  devolved  upon 
him  to  settle  the  partnership  accounts  with  the  personal  rep- 
resentative of  his  deceased  partner,  and  as  soon  as  possible 
after  such  representative  was  appointed  and  qualified,  which 
was  on  the  23rd  day  of  August,  1858.  Instead  of  that  he 
never  did  make,  nor  offer  to  make,  any  such  settlement  be- 
fore the  institution  of  this  suit,  which  was  on  the  29th  day 
of  May,  1871,  nearly  thirteen  years  after  the  qualification 
of  a  personal  representative  of  his  deceased  partner.  In  the 
nature  of  things,  there  must  have  been  soinethmg  due,  one 
way  or  the  other,  upon  transactions  so  weighty  in  amount 
and  of  such  long  continuance.  If  the  balance  was  due  hy 
him,  as  turned  out  to  be  the  case,  it  was  all-important  to  the 
destitute  family  of  his  deceased  partner  that  the  amount 
should  be  ascertained  and  paid  as  speedily  as  possible.  If 
the  balance  had  been  the  other  way,  it  was  still  important 
that  he  should,  as  soon  as  possible,  show  the  fact  to  the  sat- 
isfaction of  the  family  and  representative  of  his  deceased 
partner.  Instead  of  that  he  neither  settled  nor  rendered  any 
account.  And  when  the  suit  had  been  brought,  and  the  bill 
filed  against  him,  he  put  in  an  answer  in  which  he  rendered 
no  account,  and  with  which  he  filed  no  exhibits,  except 
Nos.  1,  2  and  3  ;  the  first  two  of  which  are  unimportant, 
and  the  last  of  which,  No.  3,  purports  to  be  ''Exhibit  D, 
corrected  by  Largney's  receipts. ' '  The  only  material  differ- 
ence between  No.  3  and  Exhibit  D  is  the  insertion  in  No.  3 
of  the  amount  of  the  receipt  of  the  26th  of  May,  1856, 
1  VaDcc-6 
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$14,118.50,  which  is  stated  as  having  been  '4eft  out''  of 
Exhibit  D.  But  he  did  not  even  file  that  receipt  with  his 
answer  ;  and  although  he  must  have  known  that  Largney's 
administrator  was  claiming  a  balance  due  upon  an  account 
in  which  the  amount  of  that  receipt  was  not  credited,  yet  he 
never  asserted  any  claim  to  such  a  credit,  nor  exhibited,  nor 
referred  to  such  a  receipt  until  he  filed  his  answer  in  1871. 
This,  at  least,  was  his  time,  if  not  before,  to  exhibit  a  full 
and  fair  account,  and  to  show,  if  he  could,  that  the  estimates 
between  the  1st  of  November,  1855,  and  the  1st  of  March, 
ISOB,  were  fully  accounted  for  and  settled  otherwise  than  by 
the  payment  mentioned  in  Receipt  A.  He  ought  to  have  ex- 
hibited all  the  receipts  which  he  had  for  the  amount  of  all 
estimates  made  between  those  two  periods.  But  he  filed  no 
receipts  with  his  answer,  nor  afterwards,  until  during  the 
cross-examination  of  the  witness,  Jeremiah  Largney,  he  ex- 
hibited such  as  he  thought  proper  to  produce  and  had  them 
verified  by  the  witness,  reserving  still  in  his  hands  other  and 
most  important  receipts.  And  on  the  day  before  the  final 
decree  was  rendered,  he  filed,  for  the  first  time,  several  im- 
poriant  receipts  which  he  supposed  would  help  to  sustain 
his  defence,  one  of  which  was  the  receipt  before  referred  to 
of  the  28th  and  21)th  of  April,  1856,  for  $16,445.97.  This 
negative  evidence,  thus  afforded  by  the  conduct  of  the  de- 
fendant, strongly  confirms  the  positive  evidence  against  him, 
and,  with  the  latter,  makes  out  a  case,  which,  we  think,  is 
conclusive  in  favor  of  the  aflirmance  of  the  decree. 

We  have  been  asked  by  the  appellant  at  least  to  reverse 
the  decree  and  remand  the  cause  to  afford  him  an  opportunity 
to  exhibit  his  books  and  papers  and  have  a  resettlement  of 
the  account.  We  think  he  has  had  the  amplest  opportunity 
for  reaching  a  just  settlement  and  has  no  claim  to  any  fur- 
ther indulgence  for  that  purpose.  Seventeen  years  have 
elapsed  since  the  business  of  this  concern  was  ended,  and 
sixteen  since  the  death  of  his   co-partner.     The    suit   was 
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pending  two  years  in  the  circuit  court.  The  case  was  three 
times  before  a  commissioner  and  before  whom  he  had  an 
ample  i)pf)ortunity  to  attend  and  to  exhibit  his  accounts  and 
vouchers.  Three  reports  were  made  in  the  case,  the  last 
two  of  them  concurring  in  finding  that  he  owed  the  balance 
claimed  against  him,  for  which  the  circuit  court  rendered 
the  decree  appealed  from.  We  think  that  he  has  no  reason 
to  ask  for  further  time  and  opportunity  to  make  his  defence, 
and  that  justice  to  the  widow  and  children  of  his  deceased 
co-partner  requires  that  this  litigation  shall  now  be  ended. 
The  facility  and  certainty  with  which  he  could  have  shown 
that  he  did  not  owe  the  debt  which  was  claimed  of  him,  and 
his  plain  duty  to  have  done  so  if  that  had  been  the  fact,  and 
the  many  opportunities  and  occasions  which  he  has  had  of 
doing  so  in  the  progress  of  this  cause,  without  having  availed 
himself  of  any  of  them,  is,  we  think,  an  overwhelming  ar- 
gument in  favor  of  the  correctness  of  the  decree. 

We  think  there  is  no  error  in  the  decree  and  that  it  ought 
to  be  affirmed. 

(Endorsement  on  Back  of  Opinion.) 
* 'Affirmed  for  reasons  stated  in  writing  and  filed  with  the 
record.  In  this  opinion  Judges  Moncure,  Christian,  Ander- 
son and  Staples  concur.  Judge  Bouldin  concurs  in  that 
part  of  it  which  sustains  the  jurisdiction  of  a  court  of  chan- 
cery in  the  cause,  but  dissents  from  the  opinion  on  the 
merits.'' 
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Wallace 

V. 

Turk. 

{Supreme  Court  of  Appeals  of  Virginia,  Nov.  p,  187^,) 

Execution — Injunction— Case  at  Bar. 

In  1858,  Roudolph  Turk  recovered  judgment  on  a  forthcoming- 
bond,  against  Samuel  D.  Wallace  and  his  sureties  for  the  penalty  of 
the  bond,  to  be  discharged  by  the  payment  of  S377.26  with  interest, 
and  had  execution  issued  thereon  and  placed  in  the  hands  of  the 
deputy  sheriff;  and  in  1871,  he  caused  a  new  execution  to  be  issued 
on  the  judgment.  To  the  enforcement  of  this  execution  Samuel 
Wallace  obtained  an  injunction,  on  the  ground  that  since  its 
recovery  the  judgment  had  by  the  dealings  between  the  parties 
been  satisfied.  Such  dealings  extended  through  twelve  years  and 
during  that  time  Samuel  Wallace  made  several  payments  intending 
that  they  should  be  applied  to  the  satisfaction  of  this  judgment. 
At  the  time  these  transactions  took  place,  Turk  was  sheriff  of 
Augusta  county,  and  as  such  had  at  various  times  in  his  hands 
claims  against  Wallace  for  collection,  for  the  satisfaction  of  which 
Wallace  was  accustomed  from  time  to  time  to  make  payments  to 
Turk,  and  to  take  receipts  (which  receipts  were  destroyed  during 
the  war)  for  the  same,  and  at  different  times  he  would  give  Turk 
his  negotiable  notes,  the  proceeds  of  which  when  collected  he  was 
to  account  for  on  settlement:  held: 

Sanne—Sanne— Perpetuated. 
That  from  the  course  of  the  dealings  of  the   parties  it  was  evi- 
dent that  the  judgment  had  been  satisfied  and  that  the  injunc- 
tion restraining  its  execution  should  be  perpetuated. 

The  facts  are  more  fully  stated  in  the  opinion. 
Appeal  from  circuit  court  of  Augusta  county. 
Bill  in  equity  asking  for  an  injunction   restraining  the 
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appellee  from  the  execution  of  a  judgment  against  the  appel- 
lant.    Injunction  perpetuated. 

Sheriff  d*  Bumgardner^  for  appellant. 

Geo.  J/1  Cochran^  for  appellee. 

Staples,  J. ,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  enjoin  the  execution  of  a  judg- 
ment by  default  of  the  county  court  of  Augusta,  in  favor 
of  Roudolph  Turk,  the  appellee,  against  Samuel  D.  Wallace 
and  his  sureties,  which  was  rendered  at  the  March  term, 
1858,  of  said  court  on  a  protested  negotiable  note,  dated 
May  7th,  1857,  and  for  an  account  and  general  relief. 

The  bill  sets  forth  diflerent  grounds  for  relief  against  the 
judgment.  First,  it  charges  that  there  was  no  consideration 
for  said  negotiable  note.  That  the  note  having  been  deliv- 
ered to  said  Turk,  for  the  purpose  of  being  discounted,  to 
raise  the  means  to  meet  claims  in  said  Turk's  hands,  against 
(*omplainant,  was  never  discounted,  and  consequently  is  not 
char^reable  to  complainant,  unless  the  said  Turk  since  the 
delivery  of  said  note  to  him,  has  assumed  liabilities  for 
complainant  which  would  entitle  him  to  the  benefit  of  the 
:<aid  note  and  of  the  judgment  recovered  thereon.  And  he 
calls  on  him  for  a  discovery  of  the  consideration  of  said  note, 
and  for  the  production  of  proper  evidence  to  show  that  it 
l>ecame  his  proj)erty  by  reason  of  advances  made  for  com- 
plainant, after  it  was  delivered  for  discount  as  aforesaid. 

This  allegation  seems  to  be  made,  rather  upon  the  mode 
<»f  transacting  business  between  them,  as  before  represented 
in  the  bill,  than  upon  any  distinct  memory  of  complainant 
of  this  particular  transaction.  He  alleges  that  at  the  time 
these  transactions  took  place,  the  said  Turk  was  the  sheriff 
of  Augusta  county,  and  as  such  had  at  various  times  in  his 
hands  claims  against  him  for  collection,  for  the  satisfaction 
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of  which,  complainant  was  accustomed  from  time  to  time, 
to  make  payments  to  Turk,  and  to  take  receipts  for  the  same, 
and  at  different  times  he  would  mvc  Turk  his  negotiable 
notes,  the  proceeds  of  which,  when  collected,  he  was  to  ac- 
count for  on  settlement.  And  he  further  alleges  that  during 
the  war,  his  house  was  plundered  by  the  Northern  troops, 
who  scattered  and  destroyed  many  of  his  papers,  and  in  this 
way  many  vouchers  and  receipts  of  said  Turk  were  de- 
stroyed, and  he  is  deprived  thereby  of  the  means  of  explain- 
ing many  of  his  business  transactions,  and  "is  now 
compelled  in  great  measure,  to  rely  on  a  discovery  by  said 
Turk,  in  connection  with  such  evidence  as  still  remains  at  his 
command,  for  the  purpose  of  establishing,  by  means  of  a 
proper  settlement  of  accounts  and  application  of  credits,  that 
the  said  Roudolph  Turk  has  no  equitable  right  to  enforce 
payment  of  the  amount''  of  said  execution. 

It  appears  that  from  1S.5()  to  1S57,  and  for  several  years 
after,  complainant  had  numerous  transactions  with  the  de- 
fendant, first  as  constable  of  the  district  in  which  complain- 
ant resided  and  then  as  sheriff  of  the  county,  and  that  many 
claims  against  the  plaintiff  were  during  that  period  in  the 
hands  of  defendant  for  collection.  And  the  bill  further  al- 
leges that  the  business  relations  between  complainant  and 
defendant  were  not  only  friendly  but  confidential  on  com- 
plainant's part,  and  'Hhat  his  payments  and  transfers  were 
general  and  subject  to  subsequent  settlement  and  adjustment 
between  the   parties,"  etc. 

The  answer  of  the  defendant  is  positive  and  responsive  in 
part  to  the  allegation  as  to  their  mode  of  transacting  busi- 
ness. He  says  :  ''Your  respondent  had  executions  in  hi» 
hands  against  complainant,  but  never  was  accustomed  to 
take  endorsed  negotiable  notes,  the  proceeds  of  which  when 
collected,  to  be  accounted  for  to  said  complainant.  JVfw 
stick  transaction  or  mod*}  of  dealing  ever  existed  between 
respondent  and  complainant,"  etc.     But  the  bill  instance* 
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one  such  transaction  and  exhibits  the  note,  which  was  not 
discounted,  and  therefore  returned  to  complainant.  But 
the  answer  does  not  deny  the  allegation  that  the  payments 
and  transfers  by  the  complainant  to  him,  in  satisfaction  of 
the  claims  in  his  hands  against  him,  'hoere  general  and  sub- 
ject to  subsequent  settlement  and  adjustment.  "^^  He  could  not 
have  done  so,  because  the  settlements  which  he  made  with 
the  complainant,  which  are  proved  to  be  in  his  handwriting, 
and  are  signed  by  him,  and  embrace  their  transactions  from 
June,  1853,  to  March  31st,  1855,  fully  confirm  this  allega- 
tion of  the  bill.     (See  p.  13  of  record.) 

The  answer  is  also  responsive  to  the  main  allegation  of  the 
bill,  as  to  the  first  distinct  ground  of  defence,  to  wit,  as  to 
the  consideration  of  the  note,  which  also  calls  for  a  disclos- 
ure, and  is  as  follows  :  ^*Respondent  frequently  settled  with 
complainant,  and  took  his  negotiable  note  for  the  amount 
due  respondent,  and  the  note  referred  to  was  executed  for 
the  amount  called  for  in  said  note  (the  note  on  which  the 
judgment  in  question  was  rendered),  that  being  the  sum  due 
respondent  at  that  date,  7th  March,  1857."  He  is  evidently 
mistaken  as  to  the  month.  The  note  is  dated  May  7th,  1857. 
This  response  claims  that  the  note  was  given,  as  supposed  and 
alleged  by  complainant,  for  the  purpose  of  raising  money  to 
pay  claims  in  Turk's  hands  against  him,  and  it  affirms  that  it 
was  given  on  a  settlement  of  accounts  between  them  for  the 
amount  due  the  defendant  at  the  date  of  the  note,  and  it  is 
responsive  to  the  call  made  by  the  bill  for  a  disclosure. 
The  answer  being  responsive  to  the  bill,  asking  for  a  dis- 
closure, and  negativing  the  allegation,  and  there  being  no 
proof  supporting  the  allegation,  the  answer  must  be  taken  to 
be  true,  not  only  as  to  its  negation,  but  also  as  to  its  affirma- 
tive matter,  in  response  to  this  allegation  of  the  bill,  and  es- 
tablishes this  fact,  that  on  the  settlement  of  the  accounts 
between  them  up  to  the  7th  of  May,  1857,  there  was  rf?/^^  the 
defendant  $336. 00,  for  which  the  note  was  given.     There- 
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fore  the  plaintiff  fails  to  sustain  the  first  ground  upon  which 
he  sought  relief  against  the  judgment  and  execution. 

But  he  rests  his  case  on  a  second  ground.  He  ''charges 
that  he  has  made  payments  and  transfers  of  paper  and  claims 
to  said  Turk,  i<mce  said  judgment  on  said  delivery  bond,  to 
a  much  larger  amount  than  that  of  the  executions  and  claims 
for  collection,  held  by  said  Turk  against  (him)  your  orator, 
including  said  judgment."  It  is  assumed  that  these  two  de- 
fences are  inconsistent,  and  incompatible.  And  a  reflection 
is  cast  upon  the  complainant  for  relying  upon  two  grounds 
of  defence  in  his  sworn  bill,  so  incompatible.  I  do  not  think 
that  these  two  grounds  of  defence  are  at  all  inconsistent  or 
contradictory  of  each  other.  It  might  be  true  that  the  nego- 
tiable note  was  given  to  raise  money  to  pay  off  claims  against 
complainant  which  were  in  the  hands  of  the  defendant,  and 
no  money  having  been  received  on  it,  because  it  was  not  dis- 
<;ounted,  there  was  a  failure  in  the  consideration,  and  the 
complainant  was  entitled  to  a  return  of  the  note.  And  in 
that  view  there  ought  not  to  have  been  a  judgment  against 
him  on  the  note.  But  I  do  not  say  that  he  would  be  entitled 
to  relief  in  equity  on  that  ground,  against  the  judgment,  if 
the  fact  were  so.  He  ought  to  have  made  his  defence  at 
law.  But  the  fact  as  alleged  might  be  tnie,  and  it  might, 
at  the  same  time,  be  true  that  in  the  dealings  and  transac- 
tions between  him  and  the  defendant  since  the  judgment  on 
the  note,  the  defendant  was  owing  him  a  balance  which  ex- 
ceeded the  amount  of  that  judgment,  which,  according  to 
the  general  and  accustomed  mode  of  their  transactions  and 
dealings,  ought  to  be  applied  to  the  satisfaction  of  said  judg- 
ment. And  this  is  his  second  ground  of  relief  asked  for. 
Both  grounds  of  relief  may  be  true  in  fact,  and  therefore 
there  was  no  ground  of  disparagement  to  the  plaintiff  in  mak- 
ing them  both  in  his  sworn  bill.  If  the  second  allegation 
be  true,  is  it  not  ground  of  relief  in  equity  against  the  judg- 
ment? 
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It  is  against  conscience,  if  you  have  an  execution  against 
me,  and  at  my  request  you  direct  the  sheriff  not  to  press  it 
or  to  hold  it  up  and  he  holds  it  up  for  twelve  years.  And 
in  the  meantime  I  make  large  payments  and  transfers  to  you 
and  you  hold  the  claims  against  me,  but  upon  a  fair  settle- 
ment, would  be  owing  me  more  than  the  amount  of  your 
execution,  which  I  intended  and  had  reason  to  believe  from 
our  previous  course  of  dealings  for  a  series  of  years,  would 
be  applied  to  the  satisfaction  of  your  execution.  I  say  you 
eoald  not  in  good  conscience  under  such  circumstances,  re- 
issue your  execution  against  me  and  my  sureties,  levy  it  on 
the  property  of  my  security,  and  force  the  execution  against 
him  or  me.  In  such  case  I  hold  equity  should  interpose  its 
relief,  and  the  fact  that  your  debt  is  evidenced  by  Kjud^ment^- 
and  my  claim  is  matter  in  pais,  could  not  make  it  less  uncon- 
scientious in  you  to  enforce  the  execution  against  me  or  ray 
surety,  when  you  were  owing  me  the  amount  of  it  or  more, 
and  especially  as  when  the  payments  were  made  by  me,  I 
liad  reason  to  believe  from  the  course  of  dealin<;s  between 
us  for  3'ears  before,  if  you  had  given  no  pledges  to  that 
effect,  that  the  balance  due  me  on  settlement  would  be  applied 
to  the  satisfaction  of  that  judgment.  Such  seems  to  have 
been  the  view  taken  by  the  judge  of  the  circuit  court,  and 
he  ordered,  and  I  think  properly  ordered,  an  account,  and 
the  report  of  the  master  commissioner,  as  corrected  under 
his  direction,  forms  the  basis  of  his  decree,  and  he  allows 
the  complainant  a  credit  on  the  execution  of  $55.10,  as  the 
balance  due  to  him  from  the  defendant,  upon  a  settlement 
of  their  accounts.  But  he  ought  to  have  made  a  further 
correction  in  the  master's  report,  or  to  have  recommitted  it, 
sastaioing  the  plaintiff's  third  exception  to  it  in  part. 

That  exception  is  in  these  words:  "Because,  although 
it  is  conceded,  large  and  important  transactions  occurred 
prior  to  October  1,  1855,  the  master  fixed  that  as  the  day 
for  the  commencing  of  the  accounts.     We  insist  that  this 
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is  without  sufficient  reason,  and  that  the  plaintiff  has  been 
injured  thereby."  If  the  commissioner  went  behind  the 
settlement  of  May  7th,  1857,  when  the  note  in  question  was 
given,  as  alleged  by  defendant  for  the  .sum  then  du<>^  it  is 
very  clear  that  he  ought  to  have  gone  back  further.  He 
ought  to  have  gone  back  to  the  last  settlement,  and  reviewed 
and  restated  all  the  transactions  which  were  embraced  in  the 
settlement  of  May  7th,  1857,  when  the  note  was  given  for 
what  appeared  to  be  due.  It  was  not  proper  that  in  the 
statement  of  the  account  he  should  go  back  behind  the  note 
to  the  1st  of  October,  1855,  and  enter  the  debits  against  the 
plaintiff  down  to  the  7th  of  May,  1857,  the  date  of  the  note, 
and  make  no  entry  on  the  credits.  It  appears  from  the 
»>ettlements  up  to  the  31st  day  of  March,  1855,  and  exhib- 
its in  the  cause,  that  on  the  2nd  day  of  January,  1854,  com- 
plainant sold  to  the  defendant  a  tract  of  land  for  $2,000.00 
with  condition  that  if  defendant  sold  it  for  more  than  that  sum 
])efore  the  Ist  of  September  following,  he  was  to  divide  what 
he  got  over  that  sum  with  complainant,  after  deducting  all 
necessary  interest  and  cost  attending  the  sale.  He  sold  it  for 
one  thousand  dollars  more,  that  is  for  $3,000.00.  Whether 
it  was  sold  before  the  1st  of  September  or  not  does  not  ap- 
pear ;  but  the  deed  of  conveyance  was  not  made  until  the 
23rd  of  January  following.  If  we  were  to  go  behind  the 
settlement  of  May  7th,  1857,  upon  the  statement  of  the  ac- 
count, it  would  have  to  be  determined  whether  the  plaintiff 
was  entitled  to  a  credit  for  a  part  of  the  proceeds  of  that 
sale  if  it  had  not  been  allowed  him.  It  does  not  appear  on 
the  face  of  the  record  whether  the  plaintiff  would,  upon  a 
reopening  of  the  account,  be  entitled  to  such  a  claim  or  not ; 
but  it  does  appear  that  the  defendant  gave  him  his  two  bonds, 
each  for  $500.00,  payable  severally  the  1st  of  September, 
1855  and  1856,  and  a  lien  is  reserved  on  the  land  for  these 
))ayments.  These  bonds  fell  due  subsequent  to  the  date  of 
the  last  settlement  and  one  of  them  subsequent  to  the  first 
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item  on  commissioner's  accomit  of  debts,  prior  to  the  7th 
of  May,  1857.  It  is  true  that  the  defendant  relies  upon  the 
admission  of  the  plaintiff  and  the  endorsements  on  said  bonds, 
to  show  that  they  were  paid.  But  these  endorsements  were 
without  date,  and  when  and  how  they  were  paid  does  not 
app)ear.  They  might  have  been  paid  by  the  very  claims  of 
defendant  which  are  debited  to  the  plaintiff  in  this  account. 
If  this  account  was  opened  prior  to  the  alleged  settlement  by 
defendant  of  May  7th,  1857,  the  defendant  ought  to  have 
been  required  to  have  made  a  statement  and  disclosure  of 
all  the  claims  which  came  into  his  hands,  and  of  all  debits 
against  the  plaintiff,  and  of  all  payments  or  transfers  made 
by  the  defendant  subsequent  to  the  settlement  of  31st  of 
March,  1855,  especially  in  view  of  the  mode  in  which  they 
conducted  their  transactions  as  shown  by  the  settlements  of 
August  1st,  1854,  and  of  March  31st,  1855,  and  of  the  fact 
of  the  loss  and  destruction  of  many  of  the  complainant's 
papers,  receipts,  and  vouchers,  without  fault  on  his  part, 
which  deprived  him  of  the  means  of  stating  the  account. 

But  I  do  not  think  there  is  anything  in  this  record  which 
could  justify  the  court  in  going  behind  the  settlement  of 
May  7th,  1857,  in  pursuance  of  which  the  note  upon  which 
judgment  was  rendered  was  given.  It  was  not  competent 
for  the  defendant  to  go  behind  it,  because  he  affirms  in  the 
answer  that  the  note  was  given  for  the  sum  then  due  him 
u|K)n  settlement  of  account.  Nor  was  it  competent  for  the 
plaintiff  because  he  has  not  made  out  a  case  which  would 
allow  him  to  go  behind  the  note. 

The  eiTor  then  of  the  commissioner  was  in  fixing  the  1st 
of  October,  1855,  for  commencing  the  account,  in  going 
back  at  all  behind  the  date  of  the  note.  What  evidence  is 
there  in  this  record  that  the  items  debited  by  the  commis- 
•ioner  to  the  plaintiff  prior  to  the  date  of  the  note,  amount- 
ing to  ^332.53^  principal,  and  $284.95  interest,  were  not 
taken  into  the  account  and    debited    to  the  plaintiff  in  the 
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settlement  of  May  7th,  1857,  in  order  to  ascertain  what  was 
then  dii^  ?  The  presumption  is  that  they  were,  and  there  is 
nothing  in  the  record  to  repel  that  presumption.  And  a8 
the  defendant  aflBrms  that  the  note  on  which  he  obtained 
judgment  was  for  the  amount  which  was  due  him  on  settle- 
ment of  accounts  to  that  date,  he  is  estopped  to  go  behind 
it  and  debit  the  plaintilff  with  items  which  had  accrued  prior 
thereto.  To  debit  the  plaintiff  with  them  now  is  to  require 
him  to  pay  them  twice.  At  least  such  is  the  conclusion 
from  the  presumption  of  law,  that  they  were  embraced  in 
the  settlement,  which  showed  the  amount  then  due,  for 
which  the  note  was  given.  If  those  items  were  stricken 
from  the  account  there  would  be  a  balance  due  the  plaintiff 
upon  the  transactions  between  the  parties  subsequent  to  the 
judgment,  which  would,  I  think,  exceed  the  amount  of  the 
defendant's  execution.  See  commissioner's  report  and 
account,  page  29.  If  the  circuit  court  had  caused  this  error 
to  be  corrected  and  these  anterior  items  stricken  from  the 
account,  the  result  would  have  been  a  perpetuation  of  the 
injunction  for  the  whole  amount  of  the  execution,  if  I  am 
right  in  the  opinion  that  it  would  show  a  balance  due  the 
plaintitf,  exceeding  the  amount  of  the  execution.  This  might 
have  been  done,  or  the  court  might  have  sustained  the  plain- 
tiff's third  exception  and  sent  the  case  back  to  the  commis- 
jsioner,  that  exception  pointing  to  the  time  fixed  by  the 
commissioner  for  commencing  the  account,  as  erroneous. 
And  whilst  I  think  the  second  exception  ought  also  to  have 
been  sustained,  and  the  commissioner  been  directed  to  enquire 
and  report  what  other  executions  or  claims  A.  S.  Turk  held 
against  the  plaintiff,  and  according  to  the  course  which 
the  defendant  and  the  plaintiff  had  conducted  their  transac- 
tions and  settled  their  previous  accounts,  the  plaintiff  ought 
to  have  been  also  credited  by  the  money  paid  by  King  on 
his  orders  to  his  deputy  and  brother  A.  S.  Turk  of  three  or 
four  hundred  dollars  and  to  have  been  debited  with  the  claims 
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which  A.  S.  Turk  held  against  him.     That  item  is  not  allowed 
as  a  credit  to  Wallace  in  the  account  of  the  commissioner, 
lam  not  satisfied  from  the  case  made  by  the  recor 
was  anything  due  the  appellee  upon  the  judgm 
issued  his  second  execution.     I  am  apprehensivi 
tice  will  be  done  the  appellant,  in  the  present  a 
case,  to  allow  the  appellee  to  enforce  his  exec 
am  clearly  of  opinion  that  it  was  error  in  the  c 
to  go  behind  the  date  of  the  note  upon  which  tl 
was  obtained,  according  to  the  affirmation  of 
himself,  to  enter  debits  against  the  appellant, 
appellant  is  entitled  to  the  credits  which  he  all< 
least,  and  also  for  the  $100.00  and  interest  wh 
lowed  but  which  was  disallowed  by  the  court.     1  am  there- 
fore of  opinion  that  the  decree  should    be    reversed    and 
injunction  perpetuated  or  the  cause  sent  back  to  the  com- 
missioner to  restate  and  settle  the  account   upon  the  prin- 
ciples herein  declared,  and  to  that  end  reverse  and  remand 
the  cause. 


Digitized  by  VjOOQ IC 


94  Rice  v.  Zirkle.  [Vol.  1 


Rice 
Zirkle. 

(Supreme  CouH  of  Appeals  of  Virginiay  Oct.  12,  iSjs-) 

Contract  for  Sale  of  Land — Tinne  Not  Essence.* 

In  a  contract  for  the  sale  of  land  free  of  encumbrance,  time  is 
not  usuall3'  of  the  essence  of  the  contract,  and  specific  perform- 
ance may  be  had  at  the  hands  of  the  seller  when  it  appears  that  he 
is  able  to  free  the  land  from  such  encumbrances. 

This  was  an  appeal  from  a  decree  of  the  circuit  court  of 
Shenandoah  county,  refusing  to  decree  specific  performance 
of  a  certain  tract  of  land  sold  by  Charles  E.  Rice,  appellant, 
to  John  H.  Zirkle,  appellee. 

//.  C.  AIleTi,  for  appellee. 

M.   Walto7ij  for  appellant. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  the  opinion  that  time  was  not  of  the  es- 
sence of  the  contract  between  the  appellant  and  the  appellee 
for  the  sale  and  purchase  of  the  tract  of  land  in  question, 
and  that  it  being  stipulated  in  the  written  contract  under 
seal  between  the  parties  that  the  land  should  *'be  freed  from 
all  incumbrances  by  the  said  E.  C.  Rice  at  his  own  proper 
costs"  the  purchaser  was  not  bound  to  part  with  his  pur- 

*See   foot-note   to   Goddin    v.    Vaughn,    14  Gratt.  102  (Va.  Rep. 
Anno.);  Griffin  v.  Cunningham,  19  Gratt.  571  (Va.  Rep.  Anno.). 
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chase  money  until  that  was  done,  but  on  the  other  hand  the 
seller  ought  to  have  been  allowed  a  reasonable  time  at  his 
own  costs  to  have  removed  the  incumbrances  from  the  land. 
It  appears  from  the  evidence  in  the  record  that  he  had 
promptly  removed  the  specific  incumbrances  and  a  part  of 
the  general  judgment  liens,  and  it  seems  that  he  is  the  owner 
of  valuable  real  estate  besides  the  land  sold  to  the  appel- 
lee which  together  with  his  personal  estate  is  ample  to  sat- 
isf  j^  what  remains  unsatisfied  of  the  judgment  liens.  And 
that  he  had  not  only  the  means  but  was  making  bona  fide 
efforts  to  remove  all  incumbrances  from  the  land  in  question, 
and  ought  to  have  been  allowed  a  reasonable  time  to  remove 
them.  And  an  enquiry  ought  to  have  been  directed  at  the 
plaintiff's  costs  to  ascertain  what  amount  of  incumbrance, 
if  any,  remained  upon  the  land.  The  court  is  of  opinion 
that  it  was  premature  to  dismiss  the  plaintiff's  bill,  and  that 
the  decree  be  reversed,  and  the  cause  remanded  for  further 
proceedings  to  be  had  therein  in  conformity  with  the  princi- 
ples herein  declared  and  that  the  appellant  recover  of  the 
appellee  his  costs  in  prosecuting  his  appeal  here. 

(Endorsement  on  Back  of  Opinion.) 
*'This  opinion  was  not  concurred  in  by  the  court.     The 
court  being  equally  divided  and  the  decree  below  therefore 
affirmed.'' 
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Brumback 


^'. 


Keyser. 

{Supreme  Court  of  Appeals  of  Virginia,  Sept,  2g,  1876.) 

Decrees  Interlocutory — Unimportant  Errors. 

Where  the  errors  in  an  interlocutory  decree  are  unimportant  and 
were  committed  by  oversight,  it  is  unnecessary  to  reverse  such  decree 
on  account  of  such  errors,  but  it  may  be  affirmed,  with  liberty  to  the 
court  below,  on  the  motion  of  any  party  or  person  reported  to  be  a  lien 
creditor,  to  correct  any  error  in  the  decree,  in  whole  or  in  part  and 
to  recommit  the  report  to  a  commissioner. 

Equity  Practice— Suit  to  Subject  Land  to  Payment  of  Judgment- 
Parties. 
In  a  suit  to  subject  land  to  the  lien  of  a  judgment,  it  is  not 
necessary  to  make  any  of  the  other  lien  creditors  besides  the  plain- 
tiffs formal  parties,  as  they  are  in  effect  made  parties,  by  the 
opportunity  given  them  of  proving  their  claims  before  the  com- 
missioner, whose  account  was  taken  upon  due  notice  given  in  the 
usual  wa3' ;  especially  when  such  other  lien  creditors  seem  to  have 
availed    themselves   fully    of   the  opportunity. 

Same — Same— Petition  of  Lien  Creditor — Right  to  File. 

In  a  suit  to  subject  land  to  the  lien  of  a  judgment,  if  any  of  the 

lien   creditors   have   been   omitted    in    the  original  suit,  when  the 

cause   is   remanded   they  may  still  have  an  opportunity  of  coming 

in    hv   netition   and   present   their  claims  and  have  a  report  made 

:m. 

il  from  circuit  court  of  Page  county. 

n,  A.  S.  Modesitt  assigned  to  H.  M.  Keyser  and 
judgment  against  William  H.  Brumback,  for  the  sum 
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of  $650.00.  In  1872,  execution  on  said  judgment  was  is- 
sued and  returned,  '^No  property  found."  In  the  same  year 
complainants  filed  their  bill  in  the  circuit  court  of  Page  county 
to  subject  the  land  of  said  Brumback  to  the  payment  of  said 
judgment,  making  W.  H.  Brumback  party  to  the  suit  and 
praying  that  the  cause  maybe  referred  to  a  commissioner  to 
take  and  state  the  necessary  accounts.  There  was  a  supple- 
mental bill  filed  making  Abraham  Hite,  John  Brumback, 
administrator,  Mary  Brumback,  deceased,  JohnLionberger, 
Mann  Spiller  and  Isaac  Long,  lien  creditors  of  W.  H.  Brum- 
back, parties  to  the  suit  and  asking  a  discovery  as  to  whether 
their  judgment  had  been  paid  and  how  far. 

Upon  the  report  of  the  commissioner  the  court  decreed 
that  the  land  should  be  sold  if  the  liens  were  not  paid  within 
sixty  days.  From  which  decree,  W.  H.  Brumback  appealed, 
alleging  as  error  the  failure  to  make  Geo.  L.  Hito,  D.  C. 
Brubaker,  Greo.  M.  D.  Brumback  and  the  heirs  and  admin- 
istrator of  Jos.  Huffman,  parties  to  the  suit,  the  said  Hite  and 
Brubaker  being  judgment  creditors  of  said  heirs  and  W.  H. 
Brumback  appellant. 

J.  G.  Nevyman^  for  appellant. 

Walton  <3&  Smootj  for  appellees. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  there  are  no  errors  in  the 
decree  complained  of  except  such  as  are  comparatively  unim- 
portant and  were  committed  by  mere  oversight,  being  palpa- 
ble and  indeed  admitted  by  the  counsel  for  the  appellees  in  his 
brief  in  this  case.  And  as  the  decree  is  merely  interlocutory, 
they  might,  and  no  doubt  would  have  corrected  it  on  motion, 
and  by  recommitting  the  report  if  necessary  for  that  purpose 
without  incurring  the  expense  and  delay  of  an  appeal  to  this 
1  Va  Dec— 7 
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court. ,  The  court  is  further  of  the  opinion  that  it  is  unnec- 
essary to  reverse  the  decree  on  account  of  any  such  errors  ;  but 
the  same  may  be  affirmed,  with  liberty  to  the  court  below,  on 
the  motion  of  any  party,  or  any  person  who  is  reported  to 
be  a  lien  creditor  of  the  appellant,  to  correct  any  error  which 
may  exist  in  the  decree,  and  to  recommit  the  report,  in  whole 
or  in  part,  to  the  commissioner  for  that  purpose  if  necessary, 
and  subject  to  the  correction  in  that  way  of  any  such  error. 
There  is  no  necessity  for  making  any  of  the  other  lien  cred- 
itors besides  the  plaintiffs  formal  parties  to  the  suit,  as  they 
are  in  effect  made  parties,  by  the  opportunity  which  has  been 
afforded  them  of  exhibiting  and  proving  their  claims  before 
the  commissioner,  whose  account  was  taken  upon  due  notice 
given  in  the  usual  way.  Those  other  lien  creditors  seem  fully 
to  have  availed  themselves  of  that  opportunity,  as  an  account 
seems  to  have  been  taken  by  the  commissioner  of  the  claims 
of  all  of  them.  And  if  any  of  them  have  been  omitted,  they 
will  still  have  an  opportunity  of  coming  in  by  petition  and 
presenting  their  claims  and  having  a  report  made  upon  them. 
It  would  no  doubt  have  been  more  regular  to  have  made 
Goorge  M.  D.  Brumback  a  formal  party  to  the  suit ;  but  he 
does  not  complain,  no  doubt  because  he  knows  that  his  rights 
will  be  protected  by  the  court  below.  But  still  if  it  be  de- 
sirable, or  be  deemed  proper,  he  can  yet  be  made  a  party, 
either  on  his  motion  or  that  of  the  plaintiff.  It  is  the  policy 
of  our  law  to  have  errors  corrected  by  the  court  which  com- 
mitted them  when  that  can  be  conveniently  done,  and  thus  to 
avoid  the  expense  anddelay  of  a  resort  to  an  appellate  tribunal 
for  relief. 

Therefore  it  is  decreed  and  ordered  that  the  said  decree 
appealed  from  be  affirmed  with  liberty  and  subject  as 
aforesaid,  and  that  the  appellant  pay  to  the  appellees,  H.  M. 
Keyser,  Margaret  Alger  and  Milton  Taylor,  executor  of 
Cliristopher  Keyser,   deceased,  as   the  parties    substantially 
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prevailing,  thirty  dollars  damages  and  their  costs  b; 
about  their  defence  in  this  behalf  expended.  And  it 
ther  decreed  and  ordered  that  this  cause  be  remanded 
court  below,  to  be  further  proceeded  in  to  a  final  deci 
conformity  with  the  foregoing  opinion  and  decree, 
is  ordered  to  be  certified  to  the  circuit  court  of 
county. 
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solenburger 
Duval. 

(Supreme  Court  of  Appeals  of  Virginia ^  Sept,  28 ^  1876.) 

Contract  for  Sale  of  Land — Deed  of  Bargain  and  Sale — Deed  of  Trust 
for  Purchase  Money — Case  at  Bar. 

On  the  8th  day  of  May,  1868,  Chas.  H.  Duval  entered  into  a 
contract  under  seal  for  the  sale  of  a  tract  of  land  to  N.  W.  Solen- 
burger  and  one  Daniel  Herr  jointly  for  the  price  of  $15.00  an  acre, 
the  whole  purchase  price  amounting-  to  $2,519.43.  In  the  contract, 
among  other  things,  the  parties  agreed  that  the  said  Duval  would 
execute  and  deliver  to  said  Solenburger  and  Herr  a  deed  with 
covenants  of  general  warranty  of  title  clear  of  all  incumbrances, 
by  and  on  the  15th  day  of  March,  1869;  and  then  when  said  deed 
was  executed,  Solenburger  and  Herr  bound  themselves  to  pay  down 
in  cash  one-third  of  the  purchase  money,  and  execute  bond  to  pay 
in  two  years  thereafter  the  balance  of  the  purchase  money. 
On  the  16th  of  April,  1869,  Solenburger,  the  appellant,  believing 
that  a  satisfactory  deed  of  conveyance  had  been  made  to  him  and 
Herr  paid  the  one-third  of  the  purchase  price  and  agreed  that  a 
deed  of  trust  for  the  balance  should  be  executed  making  L<.  F. 
Moore  trustee,  who  retained  these  deeds  in  his  hands  and  never 
recorded  them.  In  1872,  the  land  was  sold  under  the  trust  deed 
without  taking  any  account  of  the  debt  secured  by  the  deed  of 
trust,  and  Duval  became  the  purchaser  at  a  very  much  more  re- 
duced price  than  the  price  paid  for  the  land  on  the  first  sale.  Be- 
fore a  deed  was  made  to  the  said  Duval,  Solenburger  applied  for 
an  injunction  to  prevent  a  deed  being  made  to  Duval  which  was 
granted,  but  subsequently  dissolved :    held : 

Same— Same — Same — Recordation. 

1.  That   the   deeds    of   bargain   and   sale  and  of  trust    ought  to 
have  been  duly  recorded. 

Same — Sale  under  Trust  Deed — Injunction. 

2.  That   the  injunction   ought   to   be   perpetuated   and   the  sale 
which  has  been  made  set  aside  and  an  account  taken  to  ocertain 
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the  amount  of  the  balance  on  the  debts  secured  by  the  deed  of 
trust,  and  unless  paid  when  so  ascertained,  or  in  a  reasonable 
time  thereafter,  the  land  conveyed  by  the  deed  of  trust  ought  to 
be  sold  under  a  decree  of  the  court  for  cash  after  due  public 
notice,  of  the  time,  place  and  terms  of  sale,  and  t 
of  the  said  sale  applied  to  the  payment  of  the  exper 
and  the  balance  paid  to  the  persons  entitled  thereto. 

This  was  an  appeal  from  the  circuit  court  of 
county  for  the  dissolution  of  an  injunction  restn 
isale  of  land  under  a  trust  deed  given  by  Solenbi 
appellant,    for   the  purchase   price  of   land    bou 
Duval,  the  appellee. 

Rielutrd  Parker^  for  appellant. 

Barton  <J&  Boyd^  for  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the  court. 

This  court  is  of  opinion  that  the  deeds  of  bargain  and  sale 
and  of  trust  in  the  proceedings  mentioned  ought  to  have 
been  duly  recorded,  and  the  balance  due  on  account  of  the 
debt  secured  by  the  said  deed  of  trust  ought  to  have  been 
ascertained  by  a  proper  settlement  for  that  purpose  before 
any  sale  was  made  by  the  trustee  under  the  said  deed  of  trust ; 
and  instead  of  the  injunction  heretofore  awarded  in  this  cause 
being  dissolved,  it  ought  to  be  perpetuated,  and  the  sale 
which  has  been  made  as  aforesaid  beset  aside,  and  an  account 
!>e  taken  by  a  commissioner  of  the  court  below  to  ascertain 
the  amount  of  said  balance  ;  and  unless  it  be  paid  when  so 
ascertained,  or  in  a  reasonable  time  thereafter  to  be  pre- 
scribed by  the  said  court,  the  land  conveyed  by  the  said 
deed  of  trust  ought  to  be  sold  under  the  decree  and  supervi- 
sion of  the  said  court  for  cash,  after  due  public  notice,  of 
the  time,  place  and  terms  of  sale,  and  the  proceeds  of  said 
sale  ought  to  be  applied  to  the  payment  of  expenses  thereof 
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and  of  the  execution  of  the  said  trust  and  the  costs  of  this  suit 
on  both  sides  in  the  court  below ;  and  then  of  the  balance  of 
principal  and  interest  due  on  account  of  the  said  debt ;  and 
the  surplus,  if  any,  of  said  proceeds  of  sale,  ought  to  be 
paid  to  the  person  or  persons  entitled  thereto. 

The  court  is  therefore  of  opinion  that  the  said  decree  ap- 
pealed from  is  erroneous ;  and  it  is  decreed  and  ordered  that 
the  same  be  reversed  and  annulled  and  that  the  appellee, 
Chas.  H.  Duval,  pay  to  thfe  appellant  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal  aforesaid  here. 
And  it  is  further  decreed  and  ordered  that  this  cause  be 
recommitted  to  the  court  below  for  further  proceedings  to 
be  had  therein  to  a  final  decree,  in  conformity  with  the 
foregoing  opinion  and  decree.  Which  is  ordered  to  be  certi- 
fied to  the  said  circuit  court  of  the  county  of  Frederick. 
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Barley 

V. 

Barley. 
{Supreme  Court  of  Appeals  of  Virginia,  Oct.  ii,  1877,) 

Landlord  and  Tenant— Evidence  to  Prove   True  Owner  Admissible. 
In  an  action  on  a  bond  given   for  the   lease  of  certain  premises, 
eridence  to  prove   who  is  in    fact   the   true   owner  of  the  land  is 
admissible. 

Appeal  from  circuit  court  of  Kockingham  county. 

Tliis  was  an  action  of  debt  on  bond  for  rent  by  Jacob 
Barley,  appellant,  against  Samuel  Barley,  appellee. 

On  2nd  day  of  November,  1870,  Jacob  Barley,  the  father 
of  Wm.  Barley,  and  Samuel  Barley,  sold  his  farm  to  Wm. 
Barley,  who  immediately  advertised  the  same  for  rent,  and 
on  the  25th  day  of  November,  1870,  Samuel  Barley  became  the 
lessee  at  a  public  renting,  at  $530.00  a  year  for  three  years, 
with  certain  reservations  in  the  lease  in  favor  of  the  said 
Jacob  Barley.  For  which  rent  Samuel  Barley  was  to  give 
three  bonds  for  $530. 00  each  with  good  security.  He  accord- 
ingly executed  the  bonds  with  security,  which  security  was 
objected  to  by  Wm.  Barley.  Samuel  Barley  accordingly 
executed  other  bonds,  after  Wm.  Barley  had  returned  to 
his  home  in  Alexandria,  payable  to  his  father,  Jacob  Barley, 
which  bonds  were  assigned  to  Wm.  Barley  later.  In  an 
action  by  Jacob  Barley,  for  the  use  of  A.  M.  Long,  who 
was  Wm.  Barley's  assignee,  against  Samuel  Barley  for  the 
rent  the  latter  filed  certain  pleas  of  set-off  alleging  eviction 
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by  Jacob  Barley  whom  he  claimed  was  his  lessor.  The  evi- 
dence, oflfered  to  prove  that  ^m.  Barley,  instead  of  Jacob 
Barley,  was  the  owner  of  the  land  and  the  lessor  of  Samuel 
Barley,  was  excluded  by  the  lower  court. 

G.'  W.  Berlin^  for  appellant. 

O^Ferrall  <&  Patterson,  for  appellee. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  the  circuit  court  erred  in  ex- 
cluding from  the  jury  the  evidence  oflfered  by  the  plaintiflf 
tending  to  show  that  Wm.  H.  Barley  and  not  Jacob  Barley 
was  the  owner  of  the  land,  for  the  rent  of  which  the  bond 
sued  on  was  executed,  and  that  the  said  Wm.  H.  Barley 
was  in  fact  the  lessor  of  the  obligor  Samuel  Barley.  Un- 
der the  defense  of  eviction  set  up  by  the  defendant,  the  evi- 
dence oflfered  was  proper  evidence  to  go  to  the  jury.  If  it  be 
true,  as  was  oflfered  to  be  proved  by  the  plaintiflf,  that  Wm. 
H.  Barley  and  not  Jacob  Barley  was  the  owner  of  the  land 
at  the  time  of  the  conti*act  of  lease,  and  that  said  contract 
of  lease  was  in  fact  made  by  Samuel  Barley  with  Wm.  H. 
Barley,  and  that  the  bonds  for  the  yearly  rent  were  at  first 
executed  and  delivered  to  Wm.  H.  Barley  and  were  not  ac- 
cepted by  him  only  because  he  objected  to  the  sufliciency 
of  the  security,  and  that  afterwards  the  bonds  were  delivered 
in  the  absence  of  Wm.  H.  Barley  to  Jacob  Barley  and  as- 
signed by  him  to  Wm.  H.  Barley — if  all  these  facts  had  been 
proved,  then  it  would  be  a  manifest  and  palpable  fraud  upon 
the  rights  of  Wm.  H.  Barley  to  permit  Samuel  Barley  to 
treat  Jacob  Barley  as  his  landlord  when  in  fact  he  was  the 
lessee  of  Wm.  H.  Barley  and  to  prevent  him  from  relying  upon 
proof  of  acts  on  the  part  of  Jacob  Barley  as  acts  constituting 
eviction,  with  which  Wm.  H.  Barley  is  in  no  view  connected 
and  for  which  he  is  in  no  way  responsible. 
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The  court  is  therefore  of  opinion  with( 
any  other  question  in  the  case,  and  it  is  th 
and  decreed  that  for  this  error  of  the  sai(] 
excluding  the  evidence  offered  by  the  pi 
prove  the  aforesaid  facts,  that  the  judgment 
court  be  reversed  and  annulled,  that  the  ve 
and  a  new  trial  awarded,  and  that  upon  su 
same  or  similar  evidence,  if  offered  by  tl 
be  permitted  to  go  to  the  jury.  And  it  is 
and  ordered  that  the  plaintiff  in  error  rec 
defendant  in  error,  Samuel  Barley,  his  costs 
in  the  prosecution  of  his  writ  of  error  and 
All  of  which  is  ordered  to  be  certified  to 
court  of  Rockingham  county. 
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GiBBENS 

l\ 
RiTTER. 

{Supreme  Court  of  Appeals  of  Virginiay  Sept,  ig^  1878.) 

Bond  for    Purchase  Price  of  Land — Assignnnent — Priority  of  Pay- 
nnent.* 

Bonds,  for  the  payment  of  purchase  price  of  land  secured  by  a 
deed  of  trust,  which  are  assigned  at  different  times,  must  be  sat- 
isfied out  of  the  proceeds  of  the  land  in  the  order  of  their  assign- 
ment. 

Same — Payable  to  Comnnissioner — Right  to  Assign. 

A  commissioner  to  sell  lands,  under  a  decree  of  a  court  of  chan- 
cery, to  whom  the  bonds  of  the  purchaser  are  payable,  may  assign 
the  same  to  third  persons  and  thus  control  and  extend  the  liens 
upon  the  property,  where  the  parties  interested  have  been  fully 
satisfied  and  make  no  objection  to  the  assignment.  The  commis- 
sioner, being  the  obligee  in  the  bond,  is  clothed  with  the  legal 
title  and  control. 

Same — Assignment — Caveat  Emptor. 

The  doctrine  of  caveat  emptor  applies  as  well  to  the  purchaser 
of  a  bond  as  to  any  other  property ;  when  he  takes  the  assignment 
of  the  bond  and  the  deed  as  security  for  its  payment,  he  is  affected 
with  notice  of  every  bond  mentioned  in  the  deed. 

Appeal  from  circuit  court  of  Frederick  county. 
The  facts  are  fully  stated  in  the  opinion. 

This  is  a  controversy  between  two  assignors  of   two   dif- 

♦See  foot-notes  to  McClintic  v.  Wise,  25  Gratt.  448  (Va.  Rep. 
Anno.),  and  Gordon  v,  Pitzhugh,  27  Gratt.  835  (Va.  Rep.  Anno.). 
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ferent  bonds.    The  lower  court  decreed  in  favor  of  the  first 
assignee  in  point  of  time.     Decree  affirmed. 

B,  Parker,  for  appellant. 

Holmes  Conrad,  for  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

Under  a  decree  of  the  circuit  court  of  Frederick  county 
in  the  case  of  McKown's  heirs  v.  McKown's  heirs,  a  sale 
of  certain  lands  was  made  by  Z.  Silver,  a  commissioner 
appointed  for  that  purpose.  Three  bonds  were  executed  by 
the  purchaser  for  $1,110.15  each,  payable  the  14th  of  Jan- 
uary, 1868,  the  14:thof  January,  1869,  and  the  14th  of  Jan- 
uary, 1870.  A  deed  of  conveyance  was  executed  to  the  pur- 
chaser and  a  deed  of  trust  given  to  the  commissioner  by 
the  latter  upon  the  land  to  secure  the  payment  of  the  pttr- 
chase  money.  The  third  and  last  bond  was  by  the  decree 
of  the  court  and  with  the  consent  of  the  parties  set  apart 
for  the  benefit  of  the  widow  of  Warner  McKown  in  lieu 
of  dower  in  the  land  sold.  There  is  no  controversy  touch- 
ing this  bond  and  we  need  not  concern  ourselves  about  it. 
It  is  with  the  first  and  second  bonds  we  have  to  deal.  That 
falling  due  on  the  14th  of  January,  1868,  was  assigned  by 
the  commissioner  the  day  after  its  maturity,  together  with 
the  deed  of  trust,  to  F.  S.  S.  McKown,  who  paid  the  com- 
missioner full  value  for  the  same,  and  the  money  was  prop- 
erly distributed  among  those  entitled  to  it  under  the  decree 
of  the  court.  There  is  no  doubt  but  that  McKown  ad- 
vanced the  money  for  the  benefit  of  the  purchaser  and  the 
accommodation  of  the  beneficiaries  of  the  fund.  On  the 
19th  of  January,  1872,  McKown,  for  value  received, 
assigned  the  bond  to  Clevenger,  the  present  holder. 

The  second  bond,  falling  due  the  14th  of  January,  1869, 
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was  on  that  day  assigned  by  the  commissioner  to  the  appel- 
lant Gibbens  and  the  money  properly  accounted  for  by  the 
commissioner  to  the  parties.  The  controversy  here  is  be- 
tween these  assignees  of  the  first  and  second  bonds.  It  is  a 
question  of  priority  of  payment  out  of  the  proceeds  of  the 
land  embraced  in  the  deed  of  trust.  The  case  would  seem 
to  be  governed  by  that  of  McClLntic  v.  Wise,  25  Gratt. 
448,  and  Gordon  v.  Fitzhugh,  27  Gratt.  835.  Accord- 
ing to  these  cases  the  appellee  would  be  clearly  entitled  to 
the  priority  he  claims  under  the  first  assignment  as  he  is  the 
holder  of  the  bond  first  falling  due.  It  is  insisted,  however, 
that  the  present  case  invokes  other  principles  not  arising 
or  decided  in  the  cases  just  cited.  And  first  it  is  claimed  that 
a  mere  commissioner  to  sell  lands  under  a  decree  of  a  court 
of  chancery  is  not  authorized  without  the  sanction  of  the 
court  to  make  an  assignment  of  the  purchaser's  bonds  to 
third  persons  and  thas  control  and  extend  the  liens  upon 
the  property.  His  duty  is  expressly  to  collect  the  purchase 
money  and  pay  it  out  as  directed  by  the  court.  As  between 
the  commissioner  and  the  parties  interested  this  maybe  so. 
He  can  of  course  make  no  transfer  or  assignment  prejudi- 
cial to  their  interests.  The  assignee  having  notice  of  all 
the  proceedings,  would,  of  course,  take  subject  to  their 
claims.  In  this  case,  however,  the  parties  interested  have 
been  fully  paid  all  that  is  due  them.  They  are  making  no 
complaint  and  they  have  at  no  time  made  any  objection  to  the 
act  of  the  commissioner  in  making  the  assignments.  If  they 
do  not  object  it  is  not  perceived  how  any  other  person  can. 
If  they  are  satisfied  there  is  no  good  reason  why  the  com- 
missioner may  not  assign  the  bond  to  a  third  person  with 
all  the  liens  given  for  its  payment.  Such  an  arrangement 
is  often  advantageous  to  all  concerned — to  the  purchaser  who 
thus  obtains  an  extension  of  time,  and  to  the '  beneficiaries 
in  the  prompt  payment  of  their  money.     The  commissioner, 
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being  the  obligee  in  the  bond,  is  clothed  with  the  legal  title 
and  control  of  the  bond. 

In  Clarksons  v.  Doddridge,  l4  Gratt.  p.  42,  notwith- 
standing the  commissioners  had  been  removed  from  office 
and  others  appointed  in  their  places,  an  action  at  law  upon 
the  bond  was  instituted  in  their  names.  This  court  held 
that  the  legal  intent  was  vested  in  the  commissioners  to 
whom  the  bond  was  executed  ;  that  the  substitution  of  the 
new  commissioners  did  not  transfer  or  effect  that  intent,  and 
the  action  was  properly  brought  in  the  names  of  the  obligees. 

And  in  Moss  v.  Moorman,  24  Gratt.  97,  an  assignment 
of  a  bond  by  a  commissioner  to  a  third  person  was  upheld 
by  this  court  as  valid  and  effectual  to  transfer  the  bond  as  a 
subsisting  security  against  the  obligor  himself.  If  valid 
against  him  it  must  be  equally  so  against  three  persons  un- 
less there  is  some  equity  supervening  to  prevent  it. 

The  appellant  himself  claimed  under  an  assignment  made 
by  the  same  commissioner  in  1869,  and  he  was  content  with 
that  assignment  untilJanuary,  1875,  when  it  occurred  to  him 
for  the  first  time  to  abandon  the  assignment,  to  claim  for 
money  paid,  and  to  take  a  deed  of  trust  upon  the  same  land. 
If  he  repudiates  the  assignment,  he  must,  of  course,  stand 
in  the  shoes  of  the  debtor,  and  as  such  he  is  directly  within 
the  influence  of  the  case  of  Moss  v.    Moorman. 

It  is  said,  however,  that  the  appellant,  at  the  time  he  took 
the  assignment  of  the  second  bond  had  the  right  to  suppose 
that  the  first  had  been  satisfied.  Every  assignee  of  a  secured 
or  posterior  bond  might  with  equal  propriety  contend  for 
the  same  presumption.  No  such  inference  can  fairly  be 
drawn.  It  often  occurs  that  the  holder  of  several  bonds 
falling  due  at  different  dates  transfers  them  to  different  per- 
sons, and  such  assignments  have  been  recognized  by  this 
court  as  valid  according  to  their  priorities  without  regard  to 
any  question  of  notice.     The  doctrine  of  caveat  emptor  ap- 
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plies  as  well  to  the  purchaser  of  a  bond  as  to  any  other  prop- 
erty. When  he  takes  the  assignment  of  the  bond  and  the 
deed  given  as  security  for  its  payment,  he  is  of  course  affected 
with  notice  of  every  bond  mentioned  in  the  deed.  He  has 
no  right  to  rest  upon  any  mere  presumption  that  such  bonds 
have  been  paid;  he  must  enquire  and  inform  himself.  This 
failure  to  do  so  cannot  affect  the  rights  of  others  having  equal 
equity  if  not  superior  equity  to  himself. 

With  respect  to  the  question  that  the  heirs  of  McKown 
are  not  parties,  it  is  for  the  first  time  made  in  this  court. 
Under  such  circumstances  the  objection  is  not  viewed  with 
favor  by  the  court,  and  will  not  be  entertained  unless  essen- 
tial to  a  just  decree  upon  the  merits. 

The  two  bonds  already  alluded  to  are  the  only  subjects 
of  controversy  in  this  case.  In  these  the  heirs  of  McKown 
have  no  sort  of  interest  as  they  have  already  received  the 
amount  of  the  same. 

It  is  very  true  that  the  circuit  court  by  its  decree  of  31st 
March,  1876,  directed  the  third  bond,  after  the  death  of  the 
widow,  to  be  delivered  to  the  appellant,  but  that  portion  of 
the  decree  was  set  aside  at  the  June  term,  1876,  and  the 
disposition  of  that  bond  reserved  for  future  adjudication. 
Before  that  question  is  settled  the  heirs  of  McKown  can  be 
made  parties,  if  it  be  necessary,  for  the  protection  of  their 
rights. 

Upon  the  whole  the  decree  of  the  31st  of  March,  1876, 
subject  to  the  modification  contained  in  the  subsequent  de- 
cree of  June  term,  1876,  is  affirmed. 
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Conrad 

V. 

Johnston. 

(Supreme  Court  of  Appeals  of  Virginia^  Sept,  26  ^  1878.) 

Attorney  and  Client— Covenant  for  Fee  Out  of  Proceeds  of  Suit— 
Case  at  Bar. 

A  covenant  was  entered  into  l)etween  an  attorney  and  his  client 
whereby  the  client  agrees  to  pay  the  attorney  a  certain  sum,  in 
consideration  for  his  services  in  a  suit  in  chancery,  to  be  paid  out 
of  the  moneys  which  may  be  recovered  in  said  suit,  but  if  no 
recovery  is  had  in  the  same,  then  no  further  fee  for  such  services 
is  to  be  charged :  held : 

Same — Same — Contingent. 

1.  That  such  covenant  is  not  absolute,  but  contingent  on  a  re- 
covery in  the  chancery  suit,  and  that  the  said  sum  of  money  is 
payable  out  of  said  recovery,  if  such  recovery  be  had. 

Same — Same — Operated  as  an  Assignment. 

2,  That  the  said  covenant  operated  as  an  assignment  in  equity 
to  the  attorney  of  any  moneys  which  might  be  recovered  by 
the  plaintiffs  in  the  said  suit,  to  an  amount  not  exceeding  the 
specified  sum,  and  if  any  moneys  were  so  recovered  in  the 
said  suit  and  appropriated  by  the  plaintiff  to  his  own  use  such 
appropriation  entitled  the  attorney  to  an  attachment  against 
the  estate  and  efiects  of  the  plaintiffs  in  this  state  (he  being 
a  nonresident),  and  to  subject  the  same  to  the  payment  of  the 
sam  to  which  the  attorney  was  entitled  out  of  said  recovery. 

Appeal  from  decree  of  the  circuit  court  of  Clarke 
county  in  which  the  appellant  Conrad  was  plaintiflf,  and 
appellee  Johnston  was  defendant. 

The  opinion  states  the  facts. 
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Do7iald  <J&  Moore^  for  appellant. 
Samuel  J.  C.  Moore  ik  Son,  for  appellee. 
BuKKS,  J.,  delivered  the  opinion  of  the  court. 

The  convenant  of  the  appellee,  Wm.  Johnston,  which  is  the 
foundation  of  the  controversy  in  this  cause,  is  in  these  words  : 

''I  do  hereby  promise  and  agree  with  Robert  Y.  Conrad  to 
pay  to  him  the  sum  of  five  hundred  dollars,  in  consideration 
for  his  services  in  a  suit  in  chancery  in  the  circuit  court  of 
Clarke  county,  of  Wm.  Johnston  and  wife  v.  CorbinaE.  Neill^ 
to  be  paid  out  of  the  monies  which  may  be  recovered  in  said 
suit,  but  if  no  recovery  is  had  in  the  same,  then  no  further 
fee  for  such  services  is  to  be  charged.  Witness  my  hand 
and  seal,  this  29th  day  of  .September,   1866. 

^*Wm.  Johnston  (L.  S.)." 

The  court  is  of  opinion  that  the  obligation  of  the  appellee 
Johnston  under  the  covenant  is  not  absolute,  but  contingent 
on  a  recovery  in  the  chancery  suit  of  Johnston  and  wife  v. 
Corbina  E.  Neill,  and  that  the  said  sum  of  money  is  paya- 
ble out  of  said  recovery,  if  such  recovery  be  had. 

This  is  the  fair  construction  of  the  covenant,  as  we  think, 
according  to  its  terms,  and  it  would  seem  to  be  the  construc- 
tion put  upon  the  instrument  by  Mr.  Conrad  himself ;  for 
the  covenant  bears  an  endorsement  in  these  words,  ^'Wm. 
Johnston's  contingent  fee'';  which  endorsement  is  admitted 
to  be  in  Mr.  Conrad's  handwriting.  Indeed,  this  construc- 
tion is  not  inconsistent,  but  seems  to  accord  with  the  bill 
filed  by  Mr.  Conrad  in  his  lifetime.  He  files  the  convenant 
as  an  exhibit  and  recites  it  in  the  bill,  not  in  terms  alleging^ 
that  it  is  an  absolute  engagement  of  Johnston  to  pay  him 
5^500. 00,  but  impliedly  at  least  that  it  is  contingent  on  recovery 
in  the  suit  of  Johnston  and  wife  v.  Neill ;  for  he  proceeds  to. 
allege,  that  there  was  a  recovery  in  said  suit  and  that  John^ 
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ston  had  appropriated  the  recovery  to  his  own  use,  thus 
depriving  him  (Coni-ad)  of  the  money  to  which  he  was  enti- 
tled under  the  covenant,  and  he  accordingly  prays  for  an 
attachment  to  subject  other  monies  of  Johnston  to  the  pay- 
ment of  the  sum  claimed  under  the  covenant. 

The  language  employed  in  the  concluding  part  of  the 
covenant  (''but  if  no  recovery  is  had  in  the  same,  then  no 
further  fee  for  such  services  is  to  be  charged"),  seems  more 
fully,  than  what  precedes,  to  show  that  the  sum  of  five  hun- 
dred dollars,  which  was  to  be  paid  out  of  the  monies  recov- 
ered, was  the  only  compensation  to  be  paid  ^  in  any  event. 
The  substance  of  the  agreement  would  seem  to  be  that  Mr. 
Conrad  should  have  as  a  compensation  for  his  services,  five 
hundred  dollars  of  the  monies  recovered,  and  if  nothing  was 
recovered  he  would  get  nothing  ;  "no  further  fee  for  such 
services  is  to  be  charged,"  that  is,  he  is  to  be  wholly  compen- 
sated out  of  the  recovery. 

The  court  is  further  of  the  opinion  that  the  said  covenant 
operated  as  an  assignment  in  equity  to  the  covenantee,  Rob- 
ert Y.  Conrad,  of  any  monies  which  might  be  recovered  by 
the  plaintiffs  in  the  said  suit  of  Johnston  and  wife  v.  Neill 
and  others,  to  an  amount  not  exceeding  five  hundred  dollars, 
and  if  any  monies  were  so  recovered  in  said  suit  and  appro- 
priated by  the  appellees,  Johnston,  etc. ,  to  his  own  use,  such 
appropriation  entitled  the  said  Robert  Y.  Conrad  to  an  at- 
tachment against  the  estate  and  effects  of  and  debts  owing 
to  said  Johnston  in  this  state  (he  being  a  nonresident),  and 
to  subject  the  same  to  the  payment  of  the  sum  to  which  he 
(Conrad)  was  entitled  out  of  said  recovery. 

If  the  appellee,  Johnston,  can  be  said  to  have  recovered 
aD3rthing  in  the  suit  of  Johnston  and  wife  v.  Neill  and 
others,  it  was  on  account  of  the  rents  and  monies  collected 
by  him  as  special  receiver.  On  this  account,  ho  had  in  his 
hands  as  of  the  7th  day  of  July,  1872,  $1,348.32.  He  was 
1  Va  Dec— 8 
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ordered  to  pay  over  this  amount  to  other  receivers  in  the 
case,  which,  it  seems,  he  has  never  done.  He  claims  this  as 
one  of  the  distributees  of  the  Neill  estate  in  right  of  his 
wife.  There  has  been  no  order  or  decree  directing  or  allow- 
ing him  so  to  retain  said  amount.  He  certainly  has  an  in- 
terest in  it  as  distributee  in  right  of  his  wife,  and,  it  mar 
be,  that  he  is  entitled  to  the  whole  amount.  There  is  not, 
however,  sufficient  evidence  in  the  record  to  enable  us  to  say 
whether  he  is  entitled  to  a  whole  or  to  a  part.  Whatever 
sum  he  is  entitled  to  in  this  fund  and  which  he  retains  may 
be  regarded  as  recovered  by  him  in  the  suit  of  Johnston  and 
wife  V.  Neill  and  others.  It  was  certainly  secured  in  that 
cause  and  in  the  lifetime  of  Mrs.  Neill,  and  if  it  had  not 
been  it  would  have  been  inevitably  lost.  A  large  portion 
of  the  Neill  estate,  it  seems,  is  in  West  Virginia,  and  there- 
fore beyond  the  jurisdiction  of  the  courts  of  this  common- 
wealth. 

In  this  condition  of  affairs  the  circuit  court,  instead  of 
abating  the  attachment  against  the  estate,  property  and  effects 
of  and  debts  owing  to  Johnston  and  allowing  the  bill  of  Con- 
rad's executors  to  be  filed  as  a  petition  in  the  case  of  John- 
ston and  wife  v.  Neill  and  others,  and  then,  on  hearing, 
dismissing  the  petition,  should  have  ordered  this  cause  heard 
in  conjunction  with  the  cause  last  named  and  the  cause  of 
McCormick  and  wife  v.  Neill  and  others,  and,  before  such 
hearing,  should  have  ordered  proper  accounts  and  enquiries 
to  ascertain  whether  the  appellee  Johnston  is  entitled  as  dis- 
tributee in  right  of  his  wife  to  the  whole  amount  of  money 
in  his  hands  as  receiver,  and  if  not  to  the  whole,  how  much 
he  is  so  entitled  to,  and  at  the  hearing  of  the  cause  should 
have  subjected  any  estate  of  Johnston  under  the  control  of 
the  court  in  said  causes,  including  the  estate  and  debts  at- 
tached, to  the  payment  of  Conrad's  executors,  not  exceeding 
in  such  payment,  however,  the  sum  to  which  it  may  have 
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been  made  to  appear  by  such  accounts  and  inc 
Johnston  in  right  of  his  wife  was  entitled  to  on 
the  monies  ascertained  to  be  in  his  hands  as  afor 

The  decrees,  therefore,  of  the  2nd  of  March, 
February  11th,  1878,  will  be  reversed,  so  far  as 
conflict  with  this  opinion,  and  the  cause  will  be 
for  further  proceedings. 
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Kerr 

V. 

Kurtz. 

(Supreme  Court  of  Appeals  of  Virginia  ^  Sept,  ig,  1878,) 

Promise  to  Pay  for  Services— Case  at  Bar. 

On  16th  of  April,  1870,  John  Kerr  was  taken  suddenly  and  vio- 
lently ill  and  at  his  request  George  Kurtz  and  James  Kreemer  who 
were  engaged  in  business  with  him  left  their  work  and  nursed  him, 
he  saying  to  them,  **Boys  leave  your  work  and  come  and  nurse  me, 
and  I  will  pay  you  well  for  it  in  my  will** ;  which  promise  he  often 
repeated  to  them  during  his  illness,  and  after  his  recovery  declared 
**That  money  can  not  pay  the  boys  for  nursing  me.**  He  made 
his  will  and  bequeathed  to  them  $1,000  each.  He  subsequently 
became  angry  with  them  and  revoked  the  bequest  to  them.  After 
the  death  of  John  Kerr,  George  Kurtz  and  James  Kreemer  brought 
separate  actions  against  the  executors  of  John  Kerr  for  the  amount 
promised  them  for  their  services  in  nursing  the  said  John  Kerr 
during  his  illness :  held : 

Same — Compensation— What  Jury  May  Consider. 

1.  That  since  the  contract  as  laid  in  the  declaration  is  clearly 
proved,  the  only  question  is  as  to  the  amount  of  compensation, 
and  as  to  the  estimation  of  this  the  jury  were  not  restricted  to 
the  prices  usually  paid  nurses  for  their  attendance  upon  the 
sick. 

Same — Same—  I  nstruction. 

2.  That  an  instruction,  to  the  effect  that  it  was  a  matter  prop- 
erly for  the  consideration  of  the  jury,  whether  the  bequest  was 
made  to  the  plaintiff  in  consideration  of  his  services  and  in 
fulfillment  of  the  defendant's  promise,  and  whether  it  expresses 
the  value  or  estimate  which  the  testator  himself  put  upon  the 
plaintiff's  services  to  him,  is  not  erroneous. 

Same— Proof  of  Contract— Witnesses— Competency  of. 

3.  That  Kreemer  was  a  competent   witness   in   the   suit  brought 
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by  the  plaintiff  Kurtz  against  the  executors  of  Kerr,  since 
there  were  separate  suits  brought  against  the  estate,  and  the 
fact  that  the  interests  of  Kurtz  and  Kjreemer  were  similar, 
would  not  render  either  incompetent  at  common  law. 

Appellate  Practice — Excessive  Verdict. 

Whether  the  verdict  is  excessive  or  not,  the  jury  and  the  court 
below,  who  heard  the  testimony  and  knew  the  witnesses  and  par- 
ties, are  better  qualified  to  judge  than  the  appellate  court ;  and  the 
judgment  or  verdict  ought  not  to  be  reversed  or  set  aside  unless  it 
is  plainly  and  palpably  excessive. 

Appeal  from  corporation  court  of  the  city  of  Win- 
chester. 

This  was  an  action  of  assumpsit  brought  in  the  corpora- 
tion court  of  the  city  of  Winchester  by  Greorge  Kurtz 
against  executor  of  the  estate  of  John  Kerr,  for  the  sum  of 
$1,000.00  alleged  to  have  been  promised  to  the  plaintiff  by 
the  said  John  Kerr  for  nursing  the  latter  through  a  long  ill- 
ness. There  was  a  judgment  for  the  plaintiff  from  which 
judgment  the  defendant  appeals.     Judgment  aflSrmed. 

Barton  and  Conrad^  for  appellee. 

Holmes  Conradj  for  appellant. 

Anderson,  J.,  delivered  the  opinion  of  the  court. 

The  contract  as  laid  in  the  declaration  is  clearly  proved. 
The  plaintiff  is  consequently  entitled  to  compensation.  The 
only  question  is  as  to  the  amount. 

The  jury,  in  estimating  what  the  plaintiff's  services  were 
worth,  were  not  restricted  to  the  prices  usually  paid  nurses 
for  their  attendance  on  the  sick.  Nursing  was  not  the  plain- 
tiff's business.  He  had  a  regular  employment  which  paid 
much  better  than  professional  nursing  at  the  usual  rates  and 
the  rewards  of  which  might  probably  be  greatly  enhanced 
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by  close  attention.  He  did  not  offer  his  services  to  the  pub- 
lic or  to  the  sick  in  the  capacity  of  a  nurse.  John  Kerr  was 
taken  suddenly  ill,  and  the  plaintiff  and  another,  James  P. 
Kreemer,  nursed  him.  Soon  after  he  was  taken  extremely 
ill,  John  Kerr  said  to  them,  "Boys,  just  leave  the  shop 
alone  and  come  and  take  care  of  me.  1  will  pay  you  well 
for  it  in  my  will";  which  promise  he  of  ten  repeated  to  them 
during  his  illness,  and  after  his  recovery  declared  ''that 
money  could  not  pay  the  boys  for  nursing  him."  And  he 
made  his  will  and  bequeathed  to  each  of  them  $1,000.00. 

It  was  a  matter  properly  for  the  consideration  of  the  jury^ 
whether  that  bequest  was  made  to  the  plaintiff  in  considera- 
tion of  his  services,  and  in  fulfillment  of  the  defendant  tes- 
tator's said  promise.  And  whether  it  expresses  the  value 
orestimate  which  John  Kerr  put  upon  the  plaintiff's  servicen 
to  him.  It  was  for  the  jury  to  determine  for  themselves  in 
view  of  the  bequest  aforesaid,  in  connection  with  John  Kerr's 
opinion  as  to  the  value  of  the  plaintiff's  services,  as  declared 
after  his  recovery,  and  the  character  of  the  services  which 
the  plaintiff  rendered  him  and  the  circumstances  under  which 
the  services  were  rendered.  We. are  of  opinion,  tberefore, 
that  there  is  no  error  in  the  instruction  given  by  the  court, 
on  motion  of  the  plaintiff,  to  the  jury,  that  in  estimating  the 
value  of  the  services  rendered  by  the  plaintiff,  they  may 
consider  all  the  circumstances  under  which  the  services  were 
rendered,  and  also  any  estimate  placed  upon  them  by  John 
Kerr,  the  defendant's  testator — which  instructions  was  given 
in  connection  with  instructions  Nos.  1,  2  and  3,  which  were 
given  at  the  request  of  the  defendant's  counsel. 

The  jury  found  that  the  plaintiff's  services  were  worth 
$1,000.00  and  the  court  overruled  the  defendant's  motion  for 
a  new  trial,  and  rendered  judgment  for  the  amount  of  the 
verdict,  and  the  defendants  excepted  to  the  ruling  of  the 
court  overruling  the  motion  for  a  new  trial. 


Digitized  by  VjOOQIC 


Va.  Dec.]  Kerr  v:  Kurtz.  119 

The  objection  that  the  instruction  granted  at  plaintiff's  re- 
quest has  already  been  considered  and  held  to  have  been 
properly  given,  and  we  do  not  consider  that  it  was  a  misdi- 
rection to  the  jury.  Nor  do  we  consider  that  it  was  calculated 
to  mislead  or  did  mislead  the  jury.  And  was  it  excessive  if 
It  was  upon  the  foregoing  ground  that  the  defendant  moved 
for  a  new  trial.  AVe  have  said  that  the  contract  was  clearly 
proved,  and  that  the  plaintiff  was  entitled  to  a  verdict,  and 
that  the  only  question  was  as  to  the  amount  be  was  entitled 
to  recover.  And  that  is  a  question  which  belonged  pecul- 
iarly to  the  province  of  the  jury.  Whether  it  was  excessive 
or  not,  the  jury,  and  the  court  below,  who  heard  the  testi- 
mony and  knew  the  witnesses  and  parties,  were  better  qual- 
ified to  judge  than  the  appellate  tribunal.  And  the  judgment 
or  verdict  ought  not  to  be  reversed  or  set  aside  unless  it  was 
plainly  and  palpably  excessive. 

We  cannot  say  that  the  finding  under  the  circumstances 
and  under  the  instruction  of  the  court,  and  upon  the  evidence 
which  was  ruled  to  be  legal,  and  which  we  have  held  not  to 
be  error,  was  excessive,  at  least  not  so  plainly  and  palpably 
excessive  as  to  warrant  the  appellate  court  upon  that  ground 
to  reverse  the  judgment  and  set  aside  the  verdict.  The  value 
of  the, services,  of  the  character  rendered,  for  which  this 
Hoit  was  brought,  is  not  to  be  limited  by  evidence  of  what 
Himilar  services  might  have  been  procured  by  other  persons, 
or  ordinary  nurses.  The  sick  man,  who  was  extremely  ill, 
may  have  had  a7?er«o7iaZ  preference  for  the  plaintiff,  over 
professional  nurses,  or  other  persons.  It  may  have  been  his 
earnest  desire  to  have  the  plaintiff  in  constant  attendance  on 
his  sick  chamber  and  at  his  bedside  on  account  of  personal 
confideDce  and  reliance  on  him  and  regard  for  him.  It  may 
have  been  soothing  and  comforting  to  him  to  know  that  he 
was  at  his  bedside,  near  enough  to  reach  his  hand  to  him  and 
to  look  him  in  the  face.  And  knowing  that  the  services  that 
be  had  to  perform  were  of  an  unpleasant  nature,  and  were 
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not  such  as  belonged  to  his  avocation  ;  and  that  in  order  to 
render  the  services  he  desired,  he  would  have  to  give  up  his 
regular  avocation  and  make  a  sacrifice  of  his  business  inter- 
ests, he  was  willing  to  offer  extraordinary  inducements  for 
him  to  do  so,  and  to  put  an  extraordinary  value  upon  his 
services,  which  he  certainly  had  a  right  to  do.  This  he  did. 
And  in  consideration  of  that  promise  made  to  both  him  and 
M.  Kreemer,  they  did  both  just  leave  their  shop  alone,  gave 
up  their  business,  and  devoted  themselves  to  nursing  and  tak- 
ing care  of  the  sick  man  and  succeeded  in  raising  him  up 
from  his  bed  of  sickness,  and  so  valuable  did  he  regard  their 
services,  that  he  declared  after  his  recovery  that  money  could 
not  pay  them.  And  he  made  his  will  and  according  to  his 
promise  that  he  would  pay  them  well,  bequeathed  to  each 
of  them  the  sum  of  one  thousand  dollars.  The  value  of  the 
services  in  each  circumstance  may  not  only  be  estimated  by 
the  character  of  the  services  rendered,  but  also  by  the  per- 
sonal qualities  of  the  parties  by  whom  they  are  rendered. 
The  sick  man  may  have  a  personal  preference  for  one  man 
over  all  others.  It  may  be  a  great  comfort  and  consolation 
to  him  to  have  a  certain  person  in  constant  attendance  upon 
him  in  his  time  of  sore  trial,  over  all  others,  and  knowing 
that  he  will  have  to  make  personal  and  pecuniary  sacrifices 
to  gratify  his  wishes  to  secure  them,  he  may  be  willing  to 
pay  him  double,  trible — yea,  ten  times  as  much  as  he  would 
pay  an  ordinary  nurse.  He  did  not  specify  the  amount, 
but  promised  that  he  would  pay  him  well  by  his  will,  which 
he  repeated  time  and  again.  The  plaintiff  did  not  ask  him  to 
specify  the  amount.  He  was  willing  to  leave  it  to  him, 
knowing,   or  trusting  that  it  would  be  liberal. 

He  did  make  his  will  and  bequeathed  to  pay  the  plaintiff 
81,000.00.  And  to  James  P.  Kreemer,  to  whom  he  had 
made  a  similar  promise,  and  who  had  rendered  the  same 
services,    under   similar  circumstances,  he  bequeathed  the 
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same  amount.  The  jury  had  a  right  to  infer  from  the  facts 
and  circumstances  proved,  that  the  $1,000.00  bequeathed  to 
the  plaintiff  was  made  by  John  Kerr,  pursuant  to  his  promise, 
and  in  consideration  of  the  plaintiff's  services,  and  that  it 
was  the  estimate  put  upon  them  by  John  Kerr  himself,  and 
that  no  one  was  so  well  qualified  as  John  Kerr  was  to  put  a 
proper  estimate  upon  the  services,  and  the  jury  may  have 
fairly  concluded,  under  all  circumstances,  that  the  amount 
so  allowed  to  John  Kerr  was  not  in  excess  of  the  compensa- 
tion to  which  the  plaintiff  was  entitled. 

Afterwards  it  seems  that  John  Kerr  became  offended  with 
the  plaintiff  and  Kreemer;  it  does  not  appear  from  what 
(•ause,  good  or  bad.  It  is  certified  that  he  was  high  tem- 
pered and  capricious  in  his  friendships,  and  he  erased  from 
his  will  the  provision  which  he  had  made  for  each  of  them, 
and  disregarding  his  repeated  promises  and  in  violation  of 
them,  made  no  provision  for  either  of  them. 

It  is  in  general  true  that  a  man  has  a  right  to  change  his 
will.  But  if  he  has  made  a  contract  with  another  toi)ay  him 
well  for  his  services  and  to  provide  by  his  will  for  its  pay- 
ment, and  those  services  have  been  rendered  to  his  satisfac- 
tion, and  he  has  made  his  will  providing  for  its  payment,  I 
deny  that  he  has  a  right  to  change  his  will  by  erasing  that 
provision  and  making  no  other  for  its  payment.  That  is 
this  case.  He  had  enjoyed  the  benefit  of  their  services, 
which  at  his  request,  they  had  rendered  him  at  the  sacrifice 
of  their  own  interests,  and  which  after  they  had  bi^en  ren- 
dered, he  regarded  as  so  valuable  to  himself  that  money 
o)ald  not  comj^ensate  them.  He  afterwards  got  mad  with 
them,  forgot  the  valuable  services  they  had  rendered  to  him 
and  his  solemn  assurances  whilst  those  services  were  being 
rendered  that  he  would  reward  them  liberally,  and  the  obliga- 
tion he  felt  and  expressed  to  them  after  the  services  were 
rendered  ;  erased  from  his  will  the  provision  he  had  made 
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for  tbem  in  fulfillment  of  his  obligation,  and  made  no  provi- 
sion whatever  for  either  of  them.  That  act  could  not  affect 
the  value  at  which  he  had  previously  estimated  their  services. 
Weare  of  opinion,  therefore,  that  upon  this  ground  we  would 
not  be  warranted  in  reversing  the  judgment  and  setting  aside 
the  verdict. 

We  are  farther  of  opinion  that  the  court  did  not  err  in 
allowing  the  plaintiff  to  amend  his  declaration  and  to  file  a 
bill  of  particulars,  and  overruling  the  demurrer  or  in  over- 
ruling the  defendant's  motion  to  reject  the  bill  of  particulars 
which  the  plaintiff  did  file. 

Nor  do  we  think  there  is  error  in  the  refusal  of  the  court 
to  instruct  the  jury  to  find  a  special  verdict  or  a  verdict 
responsive  to  the  (piestions  of  fact  proposed  by  the  defend- 
ant. AVithout  deciding  whether  in  any  case  the  court  can 
compel  a  jury  to  find  a  special  verdict,  we  think  in  this  case 
it  was  a  question  addressed  to  the  discretion  of  the  court 
whether  to  give  such  instruction  or  not,  and  we  are  of  opin- 
ion that  the  court  did  not  err  in  its  direction  unduly  in  refus- 
ing to  give  the  instruction. 

We  are  also  of  opinion  that  there  was  no  error  in  including 
the  joint  account  of  Kurtz  and  Kreemer  with  Kerr  and  their 
receipt  for  the  balance  on  settlement,  as  evidence  in  this  suit, 
which  is  a  suit  not  between  the  same  parties,  but  upon  a 
several  contract  between  Kurtz  and  Kerr's  executors.  For 
the  same  reason  we  think  that  James  P.  Kreemer  was  a 
competent  witness  in  this  case  for  the  plaintiff.  He  was  no 
party  to  the  suit,  nor  was  he  a  party  to  the  several  contracts 
between  John  Kerr  and  the  plaintiff,  which  is  the  subject  of 
this  suit  The  fact  that  Kreemer's  interest  is  similar  to  the 
plaintiff's  would  not  render  him  incompetent  at  conmion  law. 
The  verdict  in  this  case  would  not  be  evidence  in  a  suit 
between  Kreemer  and  the  same  defendants. 
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The  error  in  entering  the  judgment,  if  it  had  n^ 
(jorrected,  was  no  ground  for  reversing  the  judgmen 
was  such  error  as  the  appellate  court  could  correct  by 
ment,  and  aflSrm  the  judgment.  Code  of  1873,  p. 
eh.  177,  sec.  86.  Upon  the  whole  we  are  of  opii 
affirm  the  judgment  with  costs. 
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Dever 

V, 

Jordon. 

{Supreme  Court  of  Appeals  of  Virginia^  Oct,  j,  1878,) 

Sale  of  Land— Controversy  between  Purchasers — Case  at  Bar. 

On  the  22nd  of  October,  1849,  Francis  C.  Dever  bought  a  tract  of 
land  from  John  Dever  for  which  there  was  no  deed  given,  nor  was 
there  ever  any  payment  made  on  the  contract.  In  1860,  eleven  years 
after  this  contract,  John  Dever  sold  the  same  land  to  Harvey  M. 
Jordon,  g-iving  him  a  deed  for  same,  which  was  duly  recorded  with- 
out notice  of  the  prior  contract  with  Francis  C.  Dever.  In  a  con- 
troversy over  the  land,  between  Francis  C.  Dever  and  Harvey  M. 
Jordon,  for  its  possession,  held: 

Same — Same. 
That  Harvey  M.  Jordon  is  entitled  to  the  land. 

This  was  an  action  in  the  district  court  of  Winchester  in 
which  the  appellant,  Francis  C.  Dever,  was  plaintiff,  and 
Harvey  M.   Jordon,  the  appellee,   was  defendant. 

Decree  in  favor  of  the  defendant.     Judgment  affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  controversy  between  the  appellant,  Francis  C. 
Dever,  and  the  appellee,  Harvey  M.  Jordon,  about  the  title 
to  certain  undivided  interests  in  twenty-six  acres  of  land 
lying  in  the  county  of  Rockingham.  They  both  claim  under 
John  Dever,  a  nephew  of  the  appellant  and  brother-in-law  of 
the  appellee,  Jordon.  Francis  C.  Dever  claims  to  have  been 
the  purchaser   as   early  as  1840,  by  articles  of  agreement 
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dated  October  22nd,  1849.  Harvey  M.  Jordon  claims 
to  have  become  the  purchaser  in  the  spring  of  1860, 
and  the  subject  was  conveyed  to  him  by  deed  dated, 
acknowledged  and  recorded  in  the  same  year.  The  bill 
was  filed  by  Francis  C.  Dever  in  the  circuit  court  of 
Bockingham  county,  in  February,  1866  ;  and  said  Harvey 
M.  Jordon  and  John  Dever  and  Samuel  Cline,  Sr.  and 
Jr.,  who  had  contracted  to  purchase  the  subject  from 
said  Jordon,  were  made  defendants  to  the  bill ;  and  said 
Jordon,  John  Dever  and  one  of  the  Clines  answered  the  bill. 
In  Jordon's  answer  he  claims  to  have  been  a  bona  fide  pur- 
chaser of  the  subject  for  value,  and  without  notice  of  the  claim 
of  the  plaintiff,  and  to  have  been  in  possession  of  the  entire 
tract  upwards  of  twenty  years,  until  his  sale  to  Cline  in 
August  or  September,  1865,  and  paid  the  taxes  on  it ;  and  '  'he 
denies  any  possession  or  any  acts  of  ownership  by  the  com- 
plainant over  any  of  the  land,  unless  they  were  sly  and  clan- 
destme  acts."  In  John  Dever's  answer  he  admits  the  sale  of 
the  complainant,  as  set  forth  in  the  contract  of  October 
22nd,  1849,  filed  as  an  exhibit  with  the  bill.  But  he  utterly 
denies  that  complainant  ever  paid  any  part  of  the  purchase 
money  as  stipulated  by  the  contract.  He  '4s  clear  and  dis- 
tinct in  his  recollection  that  nothing  was  ever  paid  on  the 
contract,  although  he  several  times  dunned  the  complainant." 
He  says,  *'he  has  received  no  money — denies  the  genuineness 
of  the  receipt  annexed  to  the  contract,"  and  the  respondent 
having  waited  a  period  of  nearly  eleven  years,  and  having 
received  no  pay  for  the  land,  it  was  reasonable  to  suppose 
the  complainant  had  abandoned  his  purchase.  And  the  re- 
spondent sold  and  conveyed  it  to  Harvey  M.  Jordon."  He 
'*gave  said  Jordon  no  information  of  the  previous  sale  to  com- 
plainant, and  has  no  reason  to  believe  he  had  any  knowledge 
of  it  whatever." 

A  good  many  depositions  were  taken  in  the  cause  on  each 
side,  among  which  was  the  deposition   of   the   said   John 
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Dever  on  the  bide  of  the  defendants,  which  fully  sustain  the 
allegations,  and  on  the  26th  day  of  October,  1866,  the  cause 
came  on  to  be  heard  upon  the  bill  and  exhibits,  the  answers 
of  the  defendants,  Henry  M.  Jordon  and  Samuel  Cline,  Jr., 
with  replication  to  said  answers,  and  the  depositions  of  wit- 
nesses, and  upon  the  bill  taken  for  confessed  as  to  the  de- 
fendant, Samuel  Cline,  Sr.,  and  was  argued  by  counsel.  On 
consideration  whereof  the  court  decreed  that  the  injunction 
awarded  the  plaintiff  on  the  llth  day  of  December,  1865, 
restraining  the  defendant  from  committing  waste  or  tres- 
pass upon  the  land  in  the  bill  mentioned,  or  cutting  down 
or  carrying  away  the  timber,  and  restraining  the  said  Sam- 
uel Cline  and  Samuel  Cline,  Jr.,  from  paying  to  said  H.  M. 
Jordon  any  of  the  purchase  money  for  his  part  of  the  said 
land,  should  be  dissolved  ;  that  the  bill  of  the  plaintiff  should 
be  dismissed  ;  that  he  should  pay  to  the  defendants  their 
costs  by  them  about  their  defence  in  that  behalf  expended. 

To  the  said  decree,  the  plaintiff  applied  to  a  judge  of  the 
late  district  court  at  Winchester  for  a  writ  of  error,  which 
was  accordingly  awarded  on  the  23rd  day  of  October,  1867. 
The  appeal  was  pending  in  that  court  until  it  ceased  to 
exist  when  the  case  devolved  by  law  upon  this  court, 
wherein  it  has  ever  since  been  and  yet  is  pending  ;  and  it 
has  just  been  submitted  by  the  parties  by  their  counsel,  to 
the  decision  of  the  court. 

The  only  question  for  the  decision  of  the  court  in  the 
case  is  whether  upon  the  pleadings  and  the  proofs  in  the 
cause,  the  appellant,  Francis  C.  Dever,  or  the  appellee,  Har- 
vey M.  Jordon,  is  entitled  to  the  land  in  controversy. 

The  evidence  in  the  case  is  very  conflicting ;  but  without 
reviewing  it  in  detail,  it  is  suflicient  to  say  that  the  court  is 
of  opinion  that  the  preponderance  of  the  evidence  is  against 
the  appellant  and  in  favor  of  the  appellee,  Harvey  M.  Jor- 
don ;  that  there  is  no  error  in  the  decree  appealed  from  and 
that  the  same  must  therefore  be  affirmed. 
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BoYCE  &  Wright 

V. 

Strother. 

(Supreme  Court  of  Appeals  of  Virginia,  Oct, .?,  1878,) 

Conveyance    from    Husband    to    Wife — Consideration — Burden    of 
Proof.* 

In  a  suit  to  set  aside  a  conveyance  from  husband  to  wife  on  the 
groonds  that  it  is  not  upon  consideration  deemed  valuable  in  law, 
and  consequently  fraudulent  and  void  as  to  creditors,  the  burden 
of  proof  that  there  was  a  valuable  and  adequate  consideration  is 
upon  the  wife. 

Same— Petition  for  Rehearing. 

Where  the  answer  of  the  defendant  is  delayed  by  means  beyond 
the  cont^rol  of  such  defendant,  it  is  error  not  to  allow  a  rehearing, 
when  there  is  nothing-  in  the  record  to  indicate  that  this  petition 
was  filed  merely  for  purposes  of  delay. 

The  opinion  states  the  facts. 

Appeal  from  circuit  court  of  Frederick  county. 

Suit  to  set  aside  a  fraudulent  conveyance. 

Dandridge  ik  PtudleUm^    for  appellants. 

Jiarton  cfc  Boyd^  for  appellees. 

Blrks,  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  by  the  appellee,  Joseph  T. 

*Scc  monographic  note  on  **  Fraudulent  and  Voluntary  Convey- 
ances," Va.  Rep.  Anno. 
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Strother,  Jr.,  in  behalf  of  himself  and  other  creditors 
of  U.  L.  Boyce  to  enforce  liens  against  the  estate  of 
said  Boyce  and  to  that  end,  among  other  things,  to  set 
aside  and  annul  two  certain  deeds,  dated  the  8th  day 
of  September,  1873,  copies  of  which  are  filed  with  the 
bill.  By  one  of  these  deeds,  the  said  U.  L.  Boyce 
conveys  to  the  appellant,  Joseph  T.  Wright,  all  the 
right,  title  and  interest  of  the  said  U.  L.  Boyce  in 
and  to  a  certain  tract  of  land  in  the  county  of  Clarke, 
the  metes  and  bounds  of  which  are  given,  containing 
two  hundred  and  thirteen  acres,  three  roods  and  eighteen 
poles,  said  interest  being  described  in  said  deed  as  an  estate 
for  the  life  of  the  said  U.  L.  Boyce,  to  be  held  by  said 
Wright  in  trust  for  the  sole  and  separate  use  of  the  appel- 
lant, Belinda  F.  Boyce,  the  wife  of  the  grantor.  The 
consideration  for  this  settlement  is  recited  in  the  deed  as 
about  six  thousand  two  hundred  and  fifty  dollars,  the  pro- 
ceeds of  the  sale  of  certain  property  that  belonged  to  Mrs. 
Boyce,  which  had  been  received  and  enjoyed  by  her 
husband. 

By  the  other  deed  the  said  U.  L.  Boyce  and  wife  convey 
to  the  said  Joseph  T.  Wright  a  certain  tract  of  land  therein 
described,  containing  two  hundred  and  ten  acres,  more  or 
less.  The  consideration  expressed  in  this  deed  in  the 
conveyance  to  Mrs.  Boyce  by  deed  of  that  date  of  the 
property  therein  mentioned  and  described,  and  the  further 
consideration  of  four  thousand  dollars  to  be  thereafter  paid 
to  the  said  U.  L.  Boyce  for  which  a  vendor's  lien  is 
reserved  on  the  face  of  the  deed. 

As  to  the  deed  first  above  mentioned  the  bill  charges  that 
it  *'was  not  made  upon  a  consideration  deemed  valuable 
in  law,  but  that  the  same  is  purely  voluntary  and  con- 
sequently null  and  void ;  that  for  said  conveyance  the  said 
U.  L.  Boyce  did  not  receive  from  Mrs.  Belinda  F.  Boj'ce, 
or  from  any  one  for  her,  or  from  any  one  else,  any  valuable 
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consideration  whatever ;  and  that  said  deed  was  executed 
with  intent  to  hinder,  delay  and  defraud  creditors  ;  and 
that  the  same  is  null  and  void  and  should  be  set  aside." 
The  same  allegations,  in  substance,  are  made  in  reference 
to  the  deed  last  named. 

The  appellants,  Mrs.  Belinda  F.  Boyce  and  Joseph  T. 
Wright,  the  latter  in  his  character  as  trustee  and  in  his 
own  right,  and  the  said  U.  L.  Boyce,  were,  amongst 
others,  made  parties  defendant  by  the  bill,  and  writs  of 
summons  to  answer  the  bill  were  issued  personally  upon 
each  of  them  on  the  3rd  day  of  September,  1874. 

U.  L.  Boyce  filed  his  answer  to  the  bill  at  the  February 
term  of  the  court,  1875,  to  which  the  complaint  replied 
generally. 

Several  interlocutory  orders  for   accounts   and  enquiries 

were  made  in  the  case  from  time  to  time,  and  reports  made,  to 

some  of  which  exceptions   were  filed,  but   no   decree   was 

made  determining  the  rights   of  the  parties   until  the  17th 

day    of   February,     1877.     None  of  the   defendants    had 

answered  the  bill  except  U.  L.  Boyce,   and  no  evidence  had 

been  taken  touching  the  two  deeds  of  conveyance  before 

mentioned^    the  validity   of  which  was  assailed  by  the  bill. 

The  court   proceeding  lo    hear   the  cause  on   the   papers 

formerly  read,  after  disposing  of  certain  exceptions  to  the 

commissioner's  report   and   ascertaining    and    determining 

the  liens  on  the  lands   of  U.  L.  Boyce,  decreed  as  follows  : 

"There   being   no  proof  of  a  valuable   consideration  of  the 

several  conveyances  executed   by   U.    L;    Boyce  to  Joseph 

T.  Wright   and    to   Joseph   T.    Wright,  trustee,    for  Mrs. 

Belinda  Boyce,  as  set  forth  in  the  complainant's  bill  ;    it  is 

adjudged,  ordered  and  decreed,  that  as  to  the  debts  audited 

in  this  cause,  said   deeds  are  void  and  of  no  effect,  and  the 

Wnd  therein  conveyed    is   liable  first  to  the  payment  of  the 

<iebts  set  forth   in  this  decree."     And   the   special   com- 
lVaDec--9 
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missioners  appointed  by  a  former  decree  to  lay  off  the 
land  into  parcels  were  ordered  to  go  again  on  the  land  and 
make  partition  thereof  as  prescrilied  by  the  decree,  and 
report  the  same  to  the  court. 

After  this  decree  was  made  by  the  circuit  jourt  of  the 
county  of  Clarke,  in  which  court  the  bill  was  filed  and  the 
proceedings  mentioned  were  had,  the  cause  was  removed  to 
the  circuit  court  of  Frederick  county,  and  there  heard  on 
the  28th  day  of  June,  1877.  Before  it  was  heard,  and  at  the 
same  term  of  the  court  at  which  it  was  heard,  by  leave  of  the 
court,  the  appellants,  Mrs.  Boyce  and  J.  T.  Wright,  filed 
their  several  demurrers  and  answers  to  the  complainant's 
bill. 

Mrs.  Boyce  in  her  answer  avers  that  she  was  owner  of 
valuable  real  estate  in  the  state  of  Virginia,  which  under  the 
laws  of  the  state  became  her  separate  estate ;  that  her  hus- 
band, U.  L.  Boyce,  became  her  debtor  for  money  received 
by  him  from  said  property ;  that  he  received  from  the  rents 
of  said  property  prior  to  186-1,  about  $2, 100. 00,  and  that  in 
the  year  1804:,  he  sold  said  property  and  received  the  sum  of 
$0,250.00  therefrom;  that  he  thus  owed  her  these  several 
sums  with  interest  from  the  dates  of  their  receipt ;  and  she 
avers  that  these  sums  thus  due  to  her  were  the  considemtion 
for  the  deed  of  September  8,  1873,  whereby  was  conveyed 
to  a  trustee  for  her  use  the  life  estate  of  her  husband  in  her 
lands,  i)art  of  the  debt  to  her  being  thus  paid.  She  further 
avers  that  the  balance  of  said  debt  was  paid  by  a  conveyance 
to  her  of  the  portion  of  the  estate  of  Col.  Joseph  Tuley  by 
Joseph  T.  Wright  under  and  by  authority  of  the  court,  by 
decree  in  Wright  v.  Mitchell  in  part  consideration  for  the  con- 
veyance to  him  of  two  hundred  and  ten  acres  of  land 
by  said  U.  L.  Boyce  and  wife,  by  deed  of  date  Sep- 
tember 8,  1873.  She  further  avers  that  her  husband, 
U.  L.  Boyce,  also  invested  in  the  purchase  of  the  shares 
of   C.   H.  and  A.   Strother,  in   the  estate  of  Col.    Joseph 
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Taley,  deceased,  about  $2,000.00  of  her  separate  estate  ; 
whereby,  as  she  is  advised  and  avers  there  arose  for 
her  benefit  a  resulting  trust  in  said  land  in  the  possession 
of  her  husband  ;  and  she  therefore  denies  that  the  said 
deeds  of  September  8th,  1873,  were  without  valuable  consid- 
eration in  law  and  fraudulently  executed. 

The  answer  of  Wright  as  trustee  and  in  his  own  right,  in 
its  statements  and  averments,  corresponds  substantially  with 
the  answer  of  Mrs.  Boyce. 

After  these  answers  were  filed,  it  appears  from  a  paper 
copied  into  the  record,  that  Mrs.  Boyce  moved  for  a  contin- 
uance of  the  clause.     That  paper  is  in  these  words  : 

'^Joseph  T.  Strother 

V. 

U.  L.  Boyce. 

* ''Your  petitioner,  B.  F.  Boyce,  whose  answer  hath  been 
filed  at  the  present  (June,  1877)  term  of  this  court,  respect- 
fully prays,  that  this  cause  be  continued  and  leave  be  given 
her  to  take  testimony  upon  the  matters  and  facts  involved  in 
said  answer,  and  despite  the  interlocutory  decree  heretofore 
entered  in  this  cause  affecting  her  rights.  No  final  decree 
herein  has  passed ;  not  until  her  answer  was  filed  could  she, 
upon  any  issue  in  the  case,  take  such  testimony. 

''Her  answer  was  prepared  by  Major  S.  J.  C.  Moore,  of 
counsel  for  her,  and  in  full  time  prior  to  any  decrees  in  this 
cause  sent  by  them  to  her,  she  living  at  some  distance  from 
the  locality  in  which  this  suit  was  being  tried — and  the  same 
miscarried. 

''She  is  a  married  woman,  unfamiliar  with  business,  and 
herself  knew  nothing  of  the  steps  necessary  to  protect  her 
interest. 

''She  is  able  to  prove  the  full  value  given  by  her  for  the 
interests  conveyed  to  her,  as  they  appear  in  this  cause. 


Digitized  by  VjOOQ IC 


132  BoTCE  &  Wright  v.  Stbother.  [Vol.  1 

^'She  prays  as  above  and  for  such  other  farther  and  general 
relief  as  may  be  equitable,  and  she  will  ever  pray,  etc. 

^^By  S.  J.  C.  Moore,  D.  &  P.,  Sol's.'' 

Without  taking  any  notice  of  the  application  for  a  con- 
tinuance, so  far  as  appears  by  the  record,  the  court  proceeds 
to  hear  the  cause  again  on  the  papers  formerly  read,  the 
report  of  the  special  commissioners  making  partition  of  the 
lands  under  a  former  decree,  exceptions  to  the  report,  the 
demurrers  and  answers  of  the  appellants  to  the  bill  with  rep- 
lications to  the  answers,  and  inspection  of  the  records  of 
^'Mitchell,  etc.,  v.  Wright,  etc.,"  and  '^ Wright,  etc.,  v. 
Mitchell,  etc.,"  offered  in  evidence  by  the  complainant,  and 
argued  by  counsel,  and  after  overruling  the  demurrers 
to  the  bill  and  the  exceptions  to  the  report  aforesaid,  con- 
firmed said  report,  and  proceeded  to  decree  as  follows  : 
"The  court  doth  reaffirm  the  decision  rendered  in  this  cause 
on  the  17th  day  of  February,  1877,  and  doth  again  decree  that 
the  several  conveyances  executed  by  U.  L.  Boyce  to  Joseph 
T.  Wright  and  to  Joseph  T.  Wright,  trustee,  for  Mrs.  Belinda 
Boyce  as  set  forth  in  the  complainant's  bill,  as  to  the  debts 
for  the  payment  of  which  the  land  thereby  conveyed  is  by  the 
bill  and  proceedings  in  this  cause  sought  to  be  subjected, 
are  void  and  of  no  effect,  and  the  said  land  is  liable  to  the 
payment  of  the  said  debts  as  heretofore  (ordered)." 

The  court  further  ordered,  that  unless  U.  L.  Boyce,  or 
some  one  for  him,  should,  within  sixty  days  from  the  rising 
of  the  court,  pay  to  the  several  creditors  their  respective 
debts  as  audited  and  ascertained,  special  commissioners  ap- 
pointed for  the  purpose  should  make  sale  of  the  real  estate  in 
controversy  in  four  several  parcels  specified  in  the  decree, 
including  the  life  estate  of  U.  L.  Boyce  in  the  tract  of  foity- 
two  acres  assigned  to  Mrs.  Boyce. 

After  this  decree  was  directed  to  be  entered,  Mrs.  Boyce 
offered  a  petition  for  rehearing  of  the  decree   of   the   17th 
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February,  1877,  to  which  the  complainant  objects,  and 
therefore  the  court  ordered  and  decreed  that  this  petition  be 
denied. 

This  petition  of  Mrs.  Boyce  reiterates  the  statement  con- 
tained in  her  answer  and  refers  to  another  petition  as  filed  by  ' 
her  in  February,  1876,  in  which  she  set  out  substantially, 
but  not  in  detail,  the  same  matter,  which  petition  seems  not 
to  be  noticed  in  the  decree  of  February  17,  1877,  and  a 
doubt  is  suggested  as  to  whether  the  court  considered  it  as 
filed  ;  and  she  alleged  further  as  a  reason  why  her  defence 
was  not  made  at  an  earlier  day,  that  her  counsel,  S.  J.  C. 
Moore  had  prepared  for  her  her  answer  supported  by  incon- 
trovertible documentary  evidence  showing  that  the  deed 
of  September  8,  1873,  of  U.  L.  Boyce  to  a  trustee  for  her, 
whereby  his  life  estate  in  her  own  proper  realty  involved 
in  this  cause,  was  upon  valuable  consideration,  to  wit, 
property  of  hers  arising  from  her  separate  estate,,  that  said 
counsel  sent  her  said  answer  to  be  sworn  to,  she  living  at 
some  distance  from  Berryville  and  being  in  delicate  health ; 
that  said  answer  miscarried  and  did  not  reach  her,  so  that 
this  case  was  submitted  for  decision  on  the  matters  concerned 
by  the  decree  of  February  term,  1877,  before  said  answer 
could  be  filed  ;  that  she  is  a  woman  unaccustomed  to  business 
and  knew  nothing  of  the  importance  of  appearing  in  said 
cause  on  behalf  of  herself  and  her  children  to  protect  their 
interests.  She  asks  leave  to  take  testimony  to  prove  the 
value  paid  by  her  under  the  deed  to  her,  and  says  that  "she 
is  prepared  and  desires  to  be  enabled  to  prove  in  the  clearest 
manner,  and  by  documentary  evidence  and  testimony  of 
many  and  disinterested  witnesses,  that  said  deed  to  her  of 
September  8,  1873,  was  for  value,  being  separate  estate 
funds  of  hers,  received  by  her  said  husband,  in  consideration 
whereof  he  agreed  to,  and  in  fact  did,  make  said  conveyance 
to  her  for  her  separate  use." 

This  petition  is  sworn  to  by  Mrs.  Boyce,  and  if  the  aver- 
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ments  of  her  answer  to  the  bill  were  supported  by  proof,  it  ■ 
cannot  be  doubted  that  her  defence  would  be  complete. 
The  only  question  is,  whether  she  should  have  been  allowed 
further  time  to  furnish  this  proof,  and  the  court  is  of  opin- 
^  ion  that  such  further  time  should  have  been  allowed  for  that 
purpose. 

Although  this  suit  was  commenced  in  September,  IST-i, 
it  was  not  matured  for  hearing  on  its  merits  until  February, 
1877.  As  before  stated  several  interlocutory  orders  for 
accounts  wore  made  from  time  to  time,  and  as  early  as  Feb- 
ruary term,  1S7G,  Mrs.  Boyce  filed  her  petition,  or  offered 
to  file  it,  setting  forth  the  character  of  her  defence  and 
praying  that  the  petition  might  }>e  accepted  and  treated  as 
her  answer  to  the  bill.  No  order  appears  to  have  been  made 
in  reference  to  it.  However  that  may  be,  she  procured 
her  counsel  to  draw  for  her  an  answer  to  the  bill,  and 
this  answer,  accompanied  as  she  swears,  by  incontroverti- 
ble documentary  evidence  of  her  claim,  was  forwarded 
to  her  by  her  counsel  before  the  February  term,  1S77, 
miscarried  and  did  not  reach  her,  so  that  the  CAse  was 
submitted  for  decision  at  that  term  before  her  said  answer 
could  be  filed.  At  the  next  succeeding  term,  her  answer 
was  filed,  and  she  then  asked  for  further  time  to  exhibit  her 
proof  in  support  of  her  answer  ;  and  to  make  the  same  avail- 
able she  filed  her  petition  for  rehearing  of  the  decree  of 
February  17,  1877.  There  is  nothing  in  the  record  to  indi- 
cate that  this  petition  was  filed  merely  for  purposes  of  delay, 
or  otherwise  than  in  good  faith.  The  delay  occasioned  by 
the  rehearing  is  no  good  reason  denying  to  this  married 
woman  the  opportunity  of  showing,  if  she  can,  her  right  to 
the  property  she  claims,  and  which  her  husband's  creditors 
are  asking  to  subject. 

So  much  therefore  of  the  decree  of  the  28th  of  June,  1877, 
as  denies  the  petition  of  the  appellant,  Belinda  F.  Boyce, 
will  be  reversed  and  annulled,  and  the  execution  of  the  resi- 
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due  of  the  decree,  except  such  part  thereof  as  relal 
personal  estate  conveyed  by  deed  to  S.  J.  C.  Moore 
the  debts  therein  mentioned,  and  the  sale  ordere< 
personal  estate  (as  to  which  last-named  matter  the 
to  be  no  controversy),  will  be  suspended,  and  the  < 
be  remanded  to  the  circuit  court  with  liberty  g 
the  appellant,  Belinda  F.  Boyce,  to  amend  her  pet 
a  rehearing  of  the  decree  of  February  17,  1877, 
embrace  therein  a  rehearing  also  of  that  part  of  the 
June  28,  1877,  the  execution  of  which  shall  be  sus 
aforesaid,  and  with  directions  to  the  said  circu 
upon  the  filing  of  said  petition,  to  give  the  said  B< 
Boyce  an  opportunity  of  taking  proofs  in  suppoi 
answer  to  the  complainant^  s  bill  and  touching  th< 
involved  in  said  decree,  so  far  as  they  shall  be  reht 
to  then  rehear  the  said  decrees  and  further  p 
order  to  a  final  decree,  in  conformity  to  this  opinic 
rules  and  principles  of  equity. 
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Owen 

V. 

Riley's  Ex'or.* 
{Supreme  Court  of  Appeals  of  Virginia^  Oct.  j,  1878,) 

Suit  Affecting  Estate  of  a  Decedent — Parties. 

Where  the  estate  of  a  decedent  may  be  affected  by  a  decree  it  is 
error  to  make  such  decree  without  making  the  personal  representa- 
tive of  such  decedent  a  party  to  the  suit  in  which  the  decree  is 
rendered. 

Appeal  from  circuit  court  of  Frederick  county. 
Christian,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  no  decree  ascertaining  and 
fixing  the  rights  of  W.  D.  Bartlett  and  Joseph  P.  Riley's 
executor  as  to  the  bonds  executed  by  Bartlett  and  payable  to 
Joseph  A.  Vasse  ought  to  have  been  rendered  in  this  cause 
without  first  requiring  that  the  personal  representative  of 
the  said  Joseph  A.  Vasse  be  made  a  party  to  this  suit  and  be 
summoned  to  appear  before  the  commissioner.  The  estate 
of  Vasse  may  be  directly  interested  in  the  question  of  the 
transfer  of  said  bonds  as  whether  in  fact  Bartlett  had  paid 
off  the  bonds  in  question,  and  his  personal  representative 
was  a  necessary  and  proper  party  and  ought  to  have  been 
before  the  court. 

For  this  reason  and  without  passing  upon  any  other  ques- 
tion in  the  cause,  it  is  adjudged,  ordered  and  decreed,  that 

*The  record  in  this  case  was  lost. 
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the  decrees  of  the  circuit  court  rendered  on  t 
Xovember,  1874,  and  on  the  26th  day  of  Mi 
and  the  same  are  reversed  and  annulled,  and 
lants  recover  of  the  appellees  their  costs  by  1 
in  the  prosecution  of  their  appeal  and  writ 
here.  And  the  cause  is  remanded  to  the  sai 
with  instructions  to  said  court  that  no  further 
had  in  said  suit  until  the  personal  representat 
Joseph  A.  Vasse  shall  by  proper  process  be 
to  this  suit  or  be  notified  to  appear  before  the 
of  said  circuit  court  charged  with  taking  thea< 
in  the  cause,  to  assert  his  claim,  if  any  he  has, 
payable  in  the  said  bonds,  executed  by  said  ] 
liberty  is  reserved  to  the  parties  interestec 
further  and  additional  proof  touching  the 
transfer  of  said  bonds  or  payment  of  the  sa 
ligor  to  said  Vasse  in  his  lifetime.  All  of  wl 
to  be  certified  to  the  circuit  court  of  Frederic 
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Almond 


KOTHGEH. 
{Supreme  Court  of  Appeals  of  Virginia,  Oct,  j,  1878,) 

Judicial  Sales— Sale  of  Decedent's  Lands — Parties.* 

A  decree  directing"  the  sale  of  a  decedent's  real  estate  for  the 
payment  of  debts  without  making  all  of  his  devisees  and  heirs 
parties  to  the  suit  is  premature  and  erroneous. 

Same— Same — Objection  for  Want  of  Necessary  Parties — When 
Taken. 
The  objection  for  the  want  of  necessary  parties  may  be  made  by 
answer,  plea  or  demurrer  to  the  bill,  or  at  the  hearing",  or  it  may 
be  made  in  the  appellate  court  for  the  first  time,  and  the  appellate 
court  may  sua  sponte  notice  the  defect.  « 

Appellate  Practice — Correction  of  Errors  after  Appeal  Allowed. 

Krrors  for  the  want  of  necessary  parties  cannot  be  corrected  in 
the  lower  court  by  an  amended  and  supplemental  bill  and  bill  in 
the  nature  of  a  bill  of  review,  after  an  appeal  is  allowed  and  while 
it  is  pending  in  the  appellate  court. 

Opinion  states  the  facts. 

Appeal  from  circuit  court  of  Page  county. 

Suit  to  subject  land  of  a  decedent  to  payment  of  debts. 

Burks,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  the  decree  aforesaid  of  the 
circuit  court  of   Page  county,     entered   on  the  10th  day  of 

*See  monographic  note  on  '* Judicial  Sales**  appended  to  Walker 
V,  Pa£:e,  21  Gratt.  636  (Va.  Rep.  Anno.). 
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September,  1875,  was  premature.  The  necessary  parties 
were  not  before  the  court  when  the  cause  was  heard  and 
said  decree  was  rendered. 

One  object  of  the  bill  and  the  primary  one  was  to  subject 
to  the  payment  of  the  complainant's  debt  the  real  estate  of 
Edward  Almond,  deceased,  in  the  hands  of  his  devisees,  bis 
personal  estate,  as  alleged  in  the  bill,  having  been  exhausted 
in  the  jmyment  of  other  debts.  There  were  five  devisees, 
as  shown  by  the  bill,  one  of  whom,  B.  F.  Almond,  has  died, 
having  first  made  and  published  his  last  will  and  testament. 
No  cop3^  of  this  will  was  filed  with  the  bill,  nor  is  it  stated 
therein  who  are  his  devisees,  but  it  is  alleged  that  no  part  of 
the  lands  devised  by  said  Edward  Almond  ''have  been  sold, 
but  the  same  have  been  divided  among  said  legatees  (devisees) 
by  commissioners."  It  is  apparent  that  these  devisees,  who- 
ever they  may  be,  of  the  said  B.  F.  Almond,  deceased,  are 
intereste<l  in  the  subject  matter  of  this  suit,  and  as  in  the 
event  of  the  recovery  by  the  complainant,  the  lands  which 
(ome  to  them  from  the  said  Edward  Almond  through  the 
devise  by  the  said  B.  F.  Almond  would  be  liable  for  a  pro- 
portionate part  of  said  recovery,  they  should  all  have  been 
made  parties  to  the  suit  before  any  decree  was  made  involv- 
ing the  merit*  of  the  controversy. 

The  objection  for  the  want  of  necessary  parties  may  be 
made  by  answer,  plea  or  demurrer  to  the  bill,  or  at  the  hear- 
ing without  its  being  made  in  either  of  these  modes,  or  it 
may  be  made  here  for  the  first  time,  and  this  court  nua  s'ponte 
will  notice  the  defect.  Suavely  v.  Pickle  and  others,.  29 
Gratt.  27,  42,  and  cases  there  cited. 

This  defect  in  the  bill  for  the  want  of  parties  and  admitted 
errors  in  the  decree,  have  been  attempted,  as  appears  from  the 
appellee's  brief,  to  be  remedied  by  an  amended  and  supple- 
mental bill  and  bill  in  the  nature  of  a  bill  of  review  filed  in 
the  said  circuit  court  since  the  appeal  from  said  decree  was 
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allowed  by  this  court.  But  these  errors  cannot  be  cor- 
rected in  this  mode  after  the  appeal  was  allowed  and  while 
it  is  pending  in  this  court.  It  was  error  in  the  circuit 
•  court  to  make  any  decree  settling  the  principles  of  the  cause 
until  all  necessary  parties  were  before  the  court.  The 
amended  and  supplemental  bill,  a  certified  copy  of  which  is 
filed  with  the  appellee's  brief,  shows  that  all  the  devisees  of 
B.  F.  Almond,  deceased,  were  not  parties  to  the  suit  when 
the  decree  was  entered,  and  one  object  of  this  new  bill  is  to 
make  them  parties.  It  seems  from  a  copy  of  B.  F.  Almond's 
will,  filed  as  an  exhibit  with  the  new  bill,  that  Henry  Miller's 
wife  and  children  are  among  the  devisees  under  said  will,  and 
they  were  not  parties  to  the  suit  when  the  decree  was  ren- 
dered. 

The  court  doth  therefore  decide  that  it  was  error  in  the  said 
circuit  court  to  render  the  decree  aforesaid,  or  to  make  any 
decree  settling  the  principles  of  this  cause  in  the  absence  of 
any  of  the  devisees  of  the  said  B.  F.  Almond,  deceased ;  and, 
without  deciding  any  other  question  in  this  cause,  it  is 
decreed  and  ordered  that  the  said  decree  of  the  circuit  court 
of  Page  county  be  reversed  and  annulled,  and  that  the 
iipi)ellees  David  Kothgeb  and  B.  F.  Grayson,  the  latter  out 
of  tiny  monies  in  his  hands  as  receiver  under  any  decree  in 
the  chancery  suit  of  "Overall  and  others  v.  J.  B.  Young" 
referred  to  in  the  proceedings  in  this  cause,  pay  to  the  appel- 
lants their  costs  by  them  expended  in  the  prosecution  of  their 
appeal  aforesaid  here.  And  this  cause  is  referred  to  the 
said  circuit  court  with  direction  that  the  complainant  be 
allowed  to  file  an  amended  and  supplemental  bill  in  the  cause 
making  additional  parties  with  such  allegations  as  may  be 
necessary  or  proper,  and  for  further  proceedings  in  order  to 
a  final  decree,  in  conformity  with  the  opinion  and  principles 
herein  expressed  and  disclosed — all  of  which  is  ordered  to 
be  certified  to  the  said  circuit  court  of  Page  county. 
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LOWENBACK 


V. 


Switzer. 

(Supreme  Court  of  Appeals  of  Virginia,  Nov,  21,  1878.) 

Action  for  Nuisance — Case  at  Bar.* 

Where  the  plaintiff  knew  at  the  time  of  his  purchase  from  the 
defendant,  who  was  a  joint  tenant  with  another,  that  the  stream 
mnning*  throng^h  the  land  had  been  partially  polluted  by  a  tannerj' 
Qpon  the  lands  of  the  defendant  and  also  that  a  new  and  enlarg^ed 
steam  tannery  was  being  erected,  and  with  such  knowledge  he 
proceeds  with  the  execution  of  his  contract  by  continuing  in  pos- 
session of  the  property,  making  all  of  the  payments,  and  finally, 
after  the  lapse  of  three  years  receives  a  deed  for  the  land,  he  can- 
not afterwards  complain  that  said  tannery  is  a  nuisance  and 
thereby  obtain  compensation  in  damages  from  the  defendant. 

Same— Easennents.* 

In  such  a  case  the  existence  of  the  tannery  and  the  pollution  of 
the  stream  created  an  easement  over  the  servient  lot,  bought  by 
the  plaintifif,  in  favor  of  the  dominant  tenement  retained  by  the 
defendant,  and  an  action  for  nuisance  will  not  lie  where  the  nui^- 
sance  complained  of  is  an  easement. 

Joint  Tenants— Creation  of  Easements— Objection  by  Third  Party. 
One  joint  tenant  cannot  create   an    easement   or  servitude  upon 
the  common  estate  injurious  to  the   interests  of  his  co-tenant,  but 
if  such  co-tenant  does  not  object  no  one  else  can. 

The  opinion  states  the  case. 

Error  from  circuit  court  of  Rockingham  county. 

*See  monographic  note  on  **  Easements"  appended  to  Hardy  v, 
McCuUough,  23  Gratt.  251  (Va.  Rep.  Anno.). 


Digitized  by  VjOOQ IC 


142  LOWENBACK  V.   SwiTZER.  [Vol.    1 

Robert  Johnmn  and  Sheffy  <J&  Bnmgwrdner^  for  appellant. 

F,  A.  Dangerjield  and  G.  G,  Grattan^  for  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  on  the  case  for  a  nuisance  in 
polluting  a  stream  of  the  plaintiff  by  means  of  a  steam  tan- 
nery owned  by  the  defendant.  There  was  a  verdict  and 
judgment  for  the  plaintiff  in  the  court  below,  to  which  the 
defendant  applied  for  and  obtained  a  writ  of  error  and  su- 
persedeas from  the  court.  It  appears  from  the  certificate 
of  the  presiding  judge  that  the  plaintiff  purchased  the  land 
from  the  defendant  and  another  ;  that  at  the  time  of  his  pur- 
chase he  was  apprised  that  the  tannery  was  then  being  built, 
and  he  was  also  apprised  that  the  stream  of  water  running 
through  the  land  would  of  necessity  be  used  in  carrying  off 
the  impure  and  refuse  matter  discharged  from  the  tannery. 
He  did  not  know,  however,  that  the  enlargement  of  the  tan- 
nery would  increase  the  pollution  of  the  water.  And  here 
the  question  might  arise  whether  the  plaintiff,  &s  a  purchaser 
of  the  property,  in  the  exercise  of  ordinary  prudence,  ought 
not  to  have  known  that  the  necessary  consequence  of  enlarg- 
ing the  tannery  would  be  to  increase  the  pollution  of  the 
stream,  and  he  was  therefore  buying  property  subject  to  an 
easement  or  servitude  necessary  to  his  vendor.  Let  it  be 
conceded,  however,  that  he  made  the  purchase  in  ignorance 
of  the  nuisance  arising  from  the  enlargement  of  the  tannery, 
and  that  his  acquiescence  in  the  construction  of  the  tannery 
was  no  acquiescence  in  the  nuisance.  Addison  on  Torts,  317. 
Hilliard  on  Torts,  111,  n.  Still  he  knew  of  the  pollution 
of  the  water  as  early  as  September,  1872,  for  at  that  time 
the  tannery  was  in  full  operation.  With  that  knowledge, 
with  the  fact  of  the  nuisance  plain  and  palpable  to  his  sight, 
he  proceeded  with  the  payment  of  the  purchase  money  dur- 
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ing  the  years  1872,  1873,  1874  and  1875,  without  objec- 
tion, and  in  August,  1875,  he  accepted  a  deed  for  the  land 
also  without  objection.  Nor  does  it  appear  that  he  ever  at 
anv  time  until  after,  he  had  obtained  his  deed  experienced 
any  dissatisfaction  at  the  enlargement  of  the  tannery  or  the 
increased  pollution  of  the  water. 

The  defendant   therefore  might  justly  conclude  that  the 
plaintiff  was  willing  to  complete  the  purchase  and  accept   a 
deed  for  the  property  in  the  condition  it  was  in  at  the  time 
of  the  conveyance. 
It  had  been  held  in  numerous  cases  that  the  purchaser  may, 
r  if  he  pleases,  elect  to  take  what  the  vendor  can  give  him, 

though  it  may  not  be  all  he  contracted  for,  and  if  with  full 
information,  he  chooses  to  confirm  a  contract  which  he  had 
the  right  to  rescind,  he  will  be  bound  by  it,  and  no  new  con- 
sideration is  necessary  to  render  the  confirmation  binding. 
Thus,  where  an  estate  sold  as  freehold  and  leasehold  attached, 
■  turned  out    to   be    nearly  all    leasehold,  and    this  clearly 

I  appeared  as  a  defect  which  could  not  be  cured,  and  the  pur- 

I  chaser  continued  to  treat,  up  to  and  long  after  the  day  for 

.  concluding  the  purchase,   he  was  held  to  have  waived  the 

I  objection.     Fordy  et  als.  v.  Ford,  4  Brown  C.  C,  p.   470. 

;  Fry  on  Specific  Performance,  p.  468.     In  Campbell  v.  Flem- 

ing, 28  Eng.  Ch.  Law  Rep.  29,  it  was  held  that  if  a  party 
be  induced  to  purchase  an  article  by  fraudulent  representa- 
tion of  the  seller  respecting  it  and  after  discovering  the 
fraud,  continued  to  deal  with  the  article  as  his  own,  he  can- 
not recover  back  the  money  from  the  seller.  In  that  case 
it  was  said  that  so  soon  as  the  purchaser  discovered  the  fraud 
practised  on  him,  he  ought  to  have  made  his  stand. 

The  principle  of  the  cases  is  that  if  the  purchaser  knows 
when  he  makes  his  contract  that  there  is  a  defect  in  the  title 
or  if  he  acquires  this  knowledge  after  his  purchase  and  still 
proceeds  in  the  execution  of  the  contract,  he  cannot  after- 
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wards  complain  upon  this  point.  The  case  of  Goddin  v. 
Vaughn,  14:Gratt.  102-125,  is  complete  authority. 

I  think  the  same  principle  must  control  the  present  case. 
The  plaintiff,  at  the  time  of  his  purchase,  knew  that  the 
stream  running  through  the  land  had  been  partially  polluted 
by  the  tannery  upon  the  lands  of  the  defendant.  He  knew 
that  a  new  and  enlarged  steam  tannery  was  then  being  erected 
by  the  defendant  at  great  expense,  and  although  he  did  not 
know,  as  he  declares,  that  the  effect  would  be  to  increase 
the  pollution  of  the  water,  he  certainly  knew  the  fact  verj^ 
soon  after  his  purchase,  and  with  this  knowledge  he  proceeded 
with  the  execution  of  the  contract  by  continuing  in  the 
possession  of  the  property,  making  all  the  payments  with- 
out objection,  and  finally,  after  the  lapse  of  three  years, 
accepting  a  deed  without  a  hint  that  he  was  dissatisfied  with 
the  property  in  its  then  condition.  The  effect  of  his  pres- 
ent claim,  if  successful,  will  be  the  abatement  of  the  tannery 
erected  at  a  loss  exceeding  perhaps  five  times  the  value  of 
the  property. 

The  deed  executed  by  the  defendant  to  the  plaintiff,  con- 
tains a  covenant  against  all  encumbrances,  and  if  this  were 
an  action  upon  that  covenant,  the  question  might  arise 
whether  an  easement  upon  the  land  conveyed  is  a  breach  of 
the  covenant  against  encumbrances.  The  plaintiff  is  not, 
however,  suing  upon  the  covenant,  but  in  an  action  of  tres- 
pass on  the  case  for  a  nuisance.  Can  be  maintain  the  action  ? 
Is  an  easement  to  be  considered  a  nuisance,  which  was  upon 
the  property  at  the  time  of  the  conveyance,  and  the  exist- 
ence of  which  was  then  well  known  to  the  grantee  ? 

The  doctrine  is  now  well  settled,  certainly  in  the  United 
States,  that  on  the  conveyance  of  one  of  several  parcels  of 
land,  belonging  to  the  same  owner,  there  is  an  implied  grant, 
or  reservation,  as  the  case  may  be,  of  all  apparent  or  con- 
tinuous easements  or  incidents  of  property,  which  have  been 
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created  or  used  by  him  during  the  unity  of  possession, 
though  they  would  then  have  had  no  legal  existence  apart 
from  his  general  ownership.  The  same  rule  applies  as  to 
reviving  an  easement  by  conveying  one  of  the  estates,  whether 
the  parcel  conveyed  be  the  dominant  or  servient  estate.  If 
it  be  the  dominant,  the  easement  on  the  other  passes  as  ap- 
purtenant to  it.  If  it  be  the  servient,  the  easement  is 
created  in  favor  of  the  dominant,  remaining  in  the  grantor's 
hands  by  reservation.  See  101  Eng.  C.  Law  Rep., 
5S^ ;  Note  to  Pearson  v.  Spencer ;  Washburn  on  Easements, 
73-4,  80 ;  Rawle  on  Covenants  of  Title,   112,113. 

In  Dunklee  v.  Wilton  R.  R.,  4th  Foster,  489,  a  well-con- 
sidered case,  where  many  decisions  are  cited.  Bell,  J.,  said, 
that  property  conveyed  passes  in  its  existing  state  subject  to 
all  existing  easements  and  burdens  of  a  similar  nature  in  favor 
of  the  other  lands  of  the  grantor  which  are  apparent,  and 
which  result  naturally  from  the  relative  situation  of  the  land, 
and  from  the  natural  construction  and  intended  use  of  the 
buildings,  mills,  etc.,  upon  it,  and  their  situation  and  con- 
nection with  other  property,  as  they  were  usually  enjoyed  at 
the  time  of  the  conveyance.  Tibert  v.  Teran,  8  Penn.  St. 
Rep.  353,  357.  In  Scott  v.  Bentil,  23  Gratt.  p.  1-7,  the 
rule  was  declared  to  be  that  where  the  servient  estate  is 
granted  and  the  dominant  estate  reserved,  the  easement  re- 
ceived by  implication  must  be  one  that  is  apparent  and  con- 
tinuous, such  as  is  indicated  by  the  premises  at  the  time  of 
sale,  and  it  must  be  one  strictly  of  necessity,  so  that  another 
cannot  be  substituted  at  a  reasonable  expense. 

It  has  been  insisted,  however,  that  these  doctrines  cannot 
apply  in  the  present  case,  because  at  the  date  of  the  origi- 
nal contract  of  sale,  the  easement  now  claimed  was  not  in 
existence,  and  we  must  look,  not  to  the  execution  of  the  deed, 
but  to  the  date  of  the  contract  to  ascei-tain  the  rights  of  the 
parties.  If  this  was  a  suit  in  equity,  the  argument  would 
1  Va  Dec— 10 
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have  more  force,  because  in  equity  the  purchaser  is  recog- 
nized as  the  owner  of  the  property  from  the  day  of  sale,  but 
at  common  law  a  contract  to  sell  or  convey  land  is  treated 
as  a  mere  personal  conti'act,  the  breach  of  which  is  to  be 
redressed  in  damages,  only  until  a  conveyance  is  made.  The 
common-law  courts  look  upon  the  vendor  as  still  continuing 
the  owner,  and  the  purchaser,  asa  mere  tenantat  will,  liable 
at  any  time  to  be  turned  out  of  possession  upon  demand  and 
notice.     2  Lomax  Digest,   95. 

When,  therefore,  on  the  14th  of  May,  1872,  the  plaintiff 
entered  into  the  contract  with  the  defendant,  .for  the  pur- 
chase of  the  land,  he  acquired  thereby  no  title  or  interest 
which  now  can  be  enforced  or  recognized  in  the  common- 
law  courts.  It  was  not  until  the  13th  of  August,  1875,  the 
date  of  the  execution  of  the  deed,  the  plaintiff  acquired  an 
interest  in  the  land,  which  would  be  the  subject  of  an  action 
at  law.  The  plaintiff  cannot  go  behind  his  deed  for  any  pur- 
pose in  this  case,  because  he  is  only  a  i)urchaser  from  the 
date  of  the  deed.  It  is  therefore  not  to  the  contract  of  pur- 
chase, but  to  the  conveyance  of  the  legal  title,  we  must  look  to 
ascertain  the  legal  condition  of  the  property,  the  easements  to 
which  this  property  is  subject,  and  thus  to  determine  the 
rights  and  liabilities  of  the  respective  parties  in  this  action. 
I  think,  therefore,  if  the  plaintiff  has  a  remedy  at  all,  he 
is  not  before  the  proper  tribunal  to  assert  it. 

It  was  insisted,  however,  that  the  defendant  was  a  joint 
tenant  with  Irick,  that  he  could  not  impose  an  easement  or 
servitude  upon  the  land  prejudicial  to  his  co-tenant,  and 
that  the  plaintiff,  by  his  purchase  and  deed,  stands  in  the 
shoes  of  Irick  with  all  the  rights  of  the  latttT.  It  is  very 
true  that  one  tenant  in  common  or  joint  tenant  is  not  (>or- 
mitted  to  create  an  easement  or  servitude  upon  the  common 
estate,  injurious  to  the  interests  of  a  co-tenant.  But  if  the 
latter  does  not  complain,   no  one  else  can.     In  this    case,  it 
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does  not  appear  that  Irick  ever  made  any   objection   to 
erection  of  the  new  tannery  or  to  the  use  of  the  stream  in 
neetion  with  it.     It  is  very  clear  that  neither  Irick  nor 
defendant,  when  they  made  the  conveyance,  had  the  least 
picion  that  the  plaintiff   intended  to   raise  any  objectio 
account  of  the  pollution  of  the  stream.     However  that 
be,  when  the  plaintiff  accepted  the  deed  for  the  land, 
acceptance  enured  to  the  benefit  of  the  defendant  as  we 
of  Irick.     A  surrender  to  one  of  two  joint  tenants  is  a 
render  to    both  ;  the  possession  of  one  is   the  possessio 
both ;  the  entry  of  one  is  the  entry  of  both,  and  so   an 
for  the  benefit   of  both    is  equally  for  the  benefit   of   c 
As  against  the  plaintiff,  the  defendant  may  claim  the  pr< 
tion  of  every  estoppel'or  waiver  he  would  be  entitled 
sole  grantee  in  the  deed. 

For  these  reasons,  my  opinion  is  that  the  judgment  o 
circnit  court  is  erroneous,  and  must  be  reversed,  the  ve> 
set  aside  and  a  new  trial  awarded  the  defendant. 
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Seemer 

V. 

Seemer. 

{Supreme  Court  of  Appeals  of  Virginia^  Jan,  23,  1879.) 

Sale  of  Land— Case  at  Bar. 

In  1856,  Jacqueline  M.  Seemer  bought  from  Joseph  Seemer,  the 
executor  of  Wm.  Seemer,  a  certain  house  and  lot  in  the  city  of 
Winchester  agreeing  to  pay  $1,800.00  for  it;  there  was  no  deed 
given  for  it  nor  was  there  any  writing  evidencing  the  sale,  but 
$436.95  of  the  purchase  price  was  paid,  and  the  purchaser  was  put 
in  possession.  Jacqueline  Seemer  and  Joseph  Seemer,  the  executor, 
were  sons  and  devisees  of  the  said  Wm.  Seemer.  In  1858,  Joseph 
Seemer,  the  executor,  instituted  suit  to  have  the  estate  of  his 
father  settled  up,  making  Jacqueline  M.  Seemer  and  others  parties 
to  the  suit.  The  cause  was  referred  to  a  commissioner,  who 
reported  among  other  things,  that  there  was  a  sale  to  Jacqueline 
Seemer,  which  was  probably  a  parol  sale.  Jacqueline  Seemer  did 
not  answer  this  bill  until  1874,  and  in  his  answer  he  alleged  that 
by  agreement  of  the  parties,  the  property  should  be  paid  for  out  of 
his  distributive  share  in  the  estate  of  the  testator,  and  not  other- 
wise. There  was  a  rule  awarded  against  Jacqueline  M.  Seemer  to 
show  cause  why  this  house  and  lot  should  not  be  sold  for  the  pur- 
chase price:  held'. 

Same— Specific  Performance. 

1.  That  the  sale  to  Jacqueline  Seemer  was  not  a  conditional  sale, 
and  that  even  though  by  parol,  it  was  such  a  sale  as  a  court  of 
equity  would  enforce,  there  being  part  performance  on  the  part 
of  the  purchaser. 

Same— Same — Failure  of  Purchaser  to  Pay — Rule  to  Show  Cause. 

2.  That  it  was  proper  to  proceed  against  the  purchaser  by  a  rale 
in  the  cause  for  specific  performance  of  his  alleged  contract  of^ 
purchase. 

The  facts  are  more  fully  stated  in  the  opinion. 
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Appeal  from  circuit  court  of  Frederick  county. 

Dandridge  <fc  Pendleton^  for  appellees. 

MoNXURE,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  the  appellant,  Jacqueline  M. 
Seenier,  on  or  before  the  1st  day  of  January,   1856,  pur- 
chased of  his  brother,  Joseph  D.  Seemer,  executor  of  their 
father,  William  Seemer,  deceased,  a  house  and  lot  on  Water 
street  in  Winchester,  at  the  price  of  eighteen  hundred  dol- 
lars, with  interest  from  that  day,  until  payment ;  that  the 
said  purchaser  received  possession,  as  such,  of  the  said  house 
and  lot,  from  the  said  executor,  on  that  day  ;  and  he,  and 
those  who  claim  under  him,  have  ever  since  remained  and 
continued  in  the  uninterrupted  possession,  use  and  enjoy- 
ment of  the  said  house  and  lot,  under  and  by  virtue  of  the 
said  purchase  ;  that  he  has  paid  a  portion  of  the  said  price, 
but  a  large  portion  thereof  with  interest  yet  remains  due 
and  unpaid  ;  that  he  has  never  received  any  deed  for  said 
house  and  lot,  as  such  purchaser ;  and  that  though  the  said 
purchase  may  have  been   by  a  parol  and  not  a  written  con- 
tract, yet  the  said  contract  ought  to  be  completely  performed, 
and  the  specific  performance  thereof  ought  to  be  enforced 
by  a  court  of  equity. 

In  September,  1858,  the  said  Joseph  D.  Seemer,  executor 
of  William  Seemer,  deceased,  exhibited  his  bill  in  equity  in 
the  circuit  court  of  Frederick  county,  charging  in  substance 
among  other  things,  that  the  testator  died  in  January,  1853, 
leaving  a  will,  which,  on  the  31st  day  of  the  same  month, 
^was  admitted  to  probate  m  tlie  county  court  of  the  said 
oounty,  of  which  will  an  office  copy  is  filed  with  the  bill, 
aind  leaving  a  considerable  estate,  real  and  personal ;  and 
that  the  complainant  qualified  as  sole  executor,  being  the 
only  one  named  in  the  will.     The  complainant  after  stating 
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substantially  the  specific  devises  and  bequests,  of  the  will, 
proceeds,  in  substance,  to  make  the  following,  among  other, 
statements  :     The  next  clause  is  residuary  and  directs  the 
division  of  any  clear  excess  of  his  means  equally  among  his 
children,  except  Joseph  D.  and  Washington  W.  (to  whom  he 
had  before  made  large  specific  devises  and  bequests).  The  final 
clause  in  the  will,  after  naming  your  orator  as  executor,  con- 
tains the  following  sentence  :     ''As  my  stock  and  debts  due 
me,  at  any  time,  will  more  than  pay  my  debts,  it  is  my  will 
and  wish  that  he  (meaning  your   orator)  will  continue  my 
present  business  (skin  dressing   and    glove  making)  in  the 
name  of  the  estate  for  at  least  three  years,  applying  the  pro- 
ceeds of  the  business,  with  the  rents  and  interest,  etc.,  to  the 
payment  of  all  my  debts  and  liabilities,  etc.,  and  also  that 
all  may  be  saved  that  can  be  for  my  children  by  having  time 
to  settle  it  properly. "    And  it  is  then  added,  "All  or  any  of 
my    property    (various   houses    and    lots)    in    Winchester 
may    be   sold,    if    it   can    be  sold   to   advantage,    at  any 
time    during  the    three    years.      Joseph    D.     and    Wash- 
ington   W.  shall  receive  a  fair  compensation  for  continu- 
ing   my    business    in  attending    to    it   as  they   have  done 
heretofore."     The    complainant  then,  after  stating  of  what 
the  estate  consisted,   proceeds   thus  :      "But  the  debts  and 
liabilities  of  the  estate  were  considerable.     Your  orator  pro- 
ceeded with  diligence  and  prudence  to  carry  out  the  pro- 
visions of  the  will,  and  the  settlement  of  his  accounts  made 
by    Commissioner    Clark    in    1857,    and    again    in   185 S, 
will  show  his  proceedings  and  progress  up  to  those  periods. 
The  debts  were  scattered,   many  of  them  small  and  diflScult 
to  collect  ;  the  sales   of  the  houses  and  lots  in  Winchester 
were  partially  effected  from  time  to  time,  but  not  without 
diflSculty,  and  Commissioner  Bent,  with  whom  yourorator  left 
his  papers  in  due  time,   being  about  to  surrender  his  office, 
delayed  the  settlement  without  any  fault  on  the  part  of  your 
orator,  whose  constant  and  diligent  attention  during  all  the 
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time  to  the  duties  of  his  office  will  be  apparent  on  examining 
the  lists  of  receipts  and  disbursements  as  stated  by  the  com- 
missioner. The  Winchester  property  being  dull  sale,  and 
being  disposed  of  from  time  to  time,  as  opportunity  offered, 
80  much  of  it  as  was  bought  by  strangers  has  given  the  exec- 
utor but  little  trouble,  but  portions  of  it  have  been  bought 
in  by  members  of  the  family,  who  withhold  payment  and 
refuse  or  delay  to  comply  with  the  terms  on  various  pre- 
texts, and  among  the  rest  upon  the  ground  that  the  estate 
has  not  been  settled  up  so  as  to  show  how  much  is  coming, 
if  anything,  to  the  residuary  legatees.  Another  ground  as- 
sumed by  them  is  that  the  profits  or  proceeds  of  the  business 
carried  on  as  they  allege  in  the  name  of  the  estate  for  three 
years  after  testator's  death,  have  not  been  brought  into 
account." 

"There  is  such  a  state  of  feeling  in  the  family  that  it  would 
be  in  vain  to  attempt  to  settle  their  various  matters,  except 
through  the  court,  under  whose  instructions  one  of  its  com- 
missioners can  adjust  all  the  accounts.     To  this  end  he  prays 
that''  the  children,  devisees  and  legatees  of  said  Wm.  Seemer, 
deceased,  all  of  whom  are  named  in  this  bill,  and  are  very 
numerous,  including  the  appellee,  Jacqueline  M.   Seemer,  a 
son  of  the  testator,  may  be  made  defendants  to  the  bill  and 
severally  answer   the  same;  ''that  all  matters  of  account 
arising  out  of  the  facts  recited  in  the  bill  be  referred  to  a 
commissioner  for  settlement ;  that  all  matters  of  construc- 
tion, or  otherwise  proper  for  the  decision  of  the  court  may 
be  so  decided ;  that  a  full,  satisfactory  and  final  adjustment 
and  distribution  of  the  whole  estate  may  be  made,  and  all 
proper  relief  given  in  the  premises." 

The  copy,  brought  up  to  this  court,  of  the  record  of  the 

aise  is  very  imperfect,  being  only  of  such  portions  of  it  as 

tbe  parties  respectively  seem  to  have  considered  material  to 

tbe  controversy  before  this  court.     The  parties,  no  doubt, 

^cre  all  duly  and  promptly  served  with  process,  including 
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the  defendant,  Jacqueline  M.  Seemer,  none  of  whom  seem 
to  have  filed  any  answer  except  the  said  Jacqueline,  who  did 
not  file  any  answer  until  late  in  1874,  though  the  bill  had  been 
tiled  as  early  as  September  rules,  1858,  sixteen  years  before, 
and  though  many  proceedings  had  been  had  in  the  case  be- 
fore a  commissioner,  some  of  which  were  concerning  the 
purchase  of  the  house  and  lot  in  Winchester,  which  had  been 
made  by  said  Jacqueline  M.,  of  the  executor  on  the  1st  day 
of  January,  1856,  as  aforesaid,  the  said  Jacqueline  M.  hav- 
ing been  duly  notified  of  such  proceedings  and  present  on 
the  occasion  of  such  of  them  as  immediately  concerned  him, 
and  especiall}^  such  as  related  to  his  purchase  aforesaid. 

In  the  said  imperfect  copy  of  the  record,  the  following 
proceedings  in  the  case  appear  : 

''Seemer  v.  Seemer.     Extract  from  decree  of  June,  1872. 

**It  is  further  ordered  that  a  rule  be  awarded,  returnable 
to  the  next  term  of  this  court,  against  Jacqueline  M.  Seemer 
to  show  cause,  if  any  he  can,  why  the  house  and  lot  which 
was  sold  to  him  by  the  said  Joseph  D.  Seemer,  shall  not  be 
resold  for  the  purpose  of  paying  the  said  balance  of  pur- 
chase money  due  from  him,  and  in  the  meantime  the  report 
of  Commissioners  Clark  and  Huck,  are  recommitted  to  one  of 
the  commissioners  in  chancery  of  this  court,  to  take  proofs  of 
any  credits  which  may  be  due  to  the  said  Jacqueline  M. 
Seemer  on  account  of  rents  or  otherwise  against  the  said 
balance  of  $927.75,  with  instructions  to  said  commissioners 
to  report  upon  this  subject,  in  time  for  the  action  of  the  court 
upon  the  return  of  said  rule. 

''Extract  from  report  of  Commissioner  Huck  of  June, 
1S72. 

"The  facts  connected  with  the  alleged  sale  of  the  house 
and  lot  mentioned  to  the  defendant,  Jacqueline  Seemer,  and 
the  true  status  of  said  property. 

"The  commissioner  can  find  no  report  of  this  sale  in  the 
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papers  of  the  cause,  or  any  reference  to  it  in  any  of  the  de- 
crees. It  was  probahly  a  parol  sale.  But  in  the  report  re- 
turned by  blaster  Commissioner  Clark,  in  September,  1860, 
the  sale  is  expressly  recognized  and  the  purchase  money 
charged  against  the  purchaser  in  the  distribution  account. 
No  exceptions  have  ev<^*r  been  made  to  said  report.  Said 
charge  is  thus  made,  viz. : 

1S56,  Jan'y  1st.     To   purchase   of  house.  111,800  00 
Int  to  June  1,  '59 369  00 


Total,  June  1,   '59 §2,169  o'o 

(See  page  9  of  said  report). 

''On  page  13  of  said  report  the  sale  is  thus  described  under 
the  head  of  'statement  of  sale' : 

'*The  house  and  lot  on  Water  Street,  oppo- 
site the  Medical  College,  sold  to  Jacque- 
line M.  Seemer,  total  consideration §1,800  00 

(Interest  from  January  1st,  1856 — See  page  13.) 

**But  no  deed  appears  to  have  been  given  to  the  said 
Jacqueline  by  the  executor,  but  the  said  Jacqueline  by  deed  of 
record  in  the  clerk's  office  of  the  corporation  court  of  Win- 
chester, conveyed  on  the  21?t  of  May,  1857,  to  his  brother, 
^Vm.  Seemer,  his  entire  interest  in  the  real  and  personal  es- 
tate of  his  father,  Wm.  Seemer,  deceased. 

**The  said  Wm.  Seemer,  by  deed  recorded  in  the  same  office, 
reconveyed  the  said  interest,  including  expressly  the  said 
house  and  lot  to  the  said  Jacqueline,  on  the  23rd  of  July, 
l^o^,  reciting  that  no  valuable  consideration  passed  for  the 
first  deed,  but  that  it  was  made  for  convenience. 

*^The  executor  is  no  where  charged  by  the  commissioner 
^ho  settled  his  account  with  rents  collected  on  this  propei-ty 
since  the  date  of  the  said  alleged  sale.  The  will  gives  the 
executor  the  following  power  of  sale  :     'All  or  any  of  my 
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property  in  Winchester  may  be  sold,  if  it  can  be  sold  to  ad- 
vantage at  any  time  during  three  years.'  The  will  was  ad- 
mitted to  probate  January  31,  1853.  There  is  ?io  order 
entered  in  this  cause  e,rpressJy  recognizing  this  sale. 

"^In  the  order  of  reference  entered  at  the  November  term, 
1858,  the  chancery  commissioner  was  directed  to  embrace 
in  his  report  'the  several  sales  of  real  estate  made  in  pursu- 
ance of  the  will'  noticing  the  state  of  account  between  the 
executor  and  several  distributees,  some  of  whom  it  is  said 
made  purchases  of  portions  of  the  property. 

''Under  the  said  order,  the  report  of  Master  Commissioner 
Clark  of  September,  1860,  was  returned. 

'*An  order  was  made  November  7,  1860,  recommitting 
the  said  report,  to  which,  however,  no  exceptions  had  been 
made,  to  the  same  commissioner,  and  no  report  has  since 
been  returned. 

'  "It  appears  from  the  testimony  that  during  the  year  1856 
and  1857,  the  property  was  rented  to  E.  C.  Breedin,  and 
that  the  rent  on  the  same  for  those  years,  amounting  to 
$90.00  per  year,  was  paid  to  Joseph  D.  Seemer.  On  the 
1st  of  January,  1858,  Jacqueline  took  possession  of  the  house 
himself,  and  has  ever  since  rented  it  out  or  occupied  it.  It 
appears,  however,  that  during  the  years  1856  and  1857, 
Joseph  D.  Seemer  professed  to  act  as  the  agent  of  Jacqueline 
with  reference  to  this  property.  As  to  the  status  of  the  said 
property,  the  commissioner  finds  that  the  said  sale  was  made 
by  the  late  executor  to  the  said  Jacqueline  and  recommended 
such  order  as  may  be  necessary  to  effectuate  it  and  secure 
the  payment  of  the  unpaid  purchase  money  ;  and  that  in  any 
event,  if  possible,  it  should  be  realized,  either  for  the  pay- 
ment or  for  the  security  of  the  unpaid  legacies,  or  of  the 
balance  due  by  the  said  executor  to  the  several  legatees. 

"Extract  from  decree  of  December,  1872. 

"And  it  appearing  that  the  spa.  having  been  duly  executed 
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for  more  than  two  months  upon  James  Gather,  Washington 
W.  Seemer,  Samuel  R.  Atwell,  Frederick  W.  Kohlhousen 
and  Casper  Nott  (the  sureties  of  said  executor,  and  who  had 
died  pending  the  suit),  who  by  a  former  order  made  in  these 
causes  were  ordered  to  be  made  defendants  in  this  cause, 
these  causes  are  set  for  hearing  as  to  them. 

* 'Seemer   v.  Seemer.     Extract    from    decree,   October, 

1874:. 

"And  it  further  appearing  that  the  rule  ordered  in  these 
causes,  at  the  June  term,  1872,  to  issue  against  the  said 
Jacqueline  M.  Seemer,  has  never  been  executed.  It  is  fur- 
ther a.,  o.  and  d.,  that  said  rule  do  now  issue  returnable  to 
the  next  term  of  this  court." 

After  the  said  decree  of  October,  1874,  the  said  Jacqueline 
M.  Seemer,  for  the  first  time,  filed  his  answer  to  the  said 
bill,  which  had  been  filed  more  than  sixteen  years  before,  and 
after  all  the  decrees  and  proceedings?  aforesaid  had  been  had 
in  the  cause,  and  many  years  after  the  death  of  the  said 
executor.  The  said  answer  was  not  only  to  the  said  bill, 
but  also  to  another  bill  filed  against  him  and  others  in  the 
same  suit  by  Morgan  M.  Seemer,  in  his  own  right  and  as 
administrator  d.  b.  n.  c.  t.  a.  of  Wm.  Seemer,  deceased, 
and  also  to  a  *'rule  heretofore  awarded  against  him  in  the 
above-named  cause,  to  show  cause  why  the  house  and  lot 
which  was  sold  to  him  by  the  said  Joseph  D.  Seemer,  should 
not  be  resold  for  the  purpose  of  paying  the  said  balance  of 
purchase  money  due  from  him."  The  substance  of  said  an- 
swer is  as  follows : 

*'To  each  of  said  bills  the  defendant   demurs  for    want  of 
w\uity  on  their  face. 

*^For  answer  to  said  bills  and  also  to  said  rule,  defendant 
s«^ys  that  more  than  twenty-four  years  ago  Joseph  D.  Seemer 
q^fied  as  executor  of  Wm.  Seemer,  deceased,  and  the 
five  persons  named  in  the  decree  of  November,   1872,  be- 


Digitized  by  VjOOQIC 


156  Seemer  v.  Seemer.         [VoL  1 

came  sureties  on  his  official  bond.  In  September,  1858, 
the  bill  was  filed  by  Joseph  D.  Seemer,  executor,  for  the 
construction  of  the  will  of  the  testator. 

''Respondent  well  understood  that  with  the  determination 
by  the  court  of  the  construction  of  the  will,  all  controversy 
between  the  parties  would  be  ended,  and  nothing  would  re- 
main to  be  done  but  collect  the  assets  and  distribute  them. 
He  was  content  to  leave  the  question  of  construction  to  the 
court,  and  hence  he  did  not  appear  and  answer  the  bill. 

''Respondent  denies  that  he  ever  became  the  absolute  pur- 
chaser of  the  house  and  lot  on  Water  street,  and  denies  that 
any  lawful  evidence  of  such  alleged  fact  ever  existed. 

"He  avers  the  fact  to  be  that  by  an  express  arrangement 
between  the  partieH  in  interest^  it  was  agreed  that  the  real 
estate  in  Winchester  might  be  taken  by  such  of  the  children 
as  desired  it,  at  a  proper  value  to  be  paid  for  only  out  of  the 
distributive  share  of  such  child  in  the  estate  of  the  testator. 
It  was  further  arranged  that  the  highest  sum  that  any  child 
should  be  willing  to  give  should  be  the  value  of  the  prop- 
erty. Under  this  agreement  respondent  agreed  to  give  for 
the  property  $1,800.00,  payable  oat  of  the  distributive  aliare 
of  the  estate^   and  not  oth^riom\ 

"Upon  this  understanding  the  matter  rested. 

"Respondent  did  not  take  possession  of  the  property  at  all 
at  that  time.  The  executor  continued  to  rent  out  the  prop- 
erty and  receive  the  rent,  and  not  until  the  year  1868,  did 
respondent  take  possession  of  the  property,  and  it  was  then 
only  to  preserve  it  from  utter  decay.  ^  It  is  true  that  in  the 
report  of  Commissioner  Clark  of  September,  1860,  respond- 
ent is  treated  as  a  purchaser  of  the  property  and  as  an  ap- 
parent debtor  to  the  estate  for  $1,800.00  purchase  money, 
or  rather  the  executor  is  treated  there  as  having  actually  re- 
ceived the  purchase  money  from  your  respondent,  but  it  is 
shown  that  this  is  but  a  convenient  mode  of  stating  his  account, 
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adopted  by  the  executor  under  a  full  knowledge  of  the  real 
character  of  the  transaction,  but  under  the  confident  belief 
that  he  would  reimburse  himself  the  full  amount  of  the  pur- 
chase money  out  of  the  share  of  respondent  that  would  come 
into  his  hands. 

'<:!ommissioner  Huck,  in  his  report  of  29th  of  October, 
1872,  page  16,  suggests  that  the  questions  arising  out  of  this 
transaction  should  be  settled. 

'*And  in  his  report  of  May,  1872,  page  11,  that  commis- 
sioner reports  what  he  is  pleased  to  call  the  /acts  connected 
with  the  alleged  sale.  Which  'facts'  are  that  no  report  of 
the  alleged  sale  exists,  but  that  Commissioner  Clark  has  re- 
ported it  as  a  sale,  and  as  respondent  did  at  one  time  have 
possession  of  it,  it  was  a  sale  that  bound  respondent  at  all 
events. 

"Respondent  further  adverts  to  the  fact  that  no  report  of 
this  alleged  sale  has  ever  been  made  or  confirmed  by  the 
court.  And  further,  that  as  the  alleged  sale  was  not  made 
under  proceedings  had  in  court,  respondent  is  not  amenable 
to  the  rule  awarded  against  him  here^  and  he  pleads  this  in 
har  of  this  proceeding, 

''Respondent  is  entirely  willing  to  purchase  the  property 

upon  the  terms  originally  proposed.     He  is  not  willing  to 

hear  the  entire  consequence  of  the  great  delay  and  interruption 

in  this  cause  occasioned  by  the  war,  death  of  parties,  etc.,  etc. 

''He  is  willing  to  take  the  property  for  his  interest  in  the 

^^te,  otherwise  he  insists  that  his  proper  distributive  share 

shall  be  paid  to  him." 

The  following  statement  follows  the  said  answer  in  the 
i^ord: 

''Matters  appearing  in  the  record  touching  this  alleged 
*"®j  ^hich  are  herein  inserted  by  agreement,  to  wit : 

^%  the  decree  of  November  term,   1858,  Commissioner 
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Clark  was  directed  to  report  all  sales  made  by  the  executor  to 
any  of  the  distributees,  and  the  status  of  the  accounts  between 
him  and  each  distributee.  Process  returned  with  the  com- 
missioner's report  shows  that  Jacqueline  M.  Seemer,  was 
personally  served  with  notice  of  the  time  and  place  when  and 
where  the  commissioner  would  execute  the  order,  to  wit : 
At  his  office,  January  24:th,  1859.  In  his  report  returned 
September  25th,  1860,  Commissioner  Clark  says  that  he 
made  a  full  investigation  of  all  matters  between  the  executor 
and  the  distributees  in  their  presence.  And  he  also  in  said 
report,  reports  J.  M.  Seemer  as  the  purchaser  of  this  prop- 
erty. The  purchase  was  reported  to  have  been  made  by 
him  January  1st,  1856  ;  several  reports  in  the  cause  were 
made,  but  were  not  confirmed  by  the  court  (except  the  re- 
port of  June,  1872),  as  to  any  matter  embi*aced  therein,  and 
they  reaffirmed  this  fact.  The  court  adopts  the  report  as  to 
him,  and  after  decreeing  the  amount  of  his  indebtedness, 
directs  the  rule  to  issue.  The  executor  had  been  charged 
with  the  amount  of  this  sale  ;  he  died  about  the  beginning 
of  the  war,  and  his  sureties  were  made  parties  at  the  No- 
vember term,  1873,  and  required  to  pay  the  distributees  of 
the  estate  the  amount  of  this  unpaid  purchase  money,  the 
executor  having  failed  to  pay  it  over. 

''At  the  June  term,  1S74,  the  general  receiver  was  ordered 
to  pay  the  amount  of  Jacqueline's  interest,  then  in  his  hands, 
on  an  execution  that  was  ordered  to  issue  against  the  sureties. 
At  the  November  term,  1874:,  the  general  receiver  was  again 
ordered  to  pay  a  further  amount  in  his  hands,  belonging  to 
Jacqueline,  to  the  attorney  for  these  sureties,  they  having 
paid  the  amount  due  by  him.  These  are  the  sums  with  which 
lie  is  credited  in  the  decree  complained  of.  (Signed  by) 
Holmes  Conrad  and  Dandridge  &  Pendleton''  (counsel  for 
the  parties). 

On  the  24:th  of  November,  1877,  the  two  causes  of  Wni. 
Seemer's  executor  v.  Wm.  Seemer's  heirs  and  \Vm.  Seemer^s 
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heirs  v.  Joseph  D.  Seemer's  heirs  came  on  again  to  be 
heard,  when  the  court  being  of  opinion  that  Jacqueline  M. 
Seemer  was  the  purchaser  of  the  house  and  lot  on  Water 
street,  Winchester,  belonging  to  the  estate  of  Wm.  Seemer, 
deceased,  and  is  yet  liable  for  the  purchase  money  therefor, 
and  that  the  rule  awarded  against  him  in  this  cause  is  the 
proper  mode  of  proceeding  ;  decreed  that  unless  the  said 
Jacqueline  M.  Seemer  should  within  sixty  days  from  the  ris- 
ing of  the  court  pay  over  to  the  general  receiver  of  the 
court,  the  sum  of  $927.75,  with  interest  thereon  from  the 
first  day  of  June,  1859,  until  paid  ;  that  being  the  amount 
ascertained  in  this  cause  to  be  due  from  said  Seemer  as 
purchaser  of  said  property,  to  be  credited,  however,  by  the 
sum  of  $305.36,  September  4th,  1874,  and  by  $131.59  as 
of  December  23,  1874,  it  shall  be  the  duty  of  Holmes 
Conrad  and  E.  P.  Dandridge,  who  were  appointed  special 
commissioners  for  the  purpose,  to  offer  the  said  property  at 
public  sale  in  the  manner  and  on  the  terms  prescribed  by 
the  decree. 

The  said  Jacqueline  M.  Seemer  applied  to  a  judge  of  this 
court  for  an  appeal  from,  and  supersedeas  to,  the  said  decree, 
which  was  accordingly  allowed  and  awarded,  the  grounds 
of  error  assigned  in  the  petition  therefor  being,  first,  that  it 
was  not  proper  to  proceed  against  him  by  a  rule  in  said 
causes  for  the  specific  performance  of  his  alleged  contract 
of  purchase ;  and  second,  that  there  was  no  such  contract 
proven  here  as  a  court  of  equity  could  enforce.  If  it  existed 
at  all,  it  was  only  parol,  and  the  only  terms  shown,  are  those 
admitted  in  the  answer.  And  the  great  loss  from  deprecia- 
tion and  decay  occasioned  by  the  lapse  of  more  than  twenty 
years,  makes  the  enforcement  of  such  contract  now,  harsh 
and  inequitable. 

We  think  that  the  facts  set  forth  in  the  opinion  we  have 
expressed,  and  on  which  it  is  founded,  are  conclusively  shown 
by  the  record  and   proceedings  hereinbefore  set  forth,  and 
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that  the  conclusion  to  which  we  have  come  upon  these  facts, 
properly  results  therefrom,  to  wit :  that  though  the  said  pur- 
chase may  have  been  by  a  paroland  not  a  written  contract, 
yet  the  said  contract  ought  to  be  completely  performed,  and 
the  specific  performance  thereof  ought  to  be  enforced  by  a 
court  of  equity.  In  other  words,  if  a  suit  for  specific  per- 
formance of  the  contract  had  been  brought  by  Joseph  Seemer, 
executor  of  Wm.  Seemer,  against  Jacqueline  M.  Seemer,  and 
the  facts  proved  in  such  suit  have  been  as  stated  in  the  said 
opinion,  there  would  certainly  have  been  a  decree  in  such 
suit  for  such  specific  performance.  Though  there  was  no 
written  contract  according  to  the  Statute  of  Frauds,  yet  it 
would  have  been  a  clear  case  of  part  performance,  and  would 
have  been  thus  taken  out  of  the  operation  of  the  said  statute. 
About  this  there  can  be  no  room  for  doubt  or  question,  and 
we  do  not  understand  that  there  is  any.  The  only  ground 
of  controversy  on  this  hand  of  the  subject  is  a  question  of 
fact ;  whether  the  contract  of  purchase  was  an  unconditional 
contract  at  the  price  of  $1,800.00  as  claimed  by  appellees,  or 
a  conditional  contract,  at  the  price  of  $1,800.00,  payable  out 
of  the  appellant's  distributive  share  of  his  father's  estate,  and 
not  otherwise,  as  claimed  in  the  answer  of  the  appellant. 
If  the  former  was  the  fact,  then  clearly  the  case  would  have 
been  a  proper  one  for  a  decree  for  specific  performance  in  a 
suit  in  equity  brought  for  that  purpose,  on  an  unconditional 
contract  of  purchase.  But  if  the  latter  was  the  fact,  then 
clearly  the  contrary  would  have  been  the  case. 

Now  we  think  the  weight  of  the  evidence  decidely  is  in 
favor  of  the  appellee's  version  of  the  contract,  and  against 
that  of  the  appellant ;  in  other  words,  that  the  purchase  was 
an  unconditional  one,  at  the  price  of  $1,800.00,  and  not  a 
conditional  one,  at  the  price  payable  out  of  the  purchaser's 
distributive  share  of  his  father's  estate,  and  not  otherwise. 
Such  a  contract  as  the  latter,  would  have  been  an  exceedingly 
unwise,  as  well  as  an  unauthorized  conti*act  for  a  fiduciary 
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to  make  ;  and  the  strongest  evidence  of  intention  on  his  part 
to  make  such  a  contract  ought  to  be  required  to  warrant  the 
conclusion  that  such  an  intention  existed.     There  is  certainly 
no  such  evidence,   nor  indeed  any  evidence,   of  such  an  inten- 
tion in  this  case.     The  first  intimation  we  have  of  it  in  this 
case,  is  in  the  answer  of  the  appellant,   not  filed  until  late  in 
1874: ;  the  suit  having  been  brought  more  than  sixteen  years 
before,  to  wit,  at  September  rules,    1858.     Very  soon  after 
the  suit  was  brought,    to  wit,  at  November  term,    1858, 
Commissioner  Clark  was  directed  to  report  all  sales  made  by 
the  executor  to  any  of  the  distributees,  and  the  status  of  the 
accounts  between  him  and  each  distributee.     Jacqueline  M. 
Seemer  was  personally  served  with  notice  of  the  time  and 
place,  when  and  where  the  commissioner  would  execute  the 
order.     The  said  commissioner  says  in  his  report  that  he 
made  a  full  investigation  of  all  matters  between  the  executor 
and  the  distributees  in  their  presence.     And  he  also  in  said 
report  reports  J.  M.  Seemer  as  the  purchaser  of  this  property. 
The  purchase  was  reported  to  have  been  made  by  him,  Jan- 
nary  1st,  1856.     No  exception  was  ever  taken  by   J.   M. 
Seemer,  to  this  or  any  other  report.     No  pretension  was  ever 
made,  that  the  sale  was  conditional  until  his  answer  was  filed  in 
1ST4.     A  report  charging  the  amount  of  this  sale,  $1,800.00 
and  interest,  to  the  purchaser  and  to  the  executor,  was  con- 
finned  by  the  court  in  1872.     The  executor  had  been  charged 
with  the  amount  of  this  sale  ;  he  died  about  the  beginning  of 
the  war,  and  his  sureties  were  made  parties  in  November, 
1S73,  and  required  to  pay  to  the  distributees  of  the  estate  the 
amount  of  this  unpaid  purchase  money,  the  executor  having 
twled  to  pay  it  over.     After  all  these  things  were  done,  and 
twelve  or  thirteen  years  after  the  death  of  the  executor,  the 
appellant,  for  the  first  time,  set  up  this  most  extraordinary 
pretension  of  a  conditional   purchase   by   him,   which  is  in 
conflict  with  all  the  circumstances   and   probabilities  of  the 
tase. 

I  Va  Dec~ll 
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We  therefore  reaffirm  the  opinion  we  have  before  expressed, 
that  the  contract  proved  in  this  case  is  a  contract  as  ought  to 
be  enforced  by  a  court  of  ecjuity  in  a  suit  for  specific  per- 
formance. 

2.  The  court  is  further  of  opinion  that  it  was  proper  to  pro- 
ceed against  the  appellant  by  a  rule  in  the  said  cause  for  the 
specific  performance  of  his  alleged  contract  of  purchase  ;  or, 
rather,  it  was  proper,  by  decree  in  this  case,  to  compel  the 
appellant  to  account  for  and  pay  the  purchase  money  due  by 
him,  with  or  without  a  rule,  and  there  was  no  necessity  to 
resort  to  a  rule  for  that  purpose.  A  rule  is  a  proper  mode 
of  proceeding  against  a  purchaser  at  a  judicial  sale.  It  is 
the  means  of  making  such  a  purchaser  a  party  to  the  suit, 
and  subject  as  such  to  the  future  decrees  of  the  court  in  the 
case  affecting  his  purchase. 

The  testator  died  in  January,  1S53,  leaving  a  large  real 
estate  consistins:  chieflv  of  houses  and  lots  in  Winchester, 
providinor,  by  his  will,  for  the  continuance  of  his  business  of 
skin  dressing  and  glove  making,  which  he  had  carried  on  be- 
fore his  death  by  the  aid  of  two  of  his  sons,  for  at  least  three 
yoars  after  his  death,  by  moans  of  the  same  agency ;  apply- 
ing the  proceeds  of  the  business,  with  the  rents  and  interest, 
;uid  to  the  payment  of  all  his  debt^  and  liabilities,  etc.;  and 
the  Will  tlien  contained  a  clause  in  these  words:  '"All  or 
liny  of  my  })rop(u*ty  in  Winchester  may  be  sold,  if  it  can  be 
sold  to  advantage,  at  any  time  daring  the  three  years.''  The 
executor  (lunlilied  as  such  in  January,  18.53,  and  proceeded 
to  continue  the  business  of  the  testator  as  provided  by  the 
will,  and  to  make  sale  of  his  Winchester  proi>erty  as  therein 
directed  ;  selling  some  of  it  to  strangers  and  other  portions 
of  it  tt)  the  devisees  respectively  or  some  of  them,  including 
the  house  and  lot  sold  to  the  apj^eilant.  The  devisees  who 
were  purchasers  seem  to  have  been  slow  in  paying  the  pur- 
chase money,   wishing,    no  doubt,    first  to  ascertain   what 
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would  be  their  distributive  share  of  the  estate,  and  to  have 
it  applied  to  their  credit  on  account  of  said  purchase  money. 
It  thus  happened,  that  after  more  than  five  years  had  elapsed 
since  the  qualification  of  the  executor,  without  his  being  able 
to  collect  what  was  due  the  estate,  especially  by  the  devisees 
who  were  purchasers,  and  settle  his  accounts  as  executor, 
he  filed  the  bill  in  this  case  in  September,  1858,  against  the 
children,  devisees  and  legatees  of  the  testator.  He  therein 
prayed  *'that  all  matters  of  account  arising  out  of  the  facts 
therein  recited  be  referred  to  a  commissioner  for  settlement, 
and  that  all  matters  of  construction,  or  otherwise  proper 
for  the  decision  of  the  court,  may  be  so  decided,  that  a  full, 
satisfactory  and  final  ajustment  and  distribution  of  the  whole 
estate  may  be  made  and  all  proper  relief  given  in  the  prem- 
ises." The  executor  did  not  state  in  his  bill  the  particular 
sale?*  which  he  had  made  to  devisees,  no  doubt  because  there 
was  no  dispute  about  such  sales,  and  the  particulars  thereof 
were  already  well  known  to  the  parties  concerned.  It  was 
expected  that  an  account  would  be  taken  by  a  commissioner 
l)etween  the  executor  and  each  of  the  devisees,  in  which  they 
would  be  charged  with  any  purchase  money  due  by  them, 
and  credited  with  their  distributive  portions  of  the  estate  ; 
thus  treating  the  said  purchase  money,  to  the  extent  of  the 
said  portions  as  so  much  received  on  account  or  in  full  of 
said  portions.  In  this  obvious  view  all  these  purchases  by 
devi^ees  were  matters  of  account  for  settlement  in  this  suit, 
and  were  proper  subjects  for  such  settlement  without  being 
>pecially  named  in  the  bill.  This  was  the  understanding  of 
all  the  parties.  By  the  decree  of  November  term,  1858, 
made  just  two  months  after  the  bill  was  filed,  Commissioner 
Clark  was  directed  to  report  all  sales  made  by  the  executor 
to  any  of  the  distributees  and  the  status  of  the  account  be- 
tween him  and  each  distributee.  Such  an  account  was  ac- 
cordingly taken,  on  notice  to,  and  in  the  presence  of  all  the 
parties  concerned,  the  balance  due  on  such  account  ascer- 
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tained,  including  the  account  with  Jacqueline  M.  Seemer, 
a  report  was  made  of  such  account  to  the  court,  there  was 
no  exception  to  the  same  by  said  Jacqueline  M.,  and  it  was 
afterwards  confirmed  by  the  court. 

We  therefore  think  tliat  it  was  just  as  competent  for  the 
court  in  this  case  to  decree  a  specific  execution  of  the  said 
contract  of  purchase  on  the  part  of  said  Jacqueline  M. 
Seemer,  as  it  would  have  been  for  a  court  of  chancery  to 
have  done  so  in  a  suit  brought  therein  for  that  special  pur- 
pose. And  in  fact,  that  instead  of  bringing  separate  suits 
for  specific  execution  in  each  case,  it  was  more  convenient  and 
for  the  benefit  of  all  parties  to  have  the  whole  matter  settled 
in  one  suit,  as  all  parties  were  interested  in  the  whole.  There 
was  no  necessity  for  a  rule  in  the  case,  as  all  the  parties  con- 
cerned were  before  the  commissioner  when  the  account  was 
settled,  and  understood  the  whole  matter,  which  was  trans- 
acted in  their  presence.  If  a  rule  were  necessary,  however, 
two  rules  were  entered  in  the  case — and  if  no  rule  was  neces- 
sary, the  entry  of  one  could  do  no  harm  and  would  merely 
be  a  work  of  supererogation.  Of  course  property  ought 
not  to  be  decreed  to  be  sold  in  such  a  case  without  affording 
the  purchaser  an  opportunity  to  prevent  such  sale  by  pay- 
ment of  the  purchase  money  due  thereon.  Such  an  oppor- 
tunity \ca^  afforded  to  the  purchaser  in  this  case,  the  sale 
being  decreed  to  be  made  "unless  the  said  Jacqueline  M.  See- 
mer, or  some  one  for  him  do,  within  sixty  days  from  the 
rising  of  the  court,  pay  over"'  to  the  general  receiver  of  the 
court  the  balance  due  from  said  Seemer  as  purchaser  of  said 
property. 

The  court  is  therefore  of  opinion  that  there  is  no  error  in 
the  decree  appealed  from,  and  that  the  same  ought  to  be 
affirmed. 
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Frazier 

V. 

Campbell. 
{Supreme  Court  of  Appeals  of  Virginia,  Oct,  2,  iSyg,) 

Infants'  Contracts — Ratification  after  Full  Age. 

Where  an  infant  after  he  attains  his  majority  ratifies,  in  writ- 
ing, a  deed  made  for  him  during-  his  infancj,  such  deed  is  as 
binding*  upon  him  as  if  it  had  been  made  by  him  in  proper  person 
in  the  first  instance,  and  he  had  been  sui  juris. 

Sale  of  Land — Relinquishment  by  Purchaser  to  Superior  Title. 

Where  it  is  apparent  to  the  purchaser  of  a  tract  of  land  that 
another  has  title  superior  to  that  under  which  he  claims,  it  is 
competent  for  such  purchaser  to  yield  possession  without  a  judg- 
ment at  law. 

Contracts — Rescission —When  Not  Granted. 

The  application  to  a  court  of  equity  to  rescind  or  cancel  a  con- 
tract is  addressed  to  the  sound  judicial  discretion  of  the  court,  and 
in  the  exercise  of  that  discretion,  the  court  not  unfrequently  refuses 
to  rescind,  when  the  circtunstances  have  in  the  meantime  so  far 
changed  that  the  parties  cannot  be  restored  to  the  position  in 
which  they  stood  before,  or  at  the  time  of  the  contract. 

Same — Sanie — Compensation. 

In  a  contract  of  substitution  when  the  consideration  partly  fails 
and  rescission  would  be  inequitable,  the  court  of  equity  will  grant 
relief  by  making  compensation. 

Sometime  prior  to  1847,  James  Campbell  became  the  sole 
owner  of  a  large  tract  of  land,  on  which  the  Rockbridge 
Alam  Springs  were  situated,  containing  about  2,300  acres. 
On  the  14:th  of  December,  he  sold  to  Doyle  an  undivided  in- 
terest in  the  land  retaining  that  on  which  the  Alum  Springs 
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were  situate,  and  the  land  contiguous  thereto.  On  the  20th  of 
August,  1851,  James  Campbell  sold  to  Booth,  Anderson  and 
Christain,  the  1,150  acres  of  land,  being  the  residue  of  the 
original  tract  after  deducting  that  sold  to  Doyle ;  Booth 
being  the  purchaser  of  one-half,  and  Anderson  and  Christian 
the  purchasers  of  the  other  half.  In  August,  1852,  J.  W. 
Frazier,  the  father  of  the  appellant,  bought  the  interest  of 
Booth,  Anderson  and  Christian,  and  subsequently  sold  one- 
fourth  of  this  property  to  Wm.  Frazier,  and  another  fourth 
to  J.  T.  Randolph.  These  sales  were  ratified  and  approved 
by  James  Campbell,  and  with  his  consent  the  bonds  of  An- 
derson, Christian  and  Booth,  which  had  been  executed  to 
Campbell  for  the  deferred  instalments  of  the  purchase  money 
were  surrenderd  to  them,  he  (Campbell),  receiving  the  bonds 
of  John  W.  Frazier.  In  1853,  John  W.  Frazier  died  intes- 
tate, leaving  a  widow  and  one  child,  James  A.  Frazier,  a 
minor,  who  was  his  sole  heir.  In  1859,  James  Campbell  died, 
leaving  two  sons  and  two  daughters,  all  adults,  and  the  par- 
ties desired  to  have  some  definite  arrangement  in  regard  to 
the  conveyance  of  the  title.  The  Fraziers  and  Randolphs 
were  in  full  and  peaceable  possession  of  six  hundred  and 
lifty-two  acres,  which  embraced  the  Alum  Springs.  Doyle 
was  in  possession  of  the  mineral  lands,  but  the  boundaries 
Avere  not  settled  by  survey.  Under  these  circumstances, 
while  it  was  known  that  Campbell,  under  the  contract  with 
Doyle,  was  entitled  to  the  excess  over  the  six  hundred  and 
forty-two  acres,  which  he  had  reserved,  embracing  and  con- 
tiguous to  the  Alum  Springs,  yet  these  terms  were  so 
uncertain  as  to  leave  it  doubtful,  exactly  where  the  commis- 
sioners might  locate  the  deficiency  of  four  hundred  and 
ninety-eight  acres.  Accordingly,  on  the  20th  day  of  August, 
1859,  Alexander  Campbell,  on  behalf  of  himself  and  broth- 
ers and  sisters,  became  the  purchaser,  at  a  commissioners" 
sale,  of  all  the  lands,  except  one  hundred  and  forty  acres, 
which  James  Campbell  had  sold  to  Doyle,  he  also  purchased 
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at  the  same  time  the  Ailstoek  tract  containing  one  hun- 
dred and  ninety-nine  acres,  the  Dunlap  tract  containing  one 
hundred  and  sixty  acres,  and  later  the  Poage  tract,  of  one 
hundred  and  three  acres,  at  $62.50.  On  the  15th  of  October, 
1851),  it  was  found  upon  a  conference  between  the  heirs  of 
James  Campbell  and  Wm.  Frazier,  acting  for  himself  and  as 
administrator  of  J.  W.  Frazier,  and  as  guardian  of  James 
A.  Frazier  and  J.  T.  Randolph,  who  were  the  equitable 
owners  of  the  Alum  Spring  tract,  that  the  convenience  of 
all  parties  would  be  promoted  by  a  modification  of  the  origi- 
nal contract.  As  stated  before,  the  Fraziers  were  in  peace- 
able possession  of  the  Alum  Spring  tract  of  six  hundred 
and  fifty-two  acres,  and  they  were  also  entitled  to  their 
father's  quantity  of  the  four  hundred  and  ninety-eight  acres, 
to  be  laid  off  at  the  southwestern  end  of  the  survey  ad- 
joining the  John  Barclay  survey  of  twenty  thousand  acres. 
The  land  laid  off  in  this  part  of  the  survey  would  be  remote 
from  the  Alum  Spring  tract,  while  it  would  be  convenient 
to  the  rest  of  the  tract  which  had  been  sold  to  Doyle, 
and  subsequently  bought  by  the  Campbells.  The  Camp- 
bells therefore  proposed  to  the  Fraziers,  that  instead  of  lay- 
ing off  to  them  the  four  hundred  and  ninety-eight  acres,  of 
that  part  of  the  tract  as  contemplated  in  the  original  con- 
tract, they  would  convey  to  them,  in  lieu  of  the  four  hu!i- 
dred  and  ninety-eight  acres,  the  Poage  tract  of  one  hundred 
and  three  acres,  the  Ailstoek  tract,  of  one  hundred  and  ninety- 
nine  acres,  and  the  Dunlap  tract  of  one  hundred  and  fifty- 
eight  acres,  making  an  aggregate  of  four  hundred  and  sixty 
acres,  which  was  to  be  accepted  by  them  instead  of  the  four 
hundred  and  ninety -eight  acres.  The  Fraziers  promptly  ac- 
eeped  this  proposition,  which  was  reduced  to  writing,  and 
signed  by  Wm.  Frazier,  Porter  and  Randolph.  As  James 
Frazier  was  an  infant,  the  agreement  was  made  subject  to 
his  ratification  after  he  became  of  full  age.  A  deed 
was  prepared  by  the  Campbells    which   was  approved  by 
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the  grantee,  and  placed  as  an  escrow  in  the  possession  of 
Jos.  G.  Steele  to  be  by  him  delivered,  when  the  purchase 
money  was  fully  paid.  The  Fraziers  were  at  once  put  into 
possession  of  these  tracts,  and  remained  in  possession, 
except  the  Poage  tract,  up  to  the  time  of  this  suit.  James 
A.  Frazier,  after  he  attained  his  full  age,  solemnly,  by 
matter  of  record,  ratified  this  change  of  contract.  In  1870, 
Mr.  George  Eandolph,  of  Philadelphia,  claimed  that  he 
was  the  owner  of  the  Poage  tract,  by  a  prior  patent,  and 
upon  investigation  this  was  found  to  be  true,  and  James  A. 
Frazier,  without  waiting  the  results  of  litigation  yielded  to 
the  claim  of  Geo.  Eandolph,  and  surrendered  the  possession 
of  the  Poage  tract.  James  A.  Frazier,  while  in  possession 
of  the  Poage  tract,  cut  a  large  quantity  of  timber.  He  had 
also  paid  a  large  amount  of  the  purchase  price,  but  after  the 
relinquishment  of  the  Poage  tract,  he  stopped  paying,  and  in 
1875,  Alex.  D.  Campbell  filed  his  petition  representing  that 
there  was  a  large  amount  of  the  purchase  money  due  from 
the  Fraziers  to  his  father's  estate,  and  asking  a  decree  for  its 
payment.  James  A.  Frazier  answered  the  petition,  and  set 
forth  a  claim  to  compensation  for  alleged  defects  in  the  title 
to  various  portions  of  the  land,  which  he  contended,  gave 
him  a  claim  to  damages,  which  would  extinguish  the  peti- 
tioner's whole  claim.  The  cause  was  referred  to  a  commis- 
sioner, who  reported  infavor  of  tlie  appellee,  James  Campbell's 
administrator,  and  the  court  entered  a  decree  accordingly, 
from  which  decree,  the  appellant,  James  A.  Frazier,  ap- 
pealed, and  the  appellate  court  confirmed  the  decree. 

Appeal  from  circuit  court  of  Augusta. 

Sheffy  <&  Bumgardner^  for  appellant. 

A,  H.  Stuart^  for  appellees. 

Burks,  J.,  delivered  the  opinion  of  the  court. 
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The  principles  involved  in  this  cause,  arising  upon  the 
petition  of  the  appellant,  and  the  answer  of  the  appellee,  in 
the  circuit  court  were  settled  by  the  decree  of  that  court 
pronounced  on  the  20th  day  of  November,  1876. 

That  decree  decides  :  Ist.  That  the  contract  of  substi- 
tution, of  the  15th  of  October,  1859, 'and  the  deed  made  in 
pursuance  thereof  on  the  14th  of  September,  1860,  and  now 
deposited  with  Jos.  G.  Steele,  as  an  escrow,  having  been 
long  acquiesced  in  by  James  A.  Frazier,  after  attaining  his 
majority,  and  having  been  confirmed,  ratified  and  accepted 
by  him,  by  solemn  act  of  record,  in  his  bill  for  partition  in 
one  of  these  cases,  cannot  now  be  repudiated  and  discovered 
by  him,  but  must  be  and  is  hereby  adjudged  to  be  firm, 
stable  and  binding  upon  him,  and  all  the  other  parties  thereto. 

2nd.  That  it  appearing  that  the  title  of  James  A.  Frazier 
to  the  Poage  tract  was  inferior  to  that  of  the  persons  claim- 
ing under  the  Grubb  patent  or  Cope  survey,  the  said  Frazier 
was  justified  in  surrendering  the  same  without  awaiting  a 
final  judgment  at  law. 

3rd.  That,  although  the  title  to  the  Poage  tract  has 
failed  by  claim  of  paramount  title  in  another,  James  A. 
Frazier  is  not,  under  all  the  circumstances  of  the  cause,  en- 
titled to  rescission  of  the  contract  of  substitution  of  October 
15th,  1859,  said  Frazier  having  confirmed  and  accepted  the 
deed  of  September  24th,  1860,  which  gives  effect  to  that  con- 
tract, and  having  for  seven  or  eight  years,  since  attaining  his 
majorit3%  ^^^  ^^^  ^  ^^^S  ^^^^  after  the  defect  in  the  title  to  the 
Poage  tract  was  known  to  him,  continued  in  the  use,  occupa- 
tion and  possession  of  the  Dunlap  and  Ailstock  tracts,  cutting 
large  quantities  of  timber  from  those  tracts,  so  that  it  would 
be  impossible  now  to  place  the  parties  in  statu  quo,  as  they 
?tood  at  the  date  of  the  contract,  were  the  court  now  to  de- 
cree a  rescission  of  the  same. 
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4th.  That  the  true  measure  of  compensation  to  James 
A.  Frazier  for  the  loss  of  the  Poage  tract  by  paramount 
title,  is  the  value  of  the  tract  as  of  the  15th  day  of  October, 
1859,  the  date  of  the  contract  of  substitution  to  be  ascer- 
tained, as  of  that  date,  and  credited  as  of  that  date  upon  the 
amount  then  due  upon  the  two  bonds  of  John  W.  Frazier 
and  others,  returned  with  Commissioner  Kinney's  report. 

The  court  is  of  opinion  that  there  is  no  error  in  this  de- 
cree of  the  circuit  court. 

1.  Although  at  the  date  of  the  contract  of  substitution 
and  of  the  deed  pursuant  thereto,  made  and  entered  into  on 
behalf  of  the  appellant,  he  was  a  minor,  yet  after  attaining 
full  age,  in  the  bill  tiled  by  him  and  Porter  and  wife,  he 
expressly  and  distinctly  ratified  said  deed  and  said  contract 
in  the  following  language  :  ''On  the  14th  day  of  Septem- 
ber, 1860,  the  heirs  of  said  James  Campbell  made  a  con- 
veyance, which  your  orator  understood  is  now  on  deposit 
with  James  G.  Steele  of  Rockbridge,  as  an  escrow  to  be 
delivered  when  the  purchase  money  shall  all  have  been  paid, 
by  w^hich  they  convey  to  your  orator,  James  A.  Frazier, 
six  hundred  and  fifty-two  acres  of  land  originally  agreed  to 
be  conveyed  by  James  Campbell  as  aforesaid,  embracing 
the  Rockbridge  Alum  Springs  and  its  improvements,  and 
sundry  other  tracts  mentioned  in  said  deed,  and  amounting 
in  ([uantity  and  (luality  to  about  the  number  of  acres  origi- 
nally agreed  to  be  sold  by  the  said  James  Campbell,  with  the 
consent  of  \Vm.  Frazier,  John  T.  Randolph  and  Stephen  A. 
Porter,  the  husband  of  the  widow  of  John  W.  Frazier,  in 
full  discharge  of  the  said  contract  of  the  said  James  Camj)- 
bell,  deceased,  provided  your  orator,  James  A.  Frazier,  then 
a  minor,  shall  ratify  the  said  arrangement  at  his  arrival  at 
full  age,  and  your  orator  does  hereby  ratify  and  confirm 
the  same,  and  doth  accept  the  said  deed  of  the  14th  of  Sep- 
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tember,  1860.    A  copy  of  said  deed  is  herewitli  filed  marked 

This  deliberate  act  of  the  appellant  made  the  deed  of  the 
Uth  of  September,  1860,  as  obligatory  upon  him  as  if  it  had 
been  formerly  and  solemnly  executed  by  him  in  proper  per- 
son in  the  first  instance,  and  he  had  then  been  sui  juris. 
Besides  this  express  ratification,  there  was  subsequent  ac- 
quiescence for  several  years.  Mere  acquiescence  without 
anything  else  is  not  generally  sufficient  evidence  of 
a  promise,  but  any  ratification  or  affirmance  of  a  clear  and 
equivocal  character,  showing  an  intention  to  affirm  the  deed 
is  enough.  Ervine  v.  Ervine,  9  Wall.  617.  The  question 
of  disaffirmance  is  considered  and  discussed  in  the  opinion  of 
the  court  delivered  by  Judge  Moncure  in  Mustard  v.  Wohl- 
ford's  heirs,  15  Gratt.  329. 

2.  There  is  no  doubt  that  Randolph  had  a  paramount 
title  to  the  Poage  tract  of  land,  and  it  was  therefore  competent 
for  the  appellant  to  surrender  possession  to  him  without 
awaiting  eviction  by  judgment  at  law.  Merryman  v.  Bourne, 
9  Wall.  592. 

3.  This  is  not  a  case  for  the  rescission  of  the  contract. 
The  application  to  a  court  of  ecjuity  to  rescind  or  cancel  con- 
tracts for  lands,  like  that  for  their  specific  execution,  is  ad- 
dressed to  the  sound  judicial  discretion  of  the  court ;  and  in 
the  exercise  of  that  discretion,  the  court  not  unfrequently 
refuse,s  to  rescind,  when  it  would  also  refuse  to  decree  the 
contract  to  be  performed.  2  Minors  Inst.  811.  The  rule 
being,  that  he  who  seeks  equity  must  do  e<|uity  in  matters 
arising  out  of  the  transaction  in  respect  of  which  he  seeks 
relief,  the  court  will  not  rescind  a  transaction,  unless  thi^ 
party  against  whom  relief  is  sought  can  be  remitted  to  the 
position  in  which  he  stood  antecedently  to  or  at  the  time 
of  the  transaction.  The  court  proceeds  on  the  ground  that 
as  the  transaction  never  ought    to   have  taken    place,    tiu^ 
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rights  of  the  parties  are,  as  far  as  possible,  to  be  placed  in 
the  same  situation  in  which  they  would  have  stood  if  there 
never  had  been  any  such  transaction. 

A  contract  cannot  be  rescinded,  if  the  circumstances  have 
in  the  meantime  so  far  changed  that  the  parties  cannot  be 
restored  to  the  position  in  which  they  stood  before  or  at  the 
time  of  the  contract.  Kerr  on  Fraud  and  Mistake,  328, 
33^,  335. 

Manifestly  the  returning  to  the  Campbell  heirs  of  the 
Ailstock  and  Dun  lop  tracts  of  land,  stripped  as  they  have 
been,  since  the  deed  of  September,  1860,  of  their  timber, 
which  alone  rendered  them  of  any  value,  would  not  be  a 
restoration  of  the  former  status. 

4:,  Rescission  being  properly  denied,  and  the  appellant  be- 
ing without  adequate  remedy  at  law,  equity  will  grant  relief 
by  making  compensation.  The  standard  adopted  by  the 
court  by  which  the  loss  should  be  measured,  namely,  the 
value  of  the  Poage  tract  as  of  the  15th  of  October,  1859, 
the  date  of  the  contract  of  substitution,  is,  in  our  opinioD, 
the  correct  one  under  the  circumstances.  It  is  impossible 
to  determine  with  any  decree  of  certainty  where  the  four 
hundred  and  ninety-eight  acres,  the  deficiency  in  the  quan- 
tity of  land  originally  contracted  to  be  sold,  are  located. 
It  cannot  be  ascertained  from  the  written  contract  of 
18i7  between  Campbell  and  Doyle,  nor  from  the  con- 
tracts between  Campbell  and  the  Fraziers,  nor  from  the 
contract  and  deed  of  substitution,  nor  from  any  papers 
or  documents  or  other  evidence  in  the  case.  It  is  very 
clear,  that  when  the  contract  of  substitution  was  entered 
into,  the  heirs  of  Campbell  were  in  a  condition  to  make 
up  the  deficiency  either  out  of  the  moiety  of  the  original 
tract  sold  to  Doyle,  or  the  moiety  retained  by  their 
father,  or  out  of  both,  as  might  be  proper,  the  heirs 
having  by   purchase   acquired   Doyle's   interest.     But  the 
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precise  location  of  the  four  hundred  and  ninety-eight  acres, 
would  seem  to  be  not  very  material  in  this  controversy, 
for  it  is  plain  that  the  value  of  the  substituted  tracts, 
under  the  agreement  among  the  parties,  measures  the  value 
of  the  four  hundred  and  ninety-eight  acres,  and  as  the 
appellant  retains  two  of  the  tracts,  the  loss  will  be  measured 
by  the  value  of  the  Poage  tract,  of  which  he  was  evicted. 

What  that  value  is,  or  rather  was,  at  the  date  of  the  con- 
tract of  substitution  October,  15th,  1859,  is  matter  of  fact,  and 
is  the  only  question  of  much  difficulty  in  this  case.     It  was 
not  settled  by  the  decree  already  referred  to,  but  was  re- 
served, and  was  finally  determined  by  the  decree  appealed 
from,  which  was  rendered  on  the   18th  day  of  June,  1877. 
On  the  several  references  to  a  commissioner  for  enquiry 
as  to  the  value,  many  witnesses  were  examined  and  there 
was  great  diversity  of  opinion  among  them,  the  estimates 
varying  from   twenty-five   cents  to  $25.00  per  acre.     Of 
the  sixteen  witnesses  examined,  for  the  appellee,   one  only 
put  the  value   as  high  as  $4.00   per   acre.     Some  of  the 
others    put   it   at   $2.00   per   acre,    others   at   $1.00   and 
the  others  at  less.     The  average  is  between  $1.00  and  $2.00 
per  acre.     Three  witnesses  only  on  the  part  of  the  appel- 
lant fixed  a  value.     Two   of   these  were  the  appellant  him- 
self, and  Mr.   Wm.  Frazier,  and  the  other  a  Mr.  Withrow. 
The  last  named  thought  the   timber  on  the  land  was  worth 
$1,500.00  or  rather  he  said  he  would  give   that  sum  for 
it.    The   estimates  of   the   Fraziers   were   with   reference 
to  the  land,   as  an  appendage  to  the  Alum  Springs.     An 
examination    of  the    depositions  will    show  that    the  esti- 
mates of  these   gentlemen   were  more  or  less  speculative, 
ilr.   Wm.   Frazier   says   he    was  influenced  in  the   acqui- 
sition of  the  land  by  its  value,   and  use  as  an  appendage 
to  the  Springs.     One  of  the  elements  in  his  estimate  was 
the  timber  on  the  land.     Another  was  the  spring  upon  it,  and 
the  use  he  proposed  to  make  of  it.     He  considered  it  a  splen- 
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did  fountain,  and  to  spring-goers,  with  nothing  to  do,  it 
would  repay  them  (with  a  good  road)  to  ride  to  see  it,  and 
it  was  one  of  his  plans  to  erect  a  bathing  establishment  there, 
etc.  He  admits,  however,  that  these  latter  uses  might  be 
regarded  as  purely  speculative,  as  they  really  were,  for  the 
land  was  about  four  miles  distant  from  the  Springs  by  a  road 
leading  over  a  mountain.  He  was  very  unwilling  to  fix  any 
monied  value  on  the  land,  but  finally  said  that  considering 
the  difficulty  at  this  day  of  attempting  to  assign  a  value  in 
money  to  what  he  did  not  in  October,  1859,  attempt  to  esti- 
mate, he  thought  he  might  safely  say,  that  he  could  then  have 
estimated  the  failure  to  secure  the  advantages  offered  by  the 
acquisition  of  the  Bubbling  Spring  tract  (which  is  the  same 
as  the  Poage  tract)  as  an  appendage  to  the  spring,  as  some 
two  thousand  dollars.  Commissioner  Kinney,  after  the  esti- 
mate of  the  witness  With  row,  reported  that  in  his  opinion 
$1,500.00  would  be  a  fair  and  equitable  compensation  to 
the  appellant  for  the  loss  of  the  land  as  an  appendage  to  the 
Alum  Springs.  Commissioner  Waddell,  to  whom  Kinney's 
report,  with  the  exceptions'  was  referred,  concurred  with 
Kinney  in  his  estimate  of  $1,500.00  as  the  value  of  the  land 
considered  as  an  appendage  to  the  springs  and  further  fixed 
the  intrinsic  value  of  the  land  at  $1,000.00.  Now,  evidently 
these  commissioners,  perplexed,  as  their  reports  show  them 
to  have  been,  by  the  conflicting  character  of  testimony,  paid 
but  little  regard  to  the  estimates  of  value  given  by  the  numer- 
ous witnesses  of  the  appellee,  and  the  circuit  court  not  being 
satisfied  with  the  conclusions  reached  by  the  commissioners, 
'•and  not  being  advised  of  the  proper  decree  in  the  premises,*'' 
recommitted  Mr.  WaddelFs  report  to  him,  with  directions 
to  consider  the  exceptions,  and  revise  and  remodel  the  report, 
as  he  might  be  advised  from  the  evidence  then  in  the  case, 
and  such  as  might  thereafter  be  taken  by  the  parties,  and 
further  directs  him  to  select  two  or  more  impartial  and  un- 
prejudiced persons,  who  should  go  upon  the  land  in  contro- 
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versy,  and,  upon  a  view,  estimate  the  value  thereof  upon  the 
loth  day  of  October,  1859,  and  whether  the  land  has  any  par- 
ticular value  as  an  appendage  to  the  Rockbridge  Alum  Springs 
property,  and  what  other  timber  lands  could  be  procured 
equally  accessible  to  said  property.  Pursuant  to  this  order 
the  commissioner  selected  William  Wilson,  John  D.  Storrett 
and  D.  F.  Mohler,  and  states  in  his  report,  that  they  '^were  se- 
lected, because  of  their  intelligence,  impartiality  and  peculiar 
fitness  for  the  duty  required/'  These  gentlemen  went  upon 
the  land,  two  of  them  in  company  with  the  appellant  and 
appellee,  and  the  other  one  in  company  with  the  appellee  on 
the  following  day,  and  after  examining  the  land,  they  ap- 
peared before  the  commissioner  and  gave  their  depositions, 
the  counsel  on  both  sides  being  notified  but  neither  appear- 
ing. The  three  witnesses  concurred  in  the  opinion,  that  the 
land  has  no  special  value  as  an  appendage  to  the  Springs 
property,  and  that  they  had  no  knowledge  of  what  other 
timbered  lands,  if  any,  can  be  procured  equally  accessible  to 
said  property.  Wilson  and  Sterrett  value  the  land  as  of  the 
15th  of  October,  1859,  at  one  dollar  per  acre,  and  Mohler  at 
ninety  cents  per  acre  and  the  commissioner  reported  that  the 
testimony  of  these  witnesses  under  all  the  circumstances, 
was  conclusive  of  the  matter  in  controversy.  Thereupon 
the  circuit  court  pronounced  the  decree  appealed  from,  and 
after  reciting  that  Messrs.  Wilson  and  Mohler,  from  their  res- 
idence and  occupation  in  life,  were  peculiarly  well  qualified  to 
judge  of  the  v^alue  of  the  land  as  to  which  they  testified,  and 
John  D.  Sterrett,  the  third  commissioner,  being  a  man  of 
recognized  intelligence  and  integrity,  and  also  well  acquainted 
with  the  value  of  such  land,  in  the  judgment  of  the  court, 
great  weight  was  due  to  their  opinions  and  report,  and  that 
the  commissioner  in  connection  with  the  other  evidence  in 
the  cause,  very  properly  adopted  it  as  the  basis  of  his  report, 
confirms  Commissioner  Waddell's  second  report  by  which  the 
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value  of  the  land  was  fixed  at  $103.00,  and  that  amount  de- 
ducted from  the  bond  of  the  appellant. 

Although  this  opinion  is  already  at  greater  length  than 
was  anticipated  at  its  commencement,  we  deem  it  proper  to 
give  some  extracts  from  the  depositions  of  these  witnesses, 
because  of  their  important  bearing  on  the  case. 

Mr.  Wilson,  after  stating  that  he  and  Sterrett,  went  on  the 
land,  and  that  the  appellant  and  appellee  met  them,  and  showed 
them  the  lines,  corners  and  line  trees,  about  which  there 
was  no  disagreement,  says,  ''We  went  through  the  tract,  and 
examined  it  thoroughly.  This  tract,  which  is  known,  as  the 
Bubbling  Spring  or  Poage  tract,  lies  in  the  mountains,  or, 
rather  between  two  hills,  which  are  parts  or  spurs  of  the 
mountains,  and  forms  a  little  valley,  with  the  Bubbling 
Spring,  between  the  middle  of  the  tract  and  the  upper  end. 
This  is  a  very  beautiful  spring,  and  a  bold  stream  flows  from 
it  through  the  remainder  of  the  land.  The  quality  of 
the  land  is  rather  better  than  ordinary  mountain  land. 
A  portion  of  the  tract  is  considerably  better,  say  two-thirds, 
but  the  remainder  is  very  inferior.  The  average,  however, 
is  somewhat  better  than  ordinary  mountain  land.  For  ag- 
ricultural purposes,  my  opinion  is  that  the  land  will  not  pay 
for  its  cultivation. 

''The  tract  is  tolerably  well  timbered  for  mountain  land. 
The  timber  consists  of  oak,  some  few  poplars,  a  few  large 
white  pines,  and  a  very  few  locust ;  the  balance  is  under- 
growth, scrub  oaks  and  dwarf  pines.  Most  of  the  white 
oak  timber  would  be  suitable  for  railroad  ties,  but  is 
hardly  large  enough  for  saw  timber.  I  think  the  whole 
tract  would  not,  in  1859,  have  furnished  more  than  seven 
hundred  to  one  thousand  hewed  ties,  which  at  that  time, 
standing  in  the  woods,  were  worth  about  four  cents  each. 
About  that  time,  I  was  engaged  in  the  tie  business,  and 
both  bought  and  sold  ties,  about  the  same   distance   from 
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the  railroad.  There  is  no  great  deal  of  any  other  kind  of 
oak  timber,  and  what  there  is  has  no  special  value.  There 
are  a  few  poplar  trees  very  suitable  for  saw  timber,  but 
I  doubt  if  it  would  have  paid  expenses  to  get  it  out  from 
that  place.  There  are  not  many  white  pines,  but  what 
there  are  are  good  and  suitable  for  shingles.  These  trees 
would  furnish  possibly  30,000  shingles,  worth  in  1859,  in 
the  woods,  not  more  than  fifty  cents  per  one  thousand.  The 
few  locust  trees  would  furnish  some  posts.  I  can't  say  how 
many. 

**I  can  not  see  how  this  tract  has  any  special  value  as  an  ap- 
pendage to  the  Rockbridge  Alum  Springs  property.  There 
is  no  way  of  getting  to  it  from  the  Springs  except  by  crossing 
a  mountain.  The  only  road  practicable  for  vehicles  is  cir- 
cuitous, and  the  distance  some  three  or  four  miles.  It  is 
also  over  the  mountain.  A  nearer  way,  but  a  mere  path, 
we  were  informed,  leads  directly  across  the  mountain.  On 
account  of  the  distance,  etc.,  from  the  Springs,  the  tract  could 
not  be  specially  valuable  to  the  Springs  as  a  place  from  which 
to  obtain  firewood.  A  large  amount  of  firewood  might  be 
obtained,  but  I  don't  think  it  would  pay  to  get  it  out. 

**There  is  a  good  road  from  the  tract  to  the  railroad,  some 
three  or  four  miles,  but  in  1859,  and  since,  there  has  been  no 
demand  for  firewood  on  the  railroad  to  justify  the  cost  of 
obtaining  it  from  this  tract. 

''As  to  any  other  especial  value  of  the  tract  as  an  appendage 
to  the  Springs,  the  idea  of  making  a  bathing  place  there,  and 
a  fishing  place,  etc.,  we  took  them  all  in  consideration,  and  my 
judgment  is  that  the  proprietor  would  never  be  repaid  the 
costs  of  making  such  improvements  and  keeping  them  up.'' 

Sterrett  concurred  in  Wilson's  testimony  in  every  partic- 
ular. 

Mohler  examined  the  land  in  company  with  the  appellee, 
the  day  after  it  was  examined  by  Wilson  and  Sterrett.     He 
1  Va  Dec— 12 
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is  a  native  of  Augusta  county,  where  he  says  he  has  resided 
all  his  life  except  that  during  small  periods  of  the  last  twenty 
years  he  lived  in  the  counties  of  Rockingham  and  Rock- 
bridore.  For  about  fifteen  months  in  1868  or  1869,  he  lived 
in  Rockbridge,  four  miles  from  Goshen,  and  some  fifteen 
miles  from  the  Bubbling  Spring  or  Poage  tract  of  land,  and 
for  the  last  twenty-one  years  he  has  been  running  a  steam 
saw  mill  and  engaged  in  the  lumber  business. 

After  speaking  of  his  examination  of  the  land,  he  says:  ''I 
am  satisfied  that  I  saw  the  whole  tract.  There  is  not  and  has 
not  been  for  years,  or,  indeed,  ever,  any  saw  timber  there 
in  sufficient  quantity  to  justify  the  expense  of  getting  it  out. 
It  would  be  preposterous  to  take  a  saw  mill  there  to  get  out 
the  small  quantity  of  good  saw  timber  on  the  land.  In  my 
judgment  there  is  white  pine  enough  to  make  20,000  shin- 
gles, and  white  oak  enough  to  make  from  4,000  to  5,000  tight 
barrel  staves.  The  remainder  of  the  timber  suitable  for 
railroad  ties  would  yield  probably  a  thousand  ties  and  no 
more.  There  is  a  larger  yield  of  ties  than  the  land  would 
have  afforded  fifteen  or  twenty  years  ago,  owing  to  the 
growth  and  improvement  of  the  trees.  My  belief  is  that  the 
timber  is  much  better  now  than  it  was  fifteen  or  twenty 
years  ago.  I  consider  the  whole  value  of  the  tract  of  land 
consists  in  the  value  of  the  shingles,  barrel  and  tie  timber 
found  on  it.  I  think  the  value  of  these  kinds  of  lumber  per 
thousand  is  about  what  it  was  twenty  years  ago,  viz.  :  shin- 
gles about  seventy-five  cents  per  thousand,  barrel  staves  about 
$2.00  per  thousand  and  railroad  ties  five  cents  (^5c.)  each. 
The  laud  of  this  tract  is  not  worth  anything  for  agricultural 
purposes — it  is  not  worth  fencing.  Mr.  Randolph,  the 
owner  of  the  tract,  had  put  up  a  summer  residence  on  the 
tract  at  considerable  expense,  but  the  whole  property  with 
its  present  improvements,  can  have  no  great  value  to  any 
one  except  a  rich  man,  who  can  afford  to  indulge  in  such  a 
place  of  resort. 
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''The  spring  is  large  and  attractive,  but  the  water  is  not 
cold.  I  can't  see  that  the  tract  has  any  special  value  as  an 
appendage  to  the  Rockbridge  Alum  Springs  property.  It  is 
too  far  to  haul  firewood,  with  a  mountain  to  cross.  I  don't 
see  how  the  tract  could  profitably  be  made  a  bathing  or  fish- 
ing place  in  connection  with  the  Springs." 

We  have  omitted  to  state  a  fact  appearing  in  the  record, 
which  is  deemed  of  some  importance  in  determining  the  value 
of  this  Bubbling  Spring  or  Poage  tract  of  land.  It  was  pur- 
chased by  the  appellee,  Campbell,  on  the  7th  day  of  Septem- 
ber, 1859  (a  little  more  than  a  month  before  the  contract  of 
substitution  was  entered  into),  at  a  public  sale  under  a  decree 
of  the  court.  The  sale  was  made  in  front  of  the  hotel,  at 
the  Rockbridge  Alum  Springs,  by  public  auction,  after  ad- 
vertisement in  the  county  newspaper  and  by  hand  bills,  and, 
as  Campbell  testifies,  in  the  presence  of  Mr.  Wm.  Frazier. 
Hiis  statement  is  contained  in  what  is  called  ''the  replication" 
of  Campbell  to  the  appellant's  petition,  which  is  referred  to 
in  Campbell's  deposition  and  made  a  part  of  it.  The  price 
at  which  it  was  purchased  was  sixty-two  dollars  and  fifty 
cents  for  the  tract.  Campbell  says  that  he  thought  he  paid 
its  value  when  he  bought  it,  but  that  he  might  have  given  a 
dollar  an  acre,  if  he  could  not  have  bought  it  for  less,  that  he 
did  not  think  he  would  have  given  any  more  than  one  dollar 
per  acre  at  that  time. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is  no 
error  in  the  decree  complained  of,  and  that  it  should  be 
affirmed. 
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Oliver's   Adm'r 

r. 
Hayes's  Adm'r. 

{Supreme  Court  of  Appeals  of  Vir^nia,  January,  1877,) 

[Virginia  Law  Journal,  1877,  p.  51.] 

Evidence — Competency  of  Witnesses — Case  at  Bar. 

In  a  suit  by  the  administrator  of  A.  against  the  administrator  of 
B.  on  a  bond  given  by  B.  to  A.  during  their  lifetime,  C,  whose 
name  had  been  erased  from  a  former  t>ond  payable  to  A.  in  which 
B.  was  one  of  the  obligors,  which  bond  formed  the  foundation  of 
the  bond  sued  on,  was  called  as  a  witness  to  prove  the  circum- 
stances attending  the  erasure  of  his  name :  fuld,  C.  is  a  competent 
witness. 

Same — Same—  Same. 

Upon  the  trial,  D.,  the  widow  of  B.  was  called  as  witness  to 
prove  certain  facts  which  occurred  in  B.'s  lifetime  relating  to  the 
execution  of  the  bond  sued  on :  keldy  the  rule  of  law  excluding  the 
testimony  of  a  surviving  husband  or  wife  as  to  facts  occurring- 
during  the  coverture  is  not  confined  to  confidential  communica- 
tions between  the  parties,  but  extends  to  all  matters  which  he  or 
she  would  be  incompetent  to  prove  in  a  suit  brought  during  the 
lifetime  of  the  other,  and  D.  is  therefore  incompetent. 

I>ebt  on  Bond. — The  faetc>  sufficiently  appear  in  the  opinion. 

l\hh  ct*  M'vmj  and  W,it*h<^  for  plaintiff  in  error. 

/rw*.  B,  Fittvh  and  B*' rli^JiiU\  for  defendant  in  error. 

Barti^n,  J.,  dolivennl  the  opinion  of  thecourt- 

This  was  an  action  of  debt  on  a  bond  for  $1,100,  dated  the 
2od  February,  lSt>7,  bnnight  by  Alex.  Sydnor,  adm^r   d. 
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b.  n.  of   Wm.  W.    Oliver,  dec'd,  against  Wm.  F.  Davis 
adrn'rof  Geo.  L.  Hayes,  dec'd.     The  defence  was  that  the 
bond  was  obtained  by  fraud.     To  support  the   defence   the 
deposition  of  Mrs.  Fanny  C.  Hayes,  the  widow  of  the  in- 
testate, George  L.  Hayes,  taken  by  consent,  subject  to  legal 
exceptions,  was  oftered  in  evidence  for  the  purpose  of  prov- 
ing a  conversation    which  had  occurred  in    her    presence 
between  her  husband  and  Wm.  W.  Oliver,  the  intestate  of  the 
plaintiff,  in  which  the  said  Oliver  admitted  that  he  had  agreed 
to  take  her  husband's  name  off  a  bond  for  $3,000  held  by  him, 
to  which  her  husband  was  one  of  the  securities,  and  assigned 
as  his  reason  for  not  complying  with  his  promise,  that  such 
erasure  of  a  bond  would  render  it  worthless.     On  being  told 
by  Hayes  that  he  was  under  the  impression  that  the  bond 
was  already  worthless  by  reason  of  the  erasure  of  the  name 
of  D.  B.  Hatcher,  another  security,  Oliver  positively  denied 
that  Hatcher  had  ever  been  a  security  to  the  bond,  and  stated 
that  he  had  been  offered  as  a  surety  but  had  failed  to  sign 
it ;  and  that  he,  Hayes,  was  the  only  obligor  whom  he  con- 
^^idered  solvent,  that  Hayes  then  offered  $500  to  be  released, 
which  not  being  accepted,   he  offered  to  give  his  bond  for 
?1,100.     Oliver  took  that  offer  under  consideration,  and  the 
lK)nd  in  suit  was  subsequently  executed,  though  she  was  not 
present  at  the  time.     That  after  the  offer  to  give  the  now 
lK)nd  was  made,  Oliver,  in  response  to  a  request  from  Hayes 
to  be  shown  the  bond  for  $3,000,  stated  it  was  put  away 
very  securely  at  home  among  his  papers  and  would  require 
a  longer  search  for  it  than  he  felt  able  to  undertake.     Objec- 
tion was  made  to  the  competency  of  the  witness  to  give  this 
evidence,  but  the  court  being  of  opinion    that   ''the  facts 
deposed  to  by  the  witness  were  not  acquired  by  reason  of 
the  relation  of  husband  and  wife,  and  that  the  disclosure 
thereof  by  her  would  constitute  no  breach  of  the  confiden- 
tial relation  existing  between  husband  and  wife  ;  but  that 
the  facts  were  such  as  might  have  been  acquired  and  deposed 
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to  by  any  other  witness,"  overruled  the  objection  and 
admitted  the  evidence.  This  constitutes  the  plaintiflPs  first 
bill  of  exceptions. 

His  second  bill  of  exceptions  was  taken  to  the  admission 
of  D.  B.  Hatcher  as  a  witness  to  prove  that  his  name,  which 
was  shown  by  an  inspection  of  the  bond  for  $3,000,  dated 
March  15,  1858,  and  produced  in  court,  to  have  been  erased, 
was  erased  in  his  presence  and  for  the  purpose  of  releasing 
him  from  further  liability  as  a  security,  on  the  ground,  that 
the  other  party  to  the  transaction,  the  witness  was  called  to 
prove,  was  dead. 

I  think  this  exception  was  not  well  taken.  Hatcher  was 
competent  to  prove  the  facts  he  deposed  to.  He  was  neither 
a  party  to  the  suit  nor  interested  in  its  event,  and  was  compe- 
tent at  common  law  before  our  statute  in  relation  to  witnesses, 
passed  on  the  2d  of  March,  1866.  That  statute  was  designed 
to  extend,  not  to  curtail  the  competency  of  witnesses.  The 
first  section  removes  the  general  incompetency  springing 
from  interest.  The  second  section  states  exceptions  to,  and 
the  qualified  operation  of  the  first  section  in  certain  cases. 

I  think  it  clear  that  only  those  were  within  the  purview 
of  the  statute  who  were  incompetent  by  reason  of  interest 
either  as  parties  or  being  interested  in  the  event  of  the  suit, 
and  that  it  should  not  be  so  construed  as  to  render  a  witness 
incompetent  who  was  competent  before  it  was  passed. 

Besides,  in  this  case,  the  contract  or  transaction  as  to 
which  the  witness  Hatcher  was  introduced  to  testify  was  hij> 
release  from  liability  as  one  of  the  securities  on  the  bond 
for  13,000,  not  the  liability  of  Hayes  on  the  bond  for  *1,  lOO, 
which  was  ''the  subject  of  the  investigation."  It  is  true 
that  his  evidence  had  a  material  bearing  on  the  subject  of 
the  investigation,  otherwise  it  would  not  have  been  admissi- 
ble, because  of  irrelevancy.  It  would  be  a  perversion  of 
the  statute  and  productive  of  much  mischief  so  to  apply   it. 
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as  to  exclude  the  evidence  of  the  surviving  party  to  all  con- 
tracts and  transactions  connected  with  or  bearing  upon  that 
particular  transaction,  which  should  be  the  subject  of  the 
investigation  to  which  he  was  not  a  party,  and  in  the 
result  of  which  he  was  not  interested. 

The  2d  section  of  our  act  of  March  2d,  1866,  providen 
that  '^nothing  in  the  first  section  of  this  act  shall  be  con- 
strued to  alter  the  rules  of  law  now  in  force  in  respect  to 
the  competency  of  husband  and  wife  as  witnesses  for  or 
against  each  other  during  the  coverture  or  after  its  termina- 
tion,'' &c. 

The  competency  of  Mrs.  Hayes  as  a  witness  in  this  case, 
is  therefore  to  be  deteimined  upon  the  rules  of  law  in  force 
when  that  statute  was  enacted,  and  entirely  irrespective  of 
its  effect  upon  other  classes  of  witnesses. 

It  is  universally  conceded  that,  by  the  common  law,  a 
hasband  or  wife  cannot  be  admitted  to  give  evidence  for  or 
against  each  other. 

The  reason  for  this  exclusion,  is  said  to  be  founded  partly 
on  their  identity  of  interest  and  partly  on  a  principle  of  pub- 
lic policy,  which  deems  it  necessary  to  guard  the  security 
and  confidence  of  private  life,  even  at  the  risk  of  an  occa- 
sional failure  of  justice.  They  cannot  be  witnesses  for  each 
other,  because  their  interest  are  absolutely  the  same  ;  and 
not  against  each  other,  because  this  would  be  inconsistent 
with  the  relation  of  marriage  ;  and  the  admission  of  such 
evidence  would  lead  to  disunion  and  unhappiness,  and  possi- 
bly to  perjury.     1  Ph.  Ev.  78. 

Ouriog  the  coverture  the  rule  of  exclusion  has  always  been 
deemed  absolute  when  the  husband  was  a  party,  or  was  so 
directly  interested  in  the  event  of  the  suit  as  that  he  could 
not  be  examined.     2  Stark  (400-1)  6  Am.  Ed. 

So  strictly  is  this  rule  of  exclusion  observed,  that  Lord 
Hardwicke  w^ould  not  suffer  a  wife  to  be  examined  though 
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her  husband  consented.  And  after  the  dissolution  of  the 
marriage  by  divorce  or  its  termination  by  death,  neither  in 
the  one  case  nor  the  survivor  in  the  other,  is  permitted  to 
give  any  evidence  of  what  occurred  during  the  marriage 
which  would  have  been  excluded  if  the  marriage  had  contin- 
ued. 

The  attempt  has  been  made  to  confine  this  rule  of  exclu- 
sion, after  termination  of  the  marriage,  to  confidential  com- 
munications between  the  husband  and  wife,  and  to  allow 
the  survivor  to  testify  as  to  those  matters,  the  knowledge  of 
which  was  derived  from  sources  other  than  the  deceased,  and 
not  by  means  of  the  conjugal  relation,  upon  the  argument  that 
the  reason  assigned  for  the  rule,  not  then  applying,  the  rule 
itself  should  cease.  Though  the  leading  elementary  writers 
upon  the  subject  of  evidence  do  not  sanction  this  distinction 
between  the  operation  of  the  rule  during  marriage  and  after 
its  termination.  1  Ph.  Ev.  79  ;  2  Stark  (400)  6  Am.  Ed.' ; 
Peake  Ev.  248  (Norris  Ed.),  it  is  not  without  support  from 
respectable  text-writers.  Green,  sec.   338. 

While  in  some  of  the  English  cases,  the  only  reason  assigned 
for  the  exclusion  of  evidence  as  to  confidential  communica- 
tions, was  that  they  were  confidential ;  but  one  case  has  been 
cited,  in  which  a  surviving  wife  was  permitted  to  testify  as 
to  what  had  occurred  during  the  marriage. 

In  Beveridge  v.  Minter's  ex'ors,  1  Car.  and  P.  364,  in 
the  sittings  at  nisi 2^ruis  after  Trin.  Term,  1824,  before Ld. 
Ch.  J.  Abbott,  afterwards  Ld.  Quanten,  the  widow  of  the 
testator  was  called  to  prove  certain  admissions  of  her  deceased 
husband.  Being  objected  to,  the  Ld.  Ch.  J.  said  :  ^'She 
is  appearing  against  her  own  interest.  This  is  an  action 
brought  against  her  husband's  executors.  If  you  (that  is 
the  executors)  had  called  her,  the  other  side  would  have 
asked  if  she  took  any  benefit  under  the  will."  His  sole 
ground  seems  to  have  been  that  she  was  appearing  against 


Digitized  by  VjOOQIC 


Va.  Dec.]  Oliver  v,  Hayes.  185 

her  own  interest,  and  when  pressed  by  Scarlett  for  the  defend- 
ants, with  the  observation,  that  if  the  husband  had  been 
alive  and  the  action  brought  against  him,  she  could  not  have 
been  a  witness,  it  is  stated  that  he  merely  replied,  '  'at  present  I 
do  not  see  any  objection,"  so  that  there  does  not  appear  to 
have  been  much  discussion  in  that  case.  Maule,  J. ,  in  O'Con- 
nor V.  Marjoribanks,  4  Man.  &  Gr.  445. 

The  verdict  being  for  the  defendants,  this  ruling  of  the 
Ld.  Ch.  J.  could  not  be  brought  before  the  court  in  banc. 
It  was  considered  to  be  in  conflict  with  a  ruling  of  Ch.  J. 
Best,  made  in  the  succeeding  sittings  after  Mich.  Term,  1824, 
in  the  case  of  Doker  v.  Hasler,  Ry.  and  M.  198;  2  Steph. 
N.  P.  1760;  and  with  the  previous  ruling  of  Ld.  Alvanley 
in  Monroe  v.  Twisleton,  Peake  Ev.   App. 

This  conflict  of  decisions  was  finally  settled,  and  Beve- 
ridge  v.  Minter  expressly  overruled  by  the  court  of  com- 
mon pleas  in  the  case  of  O'Connor  v.  Marjoribanks,  4  Man. 
&  Gr.  435  (43  E.  C.  L.  R.  228),  which  was  an  action  of 
trover  for  plate  brought  by  the  administratrices  of  an  intes- 
tate. The  question  was  as  to  the  admissibility  of  the  widow 
to  prove  that  the  plate  had  been  pledged  by  her  in  her  hus- 
band-s  lifetime  under  his  authority.  The  attempt  was  made 
to  limit  the  rule  of  exclusion  of  the  surviving  wife's  evi- 
dence of  what  occurred  during  the  marriage,  to  such  matters 
as  were  in  the  nature  of  confidential  communications  be- 
tween them.  But  said  Tindal,  Ch.  J. :  "But  such  a  limita- 
tion of  the  rule  would  verj^  oftefl*  be  extremely  difficult  of 
application,  and  would  introduce  a  separate  issue  in  each 
case  as  to  whether  or  not  the  communications  between 
husband  and  wife  were  to  be  considered  of  a  confidential 
character.''     p.  443. 

Coltman,  J.  ''Undoubtedly  that  is  not  the  rule  during  the 
lifetime  of  both  parties;  for  the  rule  then  is,  that,  with  the 
exception  of  certain  well-known  instances,   neither  husband 
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nor  wife  can  be  admitted  as  a  witness  for  or  against  the 
other ;  and,  I  think,  no  such  distinction  as  that  now  attenopted 
to  be  set  up,  arises  upon  the  death  of  one  of  the  parties." 

Maule,  J.,  before  whom  the  case  had  been  tried  at  //Av/ 
prius^   and    who    had  admitted  the  evidence  reserving  the 
question — ''Upon  principle,  however,  I  think  we  ought  to 
decide    against    the    admission  of  this  witness.     The  text- 
books generally  give,  as  the  reason  for  the  rule  as  to  exclud- 
ing the    testimony  of    husband  or    wife,  the    necessity  of 
preserving  confidence  of  the  conjugal  relation  ;  and  that  may 
be  so.     But  it  by  nomeans  follows,  that  the  rule  is  co-exten- 
sive with  the  reason  given  in  support  of  it ;  and,  indeed,  it 
would  be  very  inconvenient  if  it  were  so  ;  as  the  question 
would  be  frequently  raised  as  to  whether  or  not  some  par- 
ticular communication  or  fact  occurring  between  husband 
and  wife,  was  of  a  confidential  character  ;  which  would  give 
rise  to  endless  embarrassments  and  distrust.     A  rule  may 
be  a  very  good  rule,  though  the  reason  on  which  it  is  founded 
may  not  be  applicable  to  every  case  which  is  governed  by 
the  rule.     For  instance,  the   Statute  of  Frauds,  29  Charles 
II,  c.  3,  was  passed  to  prevent,  amongst  other  things,   the 
setting    up  of    fraudulent   agreements  ;  but  if  it    had  laid 
down  the  rule,   that  no  instrument  obtained  by  fraud  should 
be  valid,  it  would  have  left  the  (juestion,  in  every  case,  open 
to  great  difficulty  as  to  whether  there  had  been  fraud  or  not. 
Instead  of  that,  a  clear  and  simple  rule  is  established — that 
the  agreements  must  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith — and  so  the  policy  of  the  law  { in 
order  to  insure  conjugal  confidence),  has  laid  down  a  definite 
rule,  that,  in  no  case  shall  husband  or  wife  be  allowed  to  give 
evidence  for  or  against  each  other.     That  rule  extends   to 
this  case  ;  for  though  the  husband  is  dead,   the  reason   for 
the  rule  applies  just  as  strongly  as  if  he  were  alive." 
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Since  this  decision,  it  has  been  considered  settled  in  Eng- 
land, that  at  common  law,  no  such  distinction  as  that  con- 
tended for,  existed  ;  and  that  the  surviving  husband  or 
wife,  could  not  be  permitted  to  give  any  evidence  as  to  what 
occurred  during  the  marriage,  after  its  termination,  which 
woald  have  been  excluded  if  the  marriage  had  continued. 

Several  American  cases  have  been  cited  by  the  counsel 
for  the  defendant  in  error,  in  which  a  different  opinion  is 
expressed  as  to  this  distinction  between  the  operation  of  the 
rule  of  exclusion  after  the  termination,  and  during  the  con- 
tinuance of  the  marriage.  In  these  cases,  the  distinction  is 
rather  asserted  or  assumed  to  exist,  and  such  reasons  as  are 
aligned  for  it,  are  not  satisfactory. 

I  think  the  rule  as  laid  down  by  the  court  of  common 
pleas,  in  O'Connor  v.  Marjoribanks,  which  is  not  referred 
to  in  any  of  these  cases,  is  more  consistent  with  the  princi- 
ples of  the  common  law,  and  tend  to  secure  the  peace  and 
confidence  of  the  marital  relation,  which  are  liable  to  be 
more  or  less  impaired,  if  the  competency  of  the  survivor  to 
give  evidence  for  or  against  the  estate  of  the  survivor,  as 
to  what  occurred  during  the  marriage,  is  to  be  made  the 
subject  of  judicial  determination  in  each  case,  and  to  depend 
upon,  whether  it  was  obtained  in  a  confidence,  which  is  vio- 
lated by  the  very  submission  of  the  question,  should  it  be 
held  to  have  been  so  obtained. 

By  recent  acts  of  parliament,  sweeping  changes  have  been 
made  in  the  rules  of  the  common  law  in  England  as  to  the 
competency  o*f  witnesses.  By  the  16  &  17  Vic.  c.  83,  hus- 
bands and  wives  are  competent  and  compellable  to  give  evi- 
dence ''on  behalf  of  any  or  either  of  the  parties  to  the  suit, 
action  or  proceeding,"  in  all  civil  cases,  except  of  adultery ; 
and  neither  is  allowed  to  disclose  any  communication  made 
to  him  or  her  by  the  other  during  marriage. 
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With  this  change  of  the  policy  of  the  law  in  England,  we 
have,  however,  no  concern  in  this  case.  Our  inquiry  is 
confined  by  the  provision  of  our  statute  to  the  rules  of  law 
in  force  in  this  state,  at  the  time  of  its  enactment.  What 
they  were,  so  far  as  the  question  before  us  is  concerned,  is 
considered  to  have  been  definitively  settled,  and  in  accord- 
ance with  the  decision  in  O'Connor  v.  Marjoribanks,  in  the 
case  of  William  and  Mary  College  v.  Powell,  12  Gratt.  372. 

The  question  in  this  case  was  as  to  the  competency  of 
Powell,  the  grantor,  in  a  deed  of  settlement  upon  his  wife 
and  children — the  wife  being  dead,  and  the  whole  interest 
in  the  children — to  prove  against  creditors  of  his  assailing 
the  deed,  the  considerations  mentioned  in  the  deed,  in  favor 
of  those  claiming  under  the  wife. 

It  was  held  by  the  court,  that  the  character  of  grantor  in 
the  deed,  did  not  affect  his  competency. — Lee,  J.,  pp.  383-4. 
In  accord,  Kevan  v.  Branch,  1  Gratt.  274,  and  Patteson  v. 
Ford,  2  Gratt.  18.  But  that  he  was  not  a  competent  witness, 
because  he  was  the  husband  of  the  grantee,  under  whom  the 
parties  interested  claimed.  In  this  case,  no  question  of  con- 
fidential communications  was  involved.  And  though  in 
some  of  the  cases  referred  to  by  the  learned  judge  in  deliv- 
ering the  opinion  of  the  court,  there  might  have  been  such 
an  element — none  such  was  involved  in  the  facts  of  the  case, 
nor  in  the  evidence  sought  to  be  introduced  ;  nor  is  the  rea- 
soning of  the  court  based  upon  the  policy  of  excluding  such 
communications.  The  incompetency  of  the  witness  is  placed 
upon  the  general  ground  of  the  marital  relation.  And  that 
as  he  could  not  have  been  competent  to  give  the  evidence, 
in  a  suit  against  the  wife,  her  death  did  not  remove  the  in- 
competency to  give  any  evidence  as  to  matters  occurring: 
during  the  marriage,  which  would  have  been  excluded,  had 
it  continued. 
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I  think  the  decision  of  that  case  must  control  the  ca 
fore  us,  and  that  as  Mrs.  Hayes  could  not  have  bee 
mitted  to  give  the  evidence  she  did,  if  the  suit  had 
against  her  husband,  it  was  error  to  admit  her  to  g 
after  his  death. 

The  other  judges  concurred. 

Judgment  reversed. 
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Common  wealth 

V. 

Andrews,  Ordway  and  Green. 

{Supreme  Court  of  Appeals  of  Virginia,  February ,  1877,) 

[Virginia  Law  Journal,  1877,  p.  92.] 

Buildings  Erected  by  U.  S.  Government  on  Private  Property— As- 
sessment of— Case  at  Bar. 
Buildings  were  erected  by  the  United  States  on  land  owned  by 
A.,  O.  and  G.,  with  the  permission  and  with  the  understanding- 
that  the  buildings  were  removable  at  the  pleasure  of  the  U.  S. 
The  buildings  were  used  by  the  U.  S.  for  the  purpose  of  preparing 
granite  to  be  employed  in  the  erection  of  public  buildings  at 
Washington,  D.  C.  The  assessor  charged  the  buildings,  along 
with  the  land,  to  A.,  O.  and  G.  Upon  their  application,  ander 
ch.  33,  {  87,  Code  of  1873,  for  redress  against  the  assessment,  it 
was  held : 

Same — Same. 

1.  That  the  buildings  remained  personal  chattels,  and  the  prop- 
erty of  the  U.  S. 

Same — Same — Exempt  from  Taxation  by  State. 

2.  That  they  are  a  means  employed  by  the  federal  government 
for  carrying  into  effect  powers  granted  under  the  constitution, 
and,  as  such,  are  exempt  from  state  taxation,  and  were  there- 
fore improperly  assessed  to  A.,  O.  and  G. 

The  facts  certified  were  the  following  : 

Andrews,  Ord\vay  and  Green  own  a  tract  of  land  in  Ches- 
terfield county.  The  land  and  buildings  thereon  were  assessed 
on  the  land  lHX>k  for  1873  at  ^•J^.^G^O,  and  the  whole  thereof 
charired  to  Andrews,  Ordwav  and  Green.     The  sum  included 
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in  said  assessment  on  account  of  buildings  was  $27,500  ;  of 
the  said  buildings  only  one-sixth  in  value  belongs  to  Andrews, 
Ordway  and  Green ;  the  rest  of  the  buildings,  amou 
value  to  five-sixths  of  the  whole,  were  erected  by  th< 
with  the  consent  of  Andrews,  Ordway  and  Green,  ai 
the  understanding  that  the  said  buildings  were  remo^ 
theU.  S.     The  said  buildings  were  paid  for  entirely 
U.  S.,  and  are  the  property  of  the  U.  S.  :  they  are  i 
the  operatives  and  employees  of  the  U.   S.   in  dresf 
granite  to  be  used  in  the  erection  of  certain  public  b 
in  Washington,  D.  C,  for  the  use  and  accommodatic 
State,  Navy  and  War  Departments  of  the  U.  S.  gove 
Andrews,  Ordway  and  Green  paid  the  taxes  assessed 
them ;  and  for  the  recovery  of  the  portion  assessed 
buildings  owned  by  the  U.  S.,  and  to  have  the  saidb 
stricken  from   the  assessment,  they  applied  to  the 
court  under  ch.  33,  §87,  etseq.,  of  the  Code  of  187 
relief  asked  was  refused  by  the  county  court,  but  or 
to  the   circuit  court,   it    was  granted.     Andrews, 
and   Green    thereupon    applied    to    the   auditor   oi 
accounts  to  refund  the  taxes  improperly  assessed     ^ 
and  paid  by,  them  ;  and  upon  his  refusal  to  do  so,  they  applied 
to  the  court  of  appeals  for  a  mandamus  to  compel  him  to 
issue  his  warrant  in  their  favor,  pursuant  to  ch.   33,   §  90. 
Pending  this  proceeding  by  mandamus,   the  commonwealth 
sued  out  a  writ  of  error  to  the  judgment  of  the  circuit  court 
reversing  that  of  the  county  court,  and  thereupon  the  two 
cases  were  heard  together. 

TTie'  Attorfiey  General^  for  the  commonwealth. 

McRae  and  Christian^  contra. 

Chkistian,  J.,  delivered  the  opinion  of  the  court. 

While  the  amount  involved  in  this  case  is  insignificant. 
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the  question  we  have  to  determine  is  of  the  gravest  impor- 
tance, because  it  involves  the  respective  rights  and  powers 
of  the  state,  and  the  federal  government,  with  respect  to 
the  highest  prerogative  of  sovereignty,  the  power  of  taxa- 
tion. 

First,  I  have  to  remark,  that  it  must  be  taken  upon  the 
certificate  of  facts  in  the  record  as  a  concesHum  in  the  case 
that  five-sixths  of  the  buildings  erected  on  the  lands  of 
Andrews,  Ordway  and  Green  were  the  property  of  the 
United  States,  erected  by  that  government  for  a  legitimate 
purpose,  and  under  a  contract  to  be  removed  at  the  pleasure 
of  the  government.  Under  that  contract,  they  (the  build- 
ings) were  not  the  property  of  the  owners  of  the  soil,  and 
were  no  part  of  the  real  estate. 

It  is  a  principle  firmly  settled  by  numerous  decisions,  that 
where  a  building  is  erected  by  one  man,  upon  the  land  of 
another,  by  his  permission,  upon  an  agreement  or  under- 
standing that  it  may  be  removed  at  the  pleasure  of  the 
builder,  it  does  not  become  a  part  of  the  real  estate,  but 
continues  to  be  a  personal  chattel  and  the  property  of  the 
person  who  erected  it.  1  Wash,  on  Real  Prop.  p.  3,  §  4  ; 
Osgood  V.  Howard,  6  Green.  452 ;  Smith  v.  Benson,  1  Hill 
176;  Wells  v.  Banister,  4  Mass.  614;  Doty  v.  Gorham,  5 
Pick.  489  ;  Marcy  v.  Darling,  8  Pick.  283  ;  Rogers  v. 
Woodbury,  15  Pick.  146  ;  W^all  v.  Hinds,  4  Gray  273  ; 
Barnes  v.  Barnes,  6  Vt.  388 ;  Dubois  v.  Kelly,  10  Barb. 
496  ;  and  Dame  v.  Dame,  38  N.  H.  429,  and  cases  there 
cited  where  the  whole  subject  is  elaborately  discussed,  and 
numerous  decisions  of  many  states  in  the  union  are  collated. 

From  these  decisions  it  is  clear  that  the  mere  fact  that 
these  buildings  were  erected  upon  the  land  of  the  defendants 
in  error  by  their  permission  did  not  constitute  them  a  part 
of  the  realty,   but  they  were  the  personal  property  of  the 
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United  States  government   to  be  renaoved  at  its  pleasure 
under  its  contract  with  the  defendants  in  error. 

Being  then  the  property  of  the  United  States,  is  it  liable 
to  be  taxed  by  the  state  ?  This  is  the  question  we  have  to 
determine.  It  has  been  argued  here  on  both  sides  with  sig- 
nal ability  and  learning.  In  my  view  of  the  case,  however, 
much  of  the  learned  and  eloquent  argument  of  the  attorney 
general  was  directed  to  a  question  that  does  not  arise  in  this 
case.  He  treated  the  property  taxed  as  real  estate,  and  pro- 
tested against  the  right  of  the  United  States  to  acquire  or  con- 
trol in  any  manner  any  real  property  within  the  jurisdiction 
of  the  state,  except  in  the  mode  pointed  out  in  the  constitu- 
tion. Undoubtedly,  the  jurisdiction  of  the  state  is  supreme 
oTer  every  inch  of  her  territory,  except  that  which  is  volun- 
tarily relinquished  to  another  sovereignty.  Beyond  all  ques- 
tion the  right  of  eminent  domain  is  in  the  state  and  not  in 
the  United  States.  The  United  States  can  acquire  ownership 
of  the  soil  within  the  territory  of  the  state  only  with  the 
consent  of  the  state. 

But  in  this  case  the  property  taxed  is  not  land,  but  personal 
property,  and  questions  as  to  eminent  domain  and  exclusive 
jurisdiction  need  not  be  considered.  The  simple  question  is, 
whether  this  personal  property  acquired  by  the  United  States 
for  the  purposes  set  forth  in  the  certificate  of  facts,  is  a  proper 
subject  of  taxation  by  the  state.  It  is  certified  as  part  of 
the  facts  proved  in  the  court  below,  that  "the  said  buildings 
were  paid  for  entirely  by  the  United  States,  and  are  the 
property  of  the  United  States,  and  are  used  by  the  operatives 
and  employees  of  the  United  States  in  dressing  granite  to  be 
Uised  in  the  erection  of  certain  public  buildings  in  Washing- 
ton for  the  use  and  accommodation  of  the  State,  War  and 
Navy  Departments  of  the  United  States  government. "  Can 
such  property,  used  for  such  purposes,  be  a  legitimate  sub- 
ject of  state  taxation  ? 
1  Va  Dec— 13 
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Taxation  in  an  incident  of  sovereignty,  and  is  co-extensive 
with  that  to  which  it  is  an  incident.  All  subjects  over  which 
the  sovereign  power  of  the  state  extends  are  objects  of  tax- 
ation, but  over  those  which  it  does  not  extend  are  upon  th# 
soundest  principles  exempt  from  taxation.  This  proposi- 
tion may  almost  be  pronounced  self-evident. 

In  our  complex  system  of  government,  the  power  of  tax- 
ation is  concurrent  in  the  state  and  federal  governments. 
These  two  governments  operate  on  the  same  people  and  over 
the  same  territory.  The  power  of  sovereignty  are  divided 
between  the  government  of  the  Union  and  those  of  the  states  ; 
and  although  both  exist  within  the  same  territorial  limits, 
they  are  separate  and  distinct  sovereignties,  acting  separately 
and  indepeYidently  of  each  other,  within  their  respective 
spheres.  Each  within  its  appropriate  sphere  is  supreme. 
They  are  each  sovereign  with  respect  to  the  objects  committed 
to  it,  but  neither  sovereign  with  respect  to  the  objects  com- 
mitted to  the  other.  It  is  true,  the  government  of  the 
United  States  is  one  of  the  limited  and  carefully  guarded 
powers.  It  must  be  now  taken  as  an  established  rule  of  con- 
struction of  the  constitution  of  the  United  States,  that  the 
sovereign  powers  vested  in  the  state  governments  by  their 
respective  constitutions  remain  unaltered  and  unimpaired  ex- 
cept so  far  as  they  were  granted  to  the  government  of  the 
United  States.  That  the  intention  of  the  framers  of  the 
constitution  in  this  respect  might  not  be  misunderstood,  this 
rule  of  interpretation  is  expressly  declared  in  the  10th  art.  of 
the  Amendments  :  ''The  powers  not  delegated  to  the  United 
States  are  reserved  to  the  states  respectively  or  to  the  peo- 
ple.*' 

The  government  of  the  United  States,  therefore,  can 
claim  no  powers  which  are  not  granted  to  it  by  the  consti- 
tution, and  the  powers  actually  granted  must  be  such  as  are 
expressly  given,  or  given    by   necessary  implication.      But 
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while  a  government  of  limited  powers,  yet,  within  the  sphere 
of  its  granted  powers  and  in  the  exercise  of  all  those  means, 
and  the  employment  of  all  those  agencies  and  instrumental- 
ities '^necessary  and  proper  for  carrying  into  execution" 
its  granted  powers,  the  government  of  the  United  States  is  as 
supreme  and  independent  as  the  states  which  created  it. 

McCulloch  V.  Maryland,  4  Wheat.  327  ;  Osborne  v.  U.  S. 
Bank,  9  Wheat.  738  ;  Weston  v.  City  of  Charleston,  2  Pet. 
449  ;  Bank  of  Commerce  v.  N.  Y.  City,  2  Black.  620  ;  Bank 
Tax  Cases,  2  Wall.   200  ;  Kent.  Com.  425,  431  (Marg  ). 

Let  us  now  apply  these  principles  to  the  case  before  us. 
The  property  proposed  to  be  taxed  is  owned  by  the  United 
States  government  and  used  by  that  government  in  prepar- 
ing granite  for  the  erection  of  a  grand  public  building  in  the 
city  of  Washington,  for  the  accommodation  of  the  Navy, 
War  and  State  Departments.  The  property  thus  owned  and 
used  is  not  the  property  of  a  contractor  of  that  government, 
but  of  the  government  itself,  and  is  used  by  its  employees 
and  agents.  Now  the  power  to  **erect  needful  public  build- 
ings" is  one  of  the  powers  expressly  granted  in  the  consti- 
tution. And  even  if  it  had  not  been  expressly  granted,  it 
would  have  been  conferred,  by  necessary  implication  ;  for 
the  very  establishnient  of  the  government  carried  with  it  the 
necessity  of  the  power  to  erect  public  buildings  in  which  to 
carry  on  its  great  and  varied  affairs  in  its  different  depart- 
ment<». 

The  power  to  '^erect  needful  buildings"  necessarily  carries 
with  it  the  power  to  use  the  proper  means  to  erect  such  build- 
ings. This  cannot  be  done  without  materials,  without  tools, 
without  machinery,  without  enginery,  often  expensive  and 
elaborate.  Buildings  cannot  be  spoken  into  existence  or 
ndsed  by  magic. 

Property  in  varied  forms  must  be  employed  in  providing 
material,  in  dressing  it  into  shape  and  form,  in  transporting 
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it  and  placing  it  in  ite  appropriate  place.  And  all  this  must 
be  done  often,  and  generally  within  the  territorial  limits  of 
the  states. 

Suppose  the  necessary  materials  cannot  be  obtained  within 
the  ten  square  miles  comprising  the  District  of  Columbia,  or 
from  any  other  real  estate  over  which  the  United  States  holds 
exclusive  jurisdiction  and  ownership,  what  then?  May  not 
the  government  acquire  by  purchase  the  necessary  materials 
in  one  of  the  states  ?  And  if  so  acquired,  must  it  not  have 
the  right  without  hinderance  or  restriction  to  prepare  those 
materials  by  the  use  of  all  the  machinery  and  all  the  appli- 
ances necessary  to  that  end  i  If  temporary  buildings  are 
necessary,  may  it  not  put  up  such  buildings  under  contract 
with  the  owner  of  the  soil  ? 

If  engines  and  machinery  and  teams  and  wagons  and  other 
appliances  and  property  are  necessary,  can  this  property  be 
taxed  when  used  for  this  legitimate  purpose  ?  I  think  not. 
The  power  to  tax  carries  with  it  the  power  to  destroy.  If 
the  right  to  impose  the  tax  exists  at  all,  it  is  a  right  which, 
in  its  nature,  acknowledges  no  limits.  It  may  be  carried  to 
any  extent  within  the  jurisdiction  of  the  state  or  corporation 
which  imposes  it,  which  the  mere  will  of  such  state  or  cor- 
poration may  prescribe.  The  consequence  would  be,  that 
the  state  might  deprive  the  general  government  of  the  ex- 
ercise of  power  essential  to  its  very  existence. 

Can  anything  be  more  dangerous  or  more  injurious  than 
the  admission  of  a  principle  which  authorizes  every  state 
and  every  corporation  in  the  Union  which  possesses  the 
right  of  taxation,  to  burthen,  at  their  discretion,  the  exercise 
of  the  granted  powers  of  the  general  government,  or  those 
which  are  necessary  and  proper  to  carry  such  granted 
powers  into  execution  ?  Within  this  domain  the  supremacy 
of  that  government  cannot  be  questioned.  Aad  in  the  ex- 
ercise of  its  legitimate  powers,  it  must  be  left  free  and  un- 
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embarrassed  by  any  oonflictiDg  authority.  The  powei-s  of  a 
state  cannot  rightfully  be  so  exercised  as  to  impede  or  ob- 
struct the  free  course  of  those  measures  which  the  govern- 
ment of  the  states  united  may  rightfully  adopt. 

In  McCulloch  y.  The  State  of  Maryland  {supra)  this  question 
was  discussed  in  all  its  relations  by  the  most  distinguished 
counsel  of  that  day  of  great  men  ;  Daniel  Webster,  William 
Pinkney,  William  Wirt,  Luther  Martin,  and  Walter  Jones, 
being  among  the  counsel  who  argued  the  case.     Chief  Justice 
Marshall  delivered  the  opinion  of  the  court.     That  opinion 
stands  to-day,  as  it  will  stand  for  all  time,   as  a  .  monument 
to  his  wisdom  and  learning,  and  among  the  great  emanations 
of  that  luminous  intellect  which  made  clear  and  certain  every 
<|aestion  it  took  in  its  grasp.     The  principles  established  by 
that  opinion  have  been  recognized  and  followed  ever  since. 
I  give  his  own  interpretation  of  that  opinion — given  ten  years 
afterwards — to  show  its  application  to  the  case  before  us. 
In  Weston  v.  The  City  Counsel  of  Charleston,   2  Pet.  467, 
he  says — referring  to  the  case  of  McCulloch  v.    State    of 
Maryland:    "It  was  discussed  at  the  bar  in  all  its  relations, 
and  examined  by  the  court  with  its  utmost  attention.     We 
will  not  repeat  the  reasoning  that  conducted  us  to  the  con- 
clusion then  formed  ;  but  that  conclusion  was,  that  all  sub- 
jects over  which  the  sovereign  power  of  the  state  extends, 
are  objects  of  taxation  ;  but  those  over  which  it  does  not 
extend,  are,  upon  the  soundest  principles,  exempt  from  tax- 
ation.    The  sovereignty  of  a  state  extends  to    everything 
which  exists  by  its  own  authority,  or  is  introduced  by  its  per- 
mission, but  not  to  those  means  which  are  employed  to  carry 
into  execution  powers  conferred  by  the  people  of  the  United 
States.     The  attempt  to  use  the  power  of  taxation  on  the 
means  employed  by  the  government  of  the  Union,   in  pur- 
suance of  the  constitution,  is  itself  an  abuse,  because  it  is  the 
usurpation  of  a  power  which  the  people  of  a  single  state  cannot 
give.    The  states  have  no  power  by  taxation  or  otherwise. 
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to  retard,  impede,  burthen,  or  in  any  manner  control  the 
operation  of  constitutional  laws  to  carry  into  execution  the 
powers  vested  in  the  general  government/' 

The  case  before  us  seems  to  me  to  come  within  the  letter 
and  spirit  of  the  principles  here  announced. 

Property  is  certainly  one  of  the  means,  or  agencies,  or 
instrumentalities,  or  whatever  you  may  call  it, ^'necessary  to 
carry  into  execution''  the  powers  expressly  granted  in  the 
constitution  to  erect  *^all  needful  buildings."  The  govern- 
ment of  the  United  States  must,  of  necessity,  hold  propertj^ 
within  the  state,  as  the  means  of  exercising  its  high  and 
important  functions.  And  if  this  property  can  be  taxed  by 
the  state,  it  may  be  taxed  out  of  existence,  and  thus  the  gen- 
eral government  may  be  "retarded,  impeded,  and  burthened'^ 
in  its  operations  to  such  an  extent,  that  its  most  important 
functions  may  be  impaired,  and  its  very  existence  threatened. 

I  have  already  said  that  the  principles  settled  in  McCulloch 
V.  State  of  Maryland  have  never  been  departed  from,  but 
acted  upon  by  the  supreme  court  of  the  United  States  for 
more  than  half  a  century — from  1819  down  to  the  present 
Aviy.  In  several  recent  decisions  the  same  doctrines  have 
been  reaffirmed.  See  Bankof  Commerce  v.  New  York  City, 
2  Black.  620  ;  Bank  Tax  Cases,  2  Wall.  200. 

The  establishment  and  enforcement  of  the  principles  de- 
clared by  Chief  Justice  Marshall  in  the  cases  above  referred 
to,  are  absolutely  necessary  to  the  harmonious  and  efficient 
operations  of  both  the  national  and  state  governments. 
They  apply  to  both  and  must  govern  both  with  equal  force. 
If  the  state  governments  may  tax  the  property,  the  means, 
the  appliances,  the  agencies  and  instrumentalities  used  by 
the  federal  government  in  carrying  on  its  manifold  and 
varied  operations  within  that  sphere  in  which  it  is  supreme, 
why  may  not  the  national  government  tax  the  property,  the 
agencies  and  instrumentalities  used  by  the  state  government 
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in  carrying  on  its  operations  within  that  sphere  in  which  it 
is  supreme  ? 

If  such  usurpation  of  authority  can  be  exercised  by  one, 
why  may  it  not  be  exercised  by  the  other  ?  In  both  it  would 
be  an  usurpation  and  abuse  of  authority. 

In  The  Collector  V.  Day,  11  Wal.  127,  Mr.  Justice  Nelson, 
in  delivering  the  opinion  of  the  court,  uses  the  following 
forcible  and  apt  words,  which  very  fitly  apply  to  the  point 
we  are  now  considering.  It  was  a  case  where  a  United 
States  collector  sought  to  impose  a  tax  upon  the  salary  of  a 
judicial  officer  of  a  state.  In  discussing  the  question  as  to 
the  power  of  the  federal  government  to  enforce  sue  , 

he  says  :   ''And  if  the  means  and  instrumentalities  ei  d 

by  that  government  (the  United  States  government)  to 
carry  into  operation  the  powers  granted  to  it  are  necessarily 
exempt  from  taxation  by  the  states,  why  are  not  those  of  the 
state  depending  upon  their  reserved  powers,  for  like  reasons 
equally  exempt  from  federal  taxation  ?  Their  unimpaired 
existence  in  the  one  case  is  as  essential  as  in  the  other.  It 
is  admitted  that  there  is  no  express  provisions  in  the  consti- 
tution that  prohibits  the  general  government  from  taxing 
the  means  and  instrumentalities  of  the  states  ;  nor  is  there 
any  prohibiting  the  states  from  taxing  tiie  means  and  instru- 
mentalities of  that  government.  In  both  cases  the  exemption 
rests  upon  necessary  implication,  and  is  upheld  by  the  great 
law  of  self-preservation  ;  as  any  government  whose  means 
emploj'ed  in  conducting  its  operations,  if  subject  to  the  con- 
trol of  another  and  distinct  government,  can  exist  only  at 
the  mercy  of  that  government.  Of  what  avail  are  these 
means,  if  another  power  may  tax  them  at  discretion  ?"  See, 
also,  Dobbins  v.  Commissioners  of  Erie,  16  Pet.  435. 

I  think  the  true  principle  sustained  by  the  highest  au- 
thority, by  the  constitution  itself,  and  by  its  most  eminent 
expounders,   is  that  heretofore  declared,  to  wit  :  that  each 
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government  is,  within  appropriate  sphere,  supreme.  Each 
is  sovereign  with  respect  to  the  objects  committed  to  it. 
Neither  is  sovereign  with  respect  to  the  objects  committed 
to  the  other. 

If  this  cardinal  principle  of  the  constitution  be  constantly 
kept  in  view  and  steadily  upheld,  the  two  governments, 
state  and  federal,  will  move,  each  in  ite  own  orbit  of  gov- 
ernmental operations,  without  collision  and  without  conflict 
of  .  authority.  Each  being  separate  and  independent  ; 
neither  interfering  with  the  other,  within  the  domain  of  its 
exclusive  sovereignty  ;  the  operations  of  each  left  free  and 
unembarrassed  from  restrictions  imposed  by  the  other  ;  the 
whole  complex  system  will  move  in  harmony  and  peaceful 
conjunction,  dispensing  to  all  the  blessings  of  free  govern- 
ment and  constitutional  liberty. 

Staples  and  Burks,  JJ.,  concurred.  Moncure,  P.,  and 
Anderson,  J.,  dissented. 

Judgment  affirmed. 


NOTK. 

The  right  of  the  federal  g-overnment  to  acquire  and  hold  land 
for  its  public  uses  in  the  state,  without  the  consent  of  the  state* 
was  not  necessary  to  be  decided  in  the  case  before  the  court ;  but 
the  opinion  of  all  the  judges  upon  that  vexed  question  seems  to 
have  been  adverse  to  the  existence  of  such  right.  In  the  case  of 
Kohl  V,  U.  S.,  1  Otto  367,  the  Supreme  Court  of  the  United  States 
reached  an  opposite  conclusion.  In  that  case  it  was  decided  that 
the  United  States  might,  for  its  public  uses,  condemn  land  in  a 
state,  without  the  consent  of  the  latter,  by  a  proceeding  in  invi- 
turn  against  the  owner,  making  to  such  owner  due  compensation. 
—Ed. 
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Hart  and  alh. 

V. 

Haynes  and  als. 

(Special  Court  of  Appeals  of  Virginia^  February^  iSjj 

[Virginia  Law  Journal,  1877,  p.  109.] 

Written  Contract  to  Convey  Land — Judgments  against  Seilei — 
dation— Case  at  Bar. 

By  a  written  contract  between  W.  and  G.    executed  on  30 
uary,    1866,    W.    sold   to  G.  a  tract  of  land,    at  which  time  < 
part  of  the  purchase  money,  and  W.  bound  himself  by  the  c 
to   make   to   G.,    upon    payment   of   the   balance   of   the  pi 
money,  a  deed   for  said  land.     The  contract  was  duly  execu 
acknowledged,    but    never   recorded.     On    Ma3'   21st»    1866, 
wife   conveyed   said   land   to   G.    by  deed   with  general  wa 
which    was   acknowledged   on   that   day,  and  duly  recorded 
next.     At  the  time  of  the  execution  of  the  deed  G.  owed  a  1 
of  $311.83  of   the   purchase   money,  with  interest  from  Jan 
1866,  for   which  he   was  requested  by  W.  to  execute  his  bon 
instead  of  himself,  which,  with  the  assent  of  S.,  who  was  present, 
was  accordingly  done.     On  May  16th,  1866,  during  the  term  of  the 
county  court  of  Caroline,  which  began  on  the  14th  of  that  month, 
H.  and  J.   each  recovered  judgments  against  W.,  which  were  duly 
docketed   on   June   6,  1866.     On    February'  11,  1861,  A.  recovered  a 
judgment  against  W.,  which  was  docketed  May  16,  1866.     On  May 
29,  1866,    at  a    term  of  the  circuit  court   of  Caroline,  which   began 
on  that  day,  P.  recovered  a  judgment  against  W.,  which  was  dock- 
eted July  2,  1866.     Upon  these  facts  it  was  held : 

Same— Failure  to  Record — Judgments  against  Seller  Docketed— 
Priority. 
1.  The  contract  of  January  30,  1866,  never  having  been  recorded, 
as  required  by  ch.  118,  sec.  4,  5,  7  of  the  Code  of  1860,  was  void 
as  to  the  judgment  creditors  of  W.,  whose  judgments  were  duly 
docketed. 
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Deed  of  Conveyance  under  Contract  Recorded— Judgment — Priority. 

2.  P.*s  judgment  having  been  recovered  after  the  deed  from  W. 
and  wife  was  made  and  recorded,  constitutes  no  lien  on  the  land. 

War  and  Stay  Law— Time  Excluded. 

3.  Under  the  act  of  March  2,  1866,  entitled  **An  act  to  preserve 
and  extend  the  time  for  the  exercise  of  certain  civil  rights  and 
remedies"  (which  act  confirms  those  of  February  23,  1862,  and 
March  14,  1862),  in  computing  the  time  within  which  A.  was 
required,  by  ch.  186,  sec.  6,  8,  of  the  Code  of  1860,  to  docket 
his  judgment  in  order  to  preserve  the  lien  thereof,  the  period 
from  April  17,  1861,  to  March  2,  1866,  must  be  excluded. 

Same — Same— Recordation  of  Judgment — Case  at  Bar. 

4.  The  said  period  being  excluded,  A.'s  judgment  was  duly 
docketed  within  less  than  a  year  next  after  its  date.  The  said 
judgment  and  the  judgments  in  favor  of  H.  and  J.  having  been 
recovered  before  the  conveyance  of  May  21,  1866,  and  duly 
docketed  as  required  by  ch.  186,  sec.  8,  of  the  Code  of  1860, 
constitute  liens  on  the  land  in  the   hands  of  G.,  the  purchaser. 

Judgments— Priority  in  Time  of  Recovery — Effect. 

5.  As  between  the  judgment  of  A.  and  the  judgments  oi  H.  and 
J.,  the  former  being  prior  in  point  of  time,  is  entitled  to  pref- 
erence of  satisfaction. 

Same — Exceed  Value  of  Land— Case  at  Bar. 

Inasmuch  as  the  said  judgments  constituting  liens  on  the  land 
exceed  the  value  thereof,  there  is  a  total  failure  of  consideration 
for  the  bond  for  $311.83;  and  inasmuch  as  S.,  under  the  circum- 
stances of  this  case,  stands  in  the  shoes  of  W.,  G.  is  entitled  to 
have  the  collection  of  said  bond  perpetually  enjoined. 

The  case  is  sufficiently   stated    in  the    opinion    of    Judge 
Wingfield. 

Jfiffyt^  and  /7/.c ////<//»,  for  appellant^. 

M(mcitre^  ILflladay  and   ^Vhlte^  for  appellees. 

WiNciFiKLD,  J.,  delivered  the  opinion  of  the  court. 

By  a  written  contract  between  Ira  E.  White  and  George 
L.  Haynes,  executed    on  the  30th  of  January,  1866,  White 


Digitized  by  VjOOQIC 


Va.  Dec.]  Hakt  v.  Haynes.  203 

sold  to  Haynes   a  tract  of    223f  acres  of  land  in  Caroline 

county,  at  the  price  of  five  dollars  an  acre,  i 

fla}Tie8  paid  him  the  sum  of  $794. 67,  part  oi 

money,  and   White  bound  himself  by  the  con 

to  Haynes,  upon  the  payment  of  the  balance  o: 

money,  ''a  good  and  sufficient   deed  for  the  s 

thereto  required/'     The  contract  was  signed 

both  parties,  and  attested  by  two  witnesses,  a 

wards,  on  the  11th  of  June,  1866,  acknowledj 

before  a  justice  of  the  peace,  and  regularly  a 

justice  ;  but  the  contract  was  never  recorded. 

On  the  21st  of  May,  1866,  White  and  wi* 
that  date,  conveyed  the  land  to  Haynes  Avith 
ranty  ;  and  on  the  same  day  it  was  regularly 
by  White  and  wife  before  justices,  and  their 
ment  duly  certified  ;  on  which  it  was,  on  the 
22d),  admitted  to  record  in  the  clerk's  offic 
county. 

At  the  time  of  the  execution  of  the  deed, 
a  balance  of  §311.83,  of  the  purchase  money, 
from  the  1st  of  January,  1866,  for  which  he 
by  Ira  E.  White,  to  execute  his  bond  to  the  a| 
J.  R.  White,  instead  of  himself  (Ira  E.  White 
the  assent  of  Smith  J.  R.  White  (who  was  p 
eordingly  did. 

On  the  16th  of  May,  1866,  during  the  term 
court  of  Caroline,  which  commenced  on  the 
month,  the  appellants  recovered  judgments  t 
White,  which  were  regularly  entered  on  the  1 
ttiat  county  on  the  6th  day  of  June,  1866.  C 
February,  1861,  Robert  G.  Allen  recovere< 
agaiast  I.  E.  White,  which  was  entered  on  th( 
on  the  16th  of  May,  1866  ;  and  on  the  29th  o 
at  a  term  of   the  circuit   court   of   Caroline, 
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Daiidridge  Pitts,  recovered  a  judgment  against  I.  E.  White, 
which  was  docketed  on  the  2d  of  July,  1866. 

After  the  bond  given  to  Smith  J.  R.  White  for  the  bal- 
ance of  the  purchase  money  of  the  land  fell  due,  he  brought 
suit  on  it  and  obtained  a  judgment  for  its  amount.  And 
then  the  appellee,  Ilaynes,  exhibited  his  bill  in  the  circuit 
court  of  Caroline  county,  setting  forth  the  facts  in  relation 
to  the  purchase  of  the  land  and  the  recovery  of  the  before- 
mentioned  judgments  against  Ira  E.  White,  and  alleging 
that  the  said  judgment  creditors  of  Ira  E.  White,  claim 
that  their  judgments  are  liens  upon  the  land  sold  by  him  to 
the  complainant  ;  and  further  averring  that  he  is  advised 
that  if  they  are  liens  at  all,  they  are  only  equitable  lieos 
and  extend  only  to  the  unpaid  purchase  money  due  on  the 
bond  given  to  Smith  J.  R.  White,  which  he  professes  a 
willingness  to  pay,  and  asks  that  the  same  may  be  appro- 
priated to  the  proper  parties,  and  that  he  may  be  quieted  in 
his  title  to  the  land  so  purchased  by  him.  The  bill  makes 
Smith  J.  R.  White  and  the  judgment  creditors  parties,  and 
prays  for  an  injunction  against  the  judgment  obtained  by 
Smith  J.  R.  White  until  the  rights  of  all  parties  can  be 
ascertained,    determined   and  adjusted,  which  was  granted. 

The  appellants,  Hart,  Hayes  &  Co. ,  filed  their  answer 
whereby  they  insisted  that  their  judgments  were  liens  on 
the  land  in  question,  because  the  contract  of  the  30th  of 
January,  1866,  was  void  as  to  the  creditors  of  Ira  E.  White 
for  never  having  been  recorded  ;  and  the  deed  of  convey- 
ance was  likewise  inoperative  and  void  as  to  them,  as  it 
was  never  made  until  after  their  judgments  had  been  ob- 
tained ;  and  that  in  virtue  of  the  provisions  of  §  6  and  8  of 
chap.  186,  and  the  4th,  5th  and  7th  sec.  of  chap.  118  of 
the  Code,  they  are  entitled  to  have  the  land  in  question  sub- 
jected to  the  payment  of  their  judgments  ;  and  moreover, 
that  they  and   Thomas  L.    Jones'    representative  (who    ob- 
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tained  judgment  at  the  same  time)  are  entitled  to  preference 
over  the  other  judgment  creditors — over  Allen,  because  his 
judgment  was  in  1861,  and  was  not  docketed  until  16th 
May,  1866,  more  than  twelve  months  after  its  recovery  and 
not  ninety  days  before  the  conveyance  to  Haynes,  therefore 
no  lien  on  the  land  conveyed  to  him,  as  it  is  not  alleged  or 
shown  that  he  (Haynes)  had  notice  of  its  existence  at  the 
time  the  deed  was  made  ;  and  over  Pitts,  because  his  judg- 
ment was  after  theirs,  indeed  after  the  deed,  and  therefore 
no  lien  at  all. 

Smith  J.  R.  White  also  answered,  admitting  that  the 
bond  on  which  he  had  obtained  judgment  against  Haynes 
was  executed  for  the  balance  of  the  purchase  money  of  the 
land ;  but  insists  that  it  was  given  to  pay  a  debt  due  from 
Ira  E.  White  to  him  ;  and  that  although  the  judgments  of 
the  appellants  were  liens  upon  the  land,  they  are  no  liens  on 
the  bond  given .  to  him,  and  that  he  is  not  affected  by  any 
equity  Haynes  may  have  against  Ira  E.  White,  but  is,  in 
any  event,  entitled  to  collect  the  same  as  held  by  him  on  a 
valuable  consideration  from  said  Ira  E.  White. 

And  the  cause  coming  on,  on  the  bill,  answers,  replica- 
tions and  exhibits  (the  latter  consisting  of  the  contract, 
deed  of  conveyance  and  copies  of  the  judgments  against 
Ira  E.  'WTiite),  the  circuit  court  dissolved  the  injunction  as 
to  Smith  J.  R.  White  and  decreed  that  Haynes  should  pay 
to  him  the  amount  of  the  judgment  recovered  on  the  bond 
given  to  him  for  the  balance  of  the  purchase  money  of  the 
tract  of  land  and  costs  ;  and  perpetually  enjoined  the  appel- 
lants and  the  other  judgment  creditors  of  Ira  E.  ^\^lite 
from  proceeding  to  enforce  their  judgments  against  the 
land  sold  by  him  to  Haynes.  [Judge  Wingfield,  after  re- 
citing chap.  186,  sec.  6  and  8,  and  chap.  118,  sec.  4,  5, 
and  7  of  the  Code  of  1860,  proceeds  :] 

Under  the  statute  of  1819,  which  provided  *'that  all  bar- 
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gains  and  sales  and  other  conveyances  whatsoever  of  anj 
lands,  whether  made  for  passing  any  estate  of  inheritance/* 
&c.,  should  be  void  as  to  all  creditors  and  subsequent  pur- 
chasers for  valuable  consideration  without  notice,  unless 
they  should  be  proved  and  lodged  with  the  clerk  to  h% 
recorded  according  to  the  directions  of  the  act — see  1  Re- 
vised Code,  page3()2 — it  was  decided  in  the  case  of  McClure 
v.  Thistle's  Ex'ors,  2  Gratt.  182,  by  a  full  court :  That  a 
house  and  lot  in  the  city  of  Wheeling,  sold  and  conveyed  by 
David  Agnew  to  McCiure  in  1835,  and  which  he  had  fully 
paid  for  and  been  in  possession  of  from  the  date  of  his  deed 
and  purchase  (but  which  deed,  although  duly  acknowledged 
and  certified  at  the  time  of  its  date,  was  not  recorded  until 
May,  1842),  was  void  as  to  the  creditors  of  Agnew,  who 
had  obtained  judgments  subsequent  to  the  purchase  of  the 
lot  by  McClure  and  before  the  recording  of  the  deed.  This 
decision  would  seem  to  be  plainly  in  accordance  with  th« 
letter  and  policy  of  the  statute  last  cited,  which  was  the 
existing  law  on  the  subject  at  the  time  it  was  made. 

But  in  the  case  of  Withers  v.  Carter  and  als.,  4  Gratt. 
407,  decided  by  a  court  of  three  judges,  which  seems  to  me 
to  be  exactly  similar  in  principle,  and  only  differs  in  its  de- 
tails from  the  former  in  that  the  contract  for  the  sale  and 
purchase  was  in  writing,  and  the  purchaser  (Carter)  had  only 
paid  two-thirds  of  the  price  of  the  land  bought  by  him  from 
Triplett,  and  had,  according  to  the  terms  of  the  contract, 
gotten  a  deed  of  conveyance,  properly  acknowledged  and 
certified,  which,  however,  was  never  recorded  in  consequence 
of  its  having  been  lost  by  the  messenger  by  whom  it  was 
sent  to  the  clerk's  office  to  be  recorded,  a  different  rule  seems 
to  have  been  laid  down.  It  is  true  that  Judge  Baldwin,  in 
his  opinion  in  the  latter  case,  undertakes  to  distinguish  it 
from  '^McClure  v.  Thistle,"  upon  the  ground  that  there 
was  a  pre-existing  executory  contract  for  the  sale  of  the  land 
by  Triplett  to  Carter  at  the  time  the  deed  was  made,  and 
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that  the  statute  only  made  the  deed  void  and  did  not  affect 

the  previous  existing  contract  (which  he  assumes 

case  in  ''McCiure  v.  Thistle's  Ex'ors") ;  and  tha 

had  fully  paid  so  much  of  the  purchase  money  as  ei 

under  the  contract,  to  a  deed  of  conveyance,  an 

put  into  possession,  he  had  a  complete  equitable 

same,  which  a  court  of  chancery  would  have  exe 

which,  therefore,  protected  it  against  the  creditc 

tained  judgments  after  the  sale.     The  distinction 

to  be  made  between  the  two  cases  is  based  upoi 

ment  that  there  was  a  preceding  executory  contra 

Triplett  was  bound  to  convey  the  land  to  Carter, 

a  still  existing  contract  (notwithstanding  the  e: 

the  deed  of  conveyance)  ;  and  as  the  statute  then  i 

not  require  such  a  contract  to  be  recorded,   but  i 

mitted  it,  and  when  it  was  done,  gave  it  the  effe( 

and  notice  as  to  creditors  and  purchasers,  and  di 

it  if  not  recorded  ;  and  although  the  deed  of  coi 

Carter  was  rendered  void  by  the  statute  as  to  tl 

of  Triplett,  yet  it  did  not  affect  Carter's  previoi 

estate,  and  he  was  entitled  to  have  his  equitab 

estate  protected  and  enforced  against   them  in 

equity.      While  in  **McClure  v.   Thistle's  Ex'c 

not  appear  there  was  any  preceding  executory  c( 

that  the  payment,  delivery  of  possession  and  d 

veyance  were  all  at  the  same  time,   for  anythii 

peared   in    the   case.     It   seems    to  me   that   tl 

necessity,  obliged  to  be  a  verbal  agreement    prec 

written  contract.     How  is  there  ever  to  be  a  \^ 

tract  unless  the  parties  beforehand  agree  upon  its  terms?     It 

is  true,  that  such  a  contract  in  relation  to  the  sale  of  land 

would  be  void  under  the  statute  of  frauds,  unless  it  had  been 

so  far  performed  by  one  of  the  parties  as  to  entitle  him  to 

have  a  specific  performance  in  equity  ;  but  when  it  has  been 

so  far  performed  by  the  purchaser  as  to  entitle  him,   in  a 
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court  of  equity,  to  compel  the  vendor  to  convey  the  legal 
title,  he  has  as  good  and  complete  an  equitable  title  as  if  he 
stood  upon  a  written  executory  contract.  For  instance  : 
when  McClure  paid  his  money  and  was  put  in  possession 
under  the  verbal  contract  between  him  and  Agnew,  both  of 
which  must  have  preceded  the  deed,  he  had  a  good  equita- 
ble title,  and  might  have  compelled  Agnew  to  convey  the 
legal  title  if  he  had  refused  so  to  do,  and  would  have  had 
the  same  right  so  to  do,  and  no  more,  as  if  there  had  been 
a  previous  written  executory  contract.  So  in  the  other 
case,  when  Carter  had  so  far  performed  the  contract  be- 
tween him  and  Triplett  as  by  its  terms  to  entitle  him  to  a 
conveyance,  he  had  a  good  equitable  title  (but  no  better 
than  McClure's),  and  might  have  compelled  Triplett  to  con- 
vey the  legal  title  if  he  had  refused.  But  the  executory 
contract  in  each  case  had  been  complied  with  by  a  convey- 
ance of  the  legal  title  which,  in  each  case,  was  void  as  to 
creditors  of  the  vendor  for  want  of  recordation.  Now  if 
in  the  one  case  Carter  was  remitted  to  his  previous  equita- 
ble title  because  his  deed  was  void  at  law,  I  cannot  see  why, 
when  McClure' s  deed  was,  for  the  same  reason,  void  at  law, 
he  should  not  also  have  been  remitted  to  his  previous  equi- 
table title.  But  I  would  think  that  the  execution  of  the 
deed  in  either  case  satisfied  and  discharged  the  contract  ta 
convey,  and  that  it  was  no  longer  executory  or  in  existence, 
but  was  extinguished  and  merged  in  the  deed  of  conveyance, 
and  that  the  province  of  a  court  of  equity,  in  the  case  of 
Carter,  would  be  to  set  up  the  lost  deed,  and  not  to  require 
the  vendor  to  re-execute  the  previous  executory  contract 
which  had  already  been  executed,  satisfied  and  discharged 
by  the  deed  of  conveyance. 

I  do  not  think  that  the  English  cases  cited  by  Judge  Bald- 
win to  show  that  defective  legal  titles  have  been  upheld  in 
equity  against  subsequent  judgment  creditors,  can  have  much 
weight  as  authority  in  construing  our  statutes  in  relation  to 
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recording  deeds,  &c. ,  because,  at  the  time  those  cases  were 
decided,  there  was  no  such    statute  in  England   requiring 
deeds  to  be  recorded  as  ours.     It  always  seemed  to  i 
the  decision  in  ''Withers  v.  Carter"  could  not  star 
that  in    ''McClure  v.  Thistle's  Ex'ors,"  or  with  th< 
and  spirit  of  the  statute. 

I  think  it  cannot  be  fairly  inferred  that  the  legis 
when  it  declared  that  an  unrecorded  deed  should  be 
to  creditors  and  purchasers  without  notice,  meant  t 
party  might  go  behind  that  and  set  up  an  unrecorded 
tory  contract  on  which  the  deed  was  founded,  and 
way  defeat  the  very  object  of  the  statute.  For  whc 
purpose,  should  the  deed  (the  highest  evidence  of  t 
held  void,  if  behind  that,  there  may  be  an  equital 
resting  upon  an  unrecorded  executory  contract  on 
the  deed  is  founded,  to  the  whole  beneficial  interest 
may  be  protected  against  the  creditors  as  to  whom  tl 
L^  void. 

But  there  is  no  need  to  quarrel  with  ''Withers  v.  Carter" 
now,  and  whether  it  can  be  distinguished  from  "McClure  v. 
Thistle,"  is  not  now  a  question  of  any  great  interest  or  im- 
portance, because  by  the  4th  and  5th  sections  of  chap.  118 
of  the  Code  of  1849,  all  written  contracts  in  relation  to  land, 
are  put  upon  the  same  footing  of  deeds,  and  are  declared 
void  as  to  creditors  and  purchasers  without  notice,  unless 
recorded. 

The  manifest  policy  of  our  legislature,  for  a  number  of 
years,  has  been  to  avoid  all  secret  contracts  and  liens  in 
relation  to  real  estate,  and  to  prevent  them  from  being  set 
up  against  creditors  who  have  given  credit  to  the  ostensible 
owner  (who  had  the  legal  title)  on  the  faith  of  his  being  the 
actual  owner.  The  obvious  policy  of  the  legislature  at  the 
rerisal  of  1849,  was  to  require  that  all  titles  to,  and  all  liens 
upon  real  estate,  should  appear  of  record,  and  to  make  all 
1  Va  Dec— 14 
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such  as  did  not  so  appear,  void  a$  to  creditors  and  purchas- 
ers without  notice  ;  and  to  this  end  the  old  rule  in  relation 
to  Us  pendeiiH  and  the  vendor^'s  equitable  lien,  were  abol- 
ished ;  and  to  be  effectual  now,  they,  as  well  as  all  contracts 
in  relation  to  land  and  all  judgment  liens,  are  required  to 
appear  of  record,  otherwise  they  are  made  void  as  to  cred- 
itors and  purchasers  without  notice. 

So  it  seems  that  if  the  doctrine  of  ''Withers  v.  Carter'' 
ever  was  good  law,  it  has  not  been  so  since  the  Code  of  1849 
went  into  effect. 

Yet  it  would  seem  that  in  rendering  the  decree  appealed 
from  in  this  case,  the  circuit  court  must  have  followed  the 
rule  in  ''Withers  v.  Carter"  without  adverting  to  the  fact 
tbat  the  law  has  been  so  changed  since  it  was  made,  as  in 
express  terms  to  make  the  executory  contract  void  unless 
recorded  in  like  manner  as  the  deed  of  conveyance.     1  can 
see  no  other  ground  upon  which  the  decree  could  be  based 
unless,  indeed,   it  was  intended  to  carry  the  principles  of 
that  case  still  farther,  and  to  set  up  the  verbal  contract  after 
both  the  written  executory  contract  and  the  deed  were  set 
aside,  because  the  two  last  were  void  as  to  creditors  and 
purchasers  for  the  failure  to  record  them  in  due  time.      To 
suppose    that    the    legislature,  after  having  made  void  all 
written  unrecorded  contracts  in  relation  to  land,   intended 
that  its  whole  policy  in  this  respect  might  be  frusti-ated  and 
subverted  by  allowing  a  party  to  set  up  a  verbal  agreement 
which   was    forbidden  and  declared  void  by  the  statute  of 
frauds,  would  be  to  attribute  to  it  the  most  egregious  folly 
and  absurdity.     It  is  true,  that  courts  of  equity  sometimes 
enforce  the  execution  of  such  contracts  between  the  parties 
themselves    when  they  have  been  so  far  executed  by   one 
party  that  it  would  amount  to  fraud  in  the  other  not   to 
execute  it  on  his  part  ;  the  same  thing,   however,  would   be 
held  between  the  parties  to  an  unrecorded  written  contract  ; 
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in  either  case  a  court  of  equity  would  hold  the  contr 
as  between  the  parties.     But  it  never  could  have  i 
tended  to  put  a  party  claiming,   under  such  a  rig 
better  condition  than  if  he  had  a  written  contract  or 
conveyance.     The  purchaser  under  a  written  contra 
undoubtedly  have  as  clear  a  right  to  apply  to  a  court  c 
to  enforce  it  against  the  vendor  as  a  party  claiming 
parol  contract  and  part  performance  ;  yet  his  equita 
could  not  be  protected  against  a  creditor,  unless  his 
was  recorded.     And  I  cannot  think  that  one  claimir 
a  parol  contract  partly  performed  and  void  at  law  u 
statute  of  frauds,  can  be  placed  in  a  better  condi<^ioE 
such  a  right  would  not  avail  against  creditors,  was,  i 
held   even    in   the   case  of  "Withers  v.   Carter," 
affirmed   (as  it  did)    that  '^McClure  v.  Thistle's  ] 
was  correctly  decided.     But,  as  before  said,   the  le 
policy  of  the  statute  requires  every  one  claiming  a 
real  estate  to  show  his  right  by  the  record  of  th( 
where  it  is,  in  order  to  protect  it  against  the  crec 
the  vendor.     There  is  no  hardship  in  this,  as  the  sti 
lows  the  vendor  sixty  days  within  which  to  record 
tract  ;  and  if   a   purchaser   will  obstinately   disrcj 
requirement  of  the  law,   he  must  take  the  consequ 
his  own  folly  and  neglect,  and  abide  the  loss — a  th 
happens  in  numberless  other  instances. 

To  hold  that  an  equitable  title  resting  upon  a  pa 
tract  partly  performed    could  be    set   up  against   ( 
would  tend  not  only  to   defeat   the   letter  and  spiri 
statute,  but  would  have  a  very  pernicious  and  evil  i 
in  itself,  and  open  a  wide  door  to  frauds   and   p 
The  remedy  allowed  the  creditor  against  the  lands  of  the 
debtor,  by  the  law,  is  of  much  more  importance  and  much 
more  frequently  resorted  to  now,  than  it  formerly  was — and 
if  the  doctrine  should  be  established  that  such  an  equitable 
title  can  be  set  up  against  a   creditor,    when    one    under 
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an  unrecorded  written  contract  can  not,  what  is  to 
prevent  a  fraudulent  combination  between  the  debtor  and 
a  pretended  purchaser  from  defeating  the  creditor  in  every 
instance  i  They  will  have  nothing  to  do  but  for  the  one  to 
pretend  to  have  sold  and  the  other  to  have  purchased  and 
paid  for  the  land  before  the  judgment  was  recovered — no 
one  may  know  anything  of  the  supposed  purchase  but 
themselves.  They,  under  the  law  as  it  now  stands,  will  be, 
competent  witnesses;  and  they  may,  and  in  most  instances 
will  be  the  sole  witnesses  to  prove  the  supposed  sale 
and  purchase,  and  there  can  be  none  to  contradict  them, 
and  thus  every  creditor  may  be  defeated  and  defrauded. 
This,  I  think,  shows  the  wisdom  of  the  statute,  and  the  pro- 
priety of  adhering  to  its  letter  and  spirit. 

I  think  the  circuit  court  was  wrong  in  rejecting  the  appel- 
lants' judgment  liens  on  the  land  in  question  ;  and  in  dissolv- 
ing the  injunction  as  to  Smith  J.  R.  ^\^lite.     The  land  bein^ 
subject  to  the  judgment  liens  (which  amounted  to  more  than 
the  bond)  there  was  a  total  failure  of  the  consideration  of  the 
bond  given  to  Smith  J.  R.  White.     Haynes  did   not  under- 
take to  pay  to  him  for  Ira  E.  White  a  debt  previously   due 
to  him  from  Ira  E.  (as  alleged  in  S.  J.  R.  White's  answer), 
but  undertook  to  pay  his  (Haynes),  own  debt  which  he  owed 
for  the  balance  of  the  purchase  of  the  land,   and  all  parties 
being  present,  it  was  agreed  that  Smith  J.  R.   White  should 
be  substituted  as  obligee  instead  of  Ira.  E.   White,  and  this 
was  done  at  the  request  of  the  two  latter.     Under  these  cir- 
cumstances Haynes  is  entitled,  I  think,   to  every  equitable 
defense  against  the  bond  in  the  hands  of  Smith  J.  R.  White, 
that  he  would  have  had  against  it  if  it  had  been  made  payable 
directly  to  Ira  E.  White ;  he  (S.  J.  R.  White)  can  stand   in 
no  better  condition  than  if  he  had  been  the  assignee  of  Ira  E. 
White.     I  think,   therefore,    the  injunction  ought  to  have 
been  peri>etuated  as  to  Smith  J.  R.   White. 

[Judge  Wingfield  then  proceeds  to  show  that  the  judgment 
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in  favor  of  Allen  is  a  valid  lien  and  entitled  to  p 
the  other  judgments,  upon  the  ground  stated  in  h 
3 :  His  conclusion  on  this  point  has  since  been 
the  court  of  appeals  in  Hill  v.  Rixey  &  Starke,  2( 
1  am  of  opinion  to  reverse  the  decree  and  rema 
back  to  the  circuit  court   with  directions  to  caui 
be  amended  so  as  to  make  Ira  E.  White  a  party, 
give  him  an  opportunity  to  show,  if  he  can,  ths 
ments  or  any  part  of  them  have  been  paid  or  otl 
charged ;  and  in  order  that  Haynes  may  have  a 
against  him  for  the  money  he  has  paid  in  the  ca* 
charged  with  the  payment  of  the  judgment  liens 
it  shall  be  shown  that  the  judgments   have  been 
direct  a  sale  of  the  land,  to  be  applied  first  to  the 
Allen's  judgment,  ratably  to  the  judgments  of  th 
if  it  should  not  sell  for  a  sum  suflBcient  to  pay  tl 
to  perpetuate  the  injunction  as  to  the  judgmei 
by  Smith  J.   R.  White  against   Haynes. 

Barton,  J.  I  concur  as  to  the  decree  to  be  entered  and 
in  the  reasoning  in  the  opinion  just  delivered,  so  far  as  it  is 
necessary  to  the  decision  of  this  case. 

I  do  not  consider  the  correctness  of  the  decision  of  Withers 
V.  Carter,  4  Gratt.  or  the  effect  of  a  parol  contract  partly 
performed  as  involved  in  the  decision  of  this  case. 

McLaughlin,  J.  I  concur  with  the  president  of  the  court 
in  most  of  his  reasoning,  in  his  conclusions  and  in  the  decree, 
but  I  do  not  concur  in  his  criticism  upon  the  case  of  Withers 
V.  Carter.  That  was  a  case  arising  before  the  Code  of  1841), 
and  I  do  not  deem  it  necessary  to  a  proper  decision  of  this 
<-ase  to  pass  upon  the  correctness  of  that  decision. 


NOTE. 

The  decision  in  the  principal  case  re-aflfirms  the  principles  settled 
by  McClure   v.  Thistle's  Executors,  2  Gratt.  182,  but  does  not  nee- 
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essarily  trench  upon  the  doctrine  of  Withers  v.  Carter,  4  Gratt. 
407 ;  but  inasmuch  as  the  latter  case  has  been  much  criticised,  we 
have  thoug'ht  a  short  review  of  those  cases  would  not  be  inappro- 
priate in  this  connection. 

It    is   impossible   to  tell   from  the  report  of  McClure  v.  Thistle's 
Executors,  what  were  the  precise  facts  of  that  case.     But  they  ap- 
pear in  the  subsequent  case  of  Withers  v.  Carter,  in  the  opinion  of 
Judg-e  Baldwin,  which  was   concurred  in  by  Cabell,  P.,  and  Allen, 
J.,  all  three   of    which   judges  sat  in  the  case  of  McClure  v.  This- 
tle's Executors;  and  the  accuracy  of  Judge  Baldwin's  statement  is 
rather  supported    (if   it  needs   support)  by  the   reporter's  syllabus 
and   statement   in    McClure  v.    Thistle's   Executors.     In  that  case 
(as  far  as  the   record   showed)  there   was  no  executory  contract  or 
possession    prior   to    the  deed.     The  vendee  relied  solely  upon    his 
deed,    his  possession    under   it,    and  his   payment  of  the  purchase 
money.     There   were   no  such   circumstances,  apart  from  the  deed, 
as    would   confer   an   equitable    title.     Possession    was   taken  and 
held,  and  title  set  up  and  claimed,  under,  the  deed  alone.     Of  course 
there    was,    as   in    the    nature  of   things  there  must  always  be,  a 
verbal   negotiation   and  understanding  more  or  less  prior  in  point 
of  time  to  the   execution  of  the  deed;  but  that  oral  agreement  was 
not    disconnected   from   the  deed,    but   formed  a  part  of  the  same 
transaction,  and,  in   legal  sense,  was  contemporaneous  therewith. 
No  one  supposes  that  under  such  circumstances  the  oral  agreement 
could    be  made    the    foundation  of  an  equitable  title,  by  reason    of 
the   subsequent   admission  of   the  vendee  into  possession ;  for  that 
possession  was  not  referrible  to  the  oral  argeement  (which  circum- 
stance would  be  essential  to  give    rise  to  the  equitable  title  by  the 
doctrines  of  the  court  of  equity)  but  was  under   and  in   pursuance 
of  the  deed  alone.     In  McClure  v.  Thistle's  Executors,  the  vendee 
never  had  less  than  the  full  legal  title ;  he  never  had   an  equitable 
title.     The    oral   agreement   alone   could   not   have    vested  in  him 
such  equitable  title,  or  any  title  at  all — and  the  subsequent  posses- 
sion could  not  have  the  effect  to  give  rise  to  it;  for  that  possession 
was   taken   not   under   the   oral   agreement,    but    under   the  deed* 
Never  having  had  anj-thing  but  the  legal  title,  and  that  being  void 
for    failure  to  record  the  deed,  there   was  no  equitable  title  to  fall 
back    upon;  all  the  title  the    vendee  ever  had  failed,  and  the  judge- 
ment's  creditors  were  held  to  be  entitled.     In  that   case  there  was 
no    room    for   the  doctrine  of  merger ;  it  was  not  decided  upon  the 
ground  that  the  equitable  was  merged  in  the  legal  title,  but  on  the 
ground   that  there  was  not,  and  never  had   been,  an  equitable  title 
in  the  vendee.     In  the  subsequent  case  of  Withers  v.    Carter,  there 
was  an    executory   contract  whereby  the   vendee  acquired  the  equi- 
table   title.     This  contract   was  not  required  to  be  recorded  as  the 
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law  then  stood,  hong  afterwards  a  deed  was  made,  which  was 
lost  and  never  recorded.  In  Withers  v.  Carter  it  was  probably  not 
seriously  disputed  (or  if  it  was,  it  was  put  beyond  all  dispute  by 
Jud^^e  Baldwin)  that  the  executory  contract  needed  no  recordation, 
and  that  it  conferred  a  good  equitable  title  which,  until  the  vendee 
received  the  deed  conveying  the  legal  title,  was  exempt  from  inter- 
vening liens  on  the  land  against  the  vendor;  but  the  main  conten- 
tion was,  that  after  the  deed  was  made,,  the  prior  equitable  title 
merged  in  the  legal  title,  and  the  vendee  would  not  afterwards  be 
protected  against  liens  subsequently  acquired  against  the  vendor, 
unless  the  deed  was  duly  recorded.  But  the  court  of  three  judges 
was  unanimously  of  opinion  that  the  deed,  although  good  as  be- 
tween the  parties,  and  as  between  them  passing  the  legal  title, 
was  as  to  creditors,  Ac,  under  the  statute,  until  recorded,  a  mere 
nullity,  a  blank  piece  of  paper,  and  so  far  void  that  quoad  them  it 
would  not  vest  the  legal  title  in  the  vendee  so  as  to  merge  his 
equitable  title;  but  that  by  the  express  terms  of  the  statute  the 
subject  would  be  left  **in  precisely  the  same  situation  as  if  no 
deed  had  ever  been  made  or  attempted.'*  In  controversies  with 
creditors,  the  vendee  was  in  the  same  position  as  if  the  deed  had 
never  been  made.  Quoad  them,  the  vendee  never  had  more  than 
the  equitable  title;  the  deed  conveying  the  legal  title  was  as  to 
them  so  absolutely  void  before  recordation,  that  the  grantee  was 
never  clothed  with  the  legal  title ;  and  never  having  acquired  as 
to  them  the  legal  title,  the  equitable  title  could  not  merge  in  it. 
This  reasoning  gives  a  broader  effect  to  the  voidness denounced  by 
the  statute  against  a  failure  to  record,  than  we  would  have  sup- 
posed at  the  first  blush  it  would  sustain.  The  statute  was  aimed 
at  secret  conveyances,  and  was  intended  to  render  them  inopera- 
tive against  creditors  and  purchasers  for  want  of  notice  unless 
recorded — but  they  are  good  between  the  parties  and  effectual  to 
conrey  the  legal  title,  and  to  merge  any  prior  equitable  title.  The 
statute  was  not  intended  to  prevent  this  change  being  effected  in 
the  nature  of  the  title,  but  to  prevent  that  title,  unless  the  deed 
evidencing  it  was  recorded,  from  being  set  up  against  creditors 
and  purchasers  for  value  and  without  notice.  But  while  this  was 
the  main  intent,  the  language  used  in  the  statute  is  so  broad  and 
absolute,  that,  though  the  reasoning  of  Withers  v.  Carter  t)n  this 
point  is  still  not  entirely  satisfactory  to  our  mind,  we  do  not  see 
how  the  conclusion  reached  by  the  court  in  that  case  can  be  suc- 
cessfully controverted. 

The  only  cases  which  can  now  fall  under  the  influence  of  Withers 
r.  Carter,  are  those  where  there  has  been  a  verbal  contract  at- 
tended with  circumstances  of  part  performance.  We  will  premise, 
that    it   is   now    well   settled  that,  except  perhaps  in  a  few  excep- 
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tional  cases,  nothing^  short  of  a  delivery  of  possession  will  confer 
the  equitable  title,  and  entitle  the  vendee  to  specific  execution. 
Iveater  v.  E*oxcroft,  Lread.  Cas.  in  EJq.,  vol.  1,  pt.  2  (4  Amer.  Ed.). 
In  such  cases  the  vendee  acquires  an  equitable  title  (as  much  now 
as  before  the  recording  acts,)  which  the  court  of  equity  will  recog- 
nize, protect  and  enforce.  The  necessity  of  recordation  arises 
from  the  statute.  The  recording  act  does  not  embrace  such  oral 
contracts  nor  require  their  recordation ;  whereof  they  are  insuscep- 
tible from  their  very  nature.  To  uphold  the  validity  of  such  titles, 
prior  to  the  conveyance  of  the  legal  title,  is  certainly  not  contrary 
to  the  letter  of  the  recording  acts ;  nor,  as  it  seems  to  us,  to  their 
spirit.  In  order  to  acquire  the  equitable  title  under  such  oral  con- 
tract, it  is  necessary  that  the  vendee  should  be  put  in  possession. 
This  circumstance  gives  notice  to  the  world,  or  at  least  suffices  to 
put  all  persons  on  inquiry.  It  is  an  open  and  notorious  fact,  not 
secret  like  a  deed  or  a  written  contract,  which  may  be  pocketed, 
and  the  world  never  know  of  the  change  of  title.  This  necessity 
of  putting  the  vendee  in  possession  will  also  prevent  the  danger 
of  collusive  and  pretended  sales,  which  is  deprecated  by  Judge 
Wingfield.  The  recording  act  makes  a  distinction  which  is 
founded  upon  this  very  principle  in  the  case  of  chattels ;  for  a 
mortgage  thereof  must  be  recorded;  but  a  bill  of  sale  (where  gen- 
erally there  must  be  a  transfer  of  possession)  need  not  be.  Of 
course  there  is  an  obvious  difference  between  chattels  and  lands — 
possession  being,  in  a  much  greater  degree,  the  badge  of  owner- 
ship with  the  former;  but  still  the  illustration  has  some  applica- 
tion. But,  however  that  may  be,  where  there  is  no  deed  or  conti*act 
which  can  be  recorded,  such  a  case  cannot  be  embraced,  in  any 
sense,  within  the  recording  act;  and  if  the  circumstances  are  such 
as  to  confer  an  equitable  title,  it  results  as  a  necessary  consequence 
that  that  title  will  be  protected  in  equity,  inasmuch  as  it  cannot  be 
affected  by  a  failure  to  comply  with  a  statute  with  whose  requisi- 
tions compliance  is  not  only  not  required,  but  is  impossible.  And, 
to  the  question,  whether  it  could  have  been  intended  that  such  a 
verbal  contract,  accompanied  by  circumstances  of  part  perform- 
ance, should  stand  upon  a  better  footing  than  the  deed  conveying 
the  full  legal  title,  or  the  written  contract,  we  answer,  no,  if  the 
deed,  or  contract,  is  recorded  pursuant  to  the  statute,  full  opportu- 
nity for  which  is  given;  but  yes,  if  they  are  not  so  recorded;  such 
intention  could  not  only  have  been  entertained,  but,  in  our  judg- 
ment, has  in  effect  been  declared. 

So  far  we  have  discussed  the  parol  agreement,  partly  performed, 
in  the  absence  of  any  subsequent  deed;  such  deed  when  made  would 
bring  the  case  directly  under  the  influence  of  Withers  z/.  Carter. 
The  effect  of  that  decision  has  been  already  considered. 
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The  decision  in  that  case  was  certainly  productive 
herently  just.  But  even  if  such  was  not  its  operatic 
us,  that  it  would  be  inconsistent  with  the  Salutary  d< 
decisis^  to  disturb  such  a  decision,  which  has  probab 
on  and  followed  as  establishing  a  rule  of  proper 
means  favor  a  servile  adherence  to  the  doctrine  of  si 
commonly  understood.  The  supreme  court  of  Califc 
said:  * 'There  are  cases,  undoubtedly,  which  the  c< 
fully  justified  in  overruling-,  and  which  often  are  ov 
hastily  and  clearly  erroneously  decided,  under  whi< 
rights  could  grow  up,  and  the  overruling  of  which 
no  inconvenience ;  recent  cases,  under  which  valuab 
not  yet  been  acquired,  which  stand  alone  or  nea 
which  are  manifestly  erroneous,  and  are  themseh 
from  the  law  as  before  well  settled ;  and  others  nc 
mention ;  many,  if  not  most,  of  these  may  be  sai< 
sense,  to  be  overruled  upon  the  very  doctrine  of 
Hihn  V.  Courtis,  31  Cal.  400.  But  ''when  a  rule,  by  ^ 
to  real  property  is  to  be  determined,  has  become  esta 
liberate  judicial  decision,  its  inherent  correctness  or 
its  justice  or  injustice,  in  the  abstract,  are  of  far  U 
than  that  it  should,  itself,  be  constant  and  invariab 
would  not  disturb  such  a  rule  of  property,  even  th 
they  could  substitute  another,  preferable  in  theory,  o 
lated  by  its  operation  to  promote  the  purposes  of  jus 
r.  McDonald,  42  Cal.  488— see  Pearne  Cont.  Rem.  ( 
134;  Broom's  Leg.  Max.  147;  Townsend's  Ram's  L/C 
196-255,413.  The  application  of  these  principles 
forcible,  where  the  question  involved  in  the  decisi 
struction  of  a  statute,  as  in  such  cases  it  is  in  the 
Legislature,  if  their  intention  has  been  misconstru 
the  evil  by  altering  the  law. — Ed. 
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Powell,  &o., 

V. 

Gilbkrt's  Adm'r.^ 

(Special  Court  of  Appeals  of  yir/^inia,  March^  '^77-) 

[Virginia  L^aw    Journal,  1877,  p.  179.] 

Judgments — Suit  to  Subject  Land  to  Paymentof— Bankruptcy  Pro- 
ceedings— Judgment  Creditor  Not  Party  to— Case  at  Bar. 
In  March,  1867,  G.  recovered  a  judg'ment  against  P.  and  Q.,  which 
was  duly  docketed ;  and  on  the  8th  February,  1869,  he  instituted  a 
suit  in  chancery  in  a  state  court  to  subject  the  lands  of  the  judg*- 
ment  debtors  to  the  payment  of  the  judgment.  Prior  to  the  insti- 
tution of  the  said  suit  P.  and  Q.  filed  petitions  in  bankruptcy, 
and  were  declared  bankrupts  by  the  district  court  of  the  United 
States  for  the  district  of  Virginia.  In  the  bankruptcy  proceeding's 
the  lands  of  P.  and  Q.  were  sold  and  bought  by  themselves — and 
in  those  proceedings  they  were  finally  duly  discharged  as  bank- 
rupts. To  those  proceedings  G.  was  never  made,  nor  in  any  wise 
became,  a  partj'.  After  the  proceedings  in  the  bankrupt  court 
were  ended,  the  state  court  proceeded  with  the  chancery  suit,  and 
after  a  reference,  and  a  report  from  a  commissioner  showing  the 
liens,  and  that  the  rents  of  the  land  would  not  satisfy  the  same  in 
five  years,  decreed  a  sale  of  the  lands  of  P.  and  Q.  for  the  pay- 
ment of  the  liens  thereon.     On  appeal,  it  was  held : 

Same — Same— Same— Same— Jurisdiction. 

1.  The  state  court  had  jurisdiction  of  this  suit. 

Same— Same — Same — Same — Effect. 

2.  G.  never  having  been  a  party  to  the  proceedings  in  the  bank- 
rupt court,  was  not  bound  thereby. 

Sale  of  Land  under  Decree— Day  to  Redeem. 

3.  The  court  below  did  not  err  in  decreeing  a  peremptory  sale  of 
the  land  without  giving  a  day  to  redeem. 


*See  Ray  v,  Norseworthy,  23  Wall.  128.— Ed. 
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The  facts  suflBciently  appear  in  the  opinion. 

WiNGFiELD,  J.,  delivered  the  opinion  of  the  court. 

In  March,  1867,  the  appellee  recovered  a  judgment  against 
the  appellants  in  the  county  court  of  Franklin,  which  was 
regularly  entered  on  the  lien  docket  of  that  county,  and  on 
the  8th  of  February,  1869,  he  instituted  his  suit  in  the  cir- 
cuit court  of  that  county  to  enforce  his  judgment  lien  and 
to  subject  the  lands  of  the  appellants  to  its  payment.     The 
bill  charges  that  since  the  judgment  was  obtained  the  appel- 
lants have  filed  their  petition  in  bankruptcy  in  the  district 
court  of  the  United  States  for  the  district  of  Virginia,  in 
order  to  have  themselves  declared  bankrupts  and  to  take  ad- 
vantage of  the  act  of  congress  commonly  called  a  bankrupt 
law,  in  order  to  release  and  discharge  themselves  from  the 
payment  of  their  debts  to  their  creditors,  and  that  his  judg- 
ment is  a  lien  upon  the  lands  of  the  appellants  paramount  to 
any  rights  acquired  by  their  assignees  in  bankruptcy.     The 
appellant^j  and  their  assignees  in  bankruptcy,  and  the  execu- 
tors of  Benjamin  Hancock  (who,   it  is  alleged,  also  had  a 
judgment  lien  on  the  lands  of  the  appellants),  are  made  party 
defendants — the  process  was  duly  served  upon  all  of  the  de- 
fendants— and  the  parties  failing  to  answer,   the  bill  was 
taken  for  confessed,  and  the  case  was  referred  to  a  commis- 
sioner to  take  an  account  of  the  lands  owned  by  the  judgment 
debtors  at  the  date  of  the  judgment ;  and  of  ita  annual  value 
and  their  liens  thereon,  and  their  priorities  in  point  of  time; 
and  in  September,  1870,  the  commissioner  made  his  report, 
showing  which  lands  the  appellants  owned  at  the  date  of  the 
judgment  ;  and  that  the  annual  value  thereof  was  one  hun- 
dred dollars,  and  that  the  same  would  not  be  sufficient  to 
discharge  the  judgment  lien  of  the  appellee  in  five  years. 
After  this  the  appellants  filed  their  several  answers  (to  which 
general  replications  were  made ),   in  which  they  allege  that 
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they  have  been  regularly  declared  bankrupts  and  have  been 
duly  discharged,  and  insist  that  the  court  had  no  jurisdiction 
of  the  subject  matter  of  the  bill.  But  that  the  bankrupt 
court  had  a  superior  and  exclusive  jurisdiction  in  all  matters 
arising  under  the  statute  ;  and  that  the  power  of  the  state 
court  to  interfere  at  any  stage  of  the  proceedings  in  the 
bankrupt  court,  to  subject  any  portion  of  the  property  of 
the  bankrupt  is  necessarily  excluded.  That  the  assignee 
acquired  all  of  the  estate  of  the  bankrupts,  real  and  personal, 
and  acquired  it  for  the  general  benefit  of  all  of  their  creditors. 
That  the  appellee  was  seeking,  by  his  suit,  to  acquire  a  pref- 
erence over  the  other  creditors — a  thing  expressly  forbidden 
by  the  bankrupt  law — and  that  as  the  claim  of  the  appellee 
was  provable  in  the  bankrupt  court,  the  discharge  of  the 
appellants  is  a  full  and  complete  bar  to  any  suit  on  it,  as 
by  the  provision  of  the  act,  all  suits  founded  on  any  such 
claim  are  expressly  barred  ;  and  in  conclusion  of  their  an- 
swers each  of  them  says,  ''He  demurs  to  the  plaintiff's  bill, 
and  prays  that  it  may  be  considered  as  if  the  same  was  now 
formally  pleaded. ' '  The  commissioner  appends  to  his  report 
a  statement  in  which  he  says,  ''He  is  required  by  the  appel- 
lant Powell,  to  say  that  on  the  8th  of  May,  1868,  he  was 
declared  a  bankrupt  by  the  district  court  of  the  United 
States  for  the  district  of  Virginia  ;  that  by  an  order  of  said 
court  made  on  the  30th  of  November,  1808,  his  assignees  in 
bankruptcy  were  directed  to  sell  all  of  his  r^l  estate  ;  that 
in  January,  1869,  they  sold  the  same  at  public  auction  and 
he  became  the  purchaser  of  it  himself,  and  that  the  same  was 
by  an  order  of  said  court  conveyed  to  him  by  the  assignee 
on  the  29th  of  July,  1869,  and  that  on  the  26th  of  March, 
1870,  he  was  duly  discharged  as  a  bankrupt  in  the  form 
required  by  the  act  of  congress."  And  a  similar  statement, 
made  at  the  instance  of  the  appellant  Quarles,  as  to  his  dis- 
charge and  as  to  the  sale  and  purchase  by  himself  of  his 
own  land,  is  also  appended  by  the  commissioner  to  his  report. 
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But  it  is  not  alleged  in  the  answers,  and  no  where  appears 
in  the  record,  that  the  appellee  was  a  party  to  the  bankrupt 
proceedings,  or  that  the  bankrupt  court  in  any  way  under- 
took to  deal  with  or  adjust  or  dispose  of  his  lien  on  the  lands 
of  the  appellants  acquired  before  they  became  bankrupts. 

After  the  proceedings  in  the  bankrupt  court  were  ended, 
the  circuit  court  of  Franklin  proceeded  with  the  suit,  which 
had  been  brought  in  that  court  to  enforce  the  liens,  and  in 
October,  1870,  decreed  a  "sale  of  the  lands  owned  by  the  appel- 
lants at  the  date  of  the  judgments  in  satisfaction  of  the  judg- 
ment liens  of  the  appellee.  From  this  decree  an  appeal  has 
been  obtained  by  the  appellants. 

In  their  petition  they  assign  as  errors — 1st.  That  as  they 
had  been  adjudged  bankrupts  prior  to  the  institution  of  this 
suit,  and  the  bankrupt  court  had  assumed  jurisdiction  of  their 
estates,  and  had  finally  sold  their  lands  and  confirmed  the 
sales  and  granted  them  a  final  discharge  from  their  debts, 
and  had  thus  exercised  such  jurisdiction,  hence,  aside  from 
the  right  of  the  circuit  court  to  take  jurisdiction  at  all  in 
the  case,  it  should  not,  after  their  answers  and  the  report 
of  the  commissioner  were  filed,  have  proceeded  until  their 
assignees  were  made  parties. 

2d.  That  the  district  court  of  the  United  States  had  full 
and  complete  (if  not  exclusive)  jurisdiction  from  the  date  of 
filing  the  petition,  as  to  all  controversies  arising  between  the 
bankrupt  and  any  creditor  ^'who  shall  claim  any  debt  or 
demand  under  the  bankruptcy,"  and  the  collection  of  the 
assets  of  the  bankrupt,  ascertainment  and  liquidation  of  the 
liens,  or  other  specific  claims  thereon,  the  adjustment  of 
the  various  priorities  and  conflicting  interests  of  all  parties, 
and  marshaling  and  disposing  of  the  different  funds  and  assets 
of  the  bankrupt,  and  that  the  assignee  was  charged  with  full 
rights  and  duties  as  to  the  estate,  to  be  enforced  and  per- 
formed under  the  supervision  of  the  bankrupt  court. 
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That  as  to  each  of  the  appellants  in  this  case,  this  juris- 
diction had  been  vested,  and  the  exercise  of  it  assumed 
before  the  institution  of  this  suit  ;  and  that  it  is  well  settled, 
when  a  court  of  competent  jurisdiction  has  in  process  of 
adjudication  any  question,  that  jurisdiction  can  not  be  ousted 
and  interfered  with  by  any  other  court,  unless  of  superior 
jurisdiction;  and  that,  therefore,  no  lien  can  be  enforced 
in  a  state  court  after  the  tiling  of  the  bankrupt's  petition 
in  the  district  court  of  the  United  States. 

3d.  That  the  denourrers  of  the  appellants  were  not  noticed, 
but  were  entirely  disregarded  by  the  circuit  court. 

4:th.  That  the  decree  for  the  sale  by  the  circuit  court  was 
peremptory,  and  no  day  was  given  the  defendants  to  redeem, 
by  paying  the  plaintiff's  debt. 

The  jurisdiction  of  the  bankrupt  courts,  as  defined  in  the 
first  section  of  the  act  (copied  in  the  petition  of  the  appellants), 
extends  to  all  '*cases  and  controversies  arising  between  the 
bankrupt  and  any  creditor  or  creditors  who  shall  claim  any 
debt  or  demand  under  the  bankruptcy,"  &c.,  ''to  the  collec- 
tion of  all  the  assets  of  the  bankrupt,  to  the  liquidation  of  the 
liens  thereon,  to  the  adjustment  of  the  various  priorities  and 
conflicting  interests  of  all  parties,"  and  to  the  marshaling  of 
the  assets  so  as  to  "secure  the  rights  of  all  parties,"  &c. 

The  14:th  section  provides  that  the  judge  or  register  shall, 
by  an  instrument  under  his  hand,  ''assign  and  convey  to  the 
assignee  all  the  estate,  real  and  personal,  of  the  bankrupt,"* 
&c.  ;  and  that  "the  assignee  shall  have  authority,  under  the 
order  and  direction  of  the  court,  to  redeem  or  discharge  any 
mortgage  or  conditional  contract  or  pledge  or  deposit  or  lien 
upon  any  property,  real  or  personal,  whenever  payable,  and 
to  tender  due  performance  of  the  condition  thereof,  or  to  sell 
the  same  subject  to  such  mortgage,  lien,  or  other  encum- 
brance. 
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The  20th  section  provides  that  ''when  a  credit 
mortgage  or  pledge  of  real  or  personal  estate  of  the 
or  lien  thereon  for  securing  the  payment  of  a  debt, 
shall  be  admitted  as  a  creditor  only  for  the  balan< 
debt,  after  deducting  the  value  of  such  property  ;' 
may  release  or  convey  his  claim  to  the  assignee  u 
property,  and  be  admitted  to  prove  his  whole  de 
*'if  the  value  of  the  property  exceeds  the  sum  for 
is  so  held  for  security,  the  assignee  may  release  to 
itor  the  bankrupt's  right  of  redemption  therein  on 
such  excess,  or  may  sell  it  subject  to  the  claims  of 
itor  thereon,-'  &c.  ;  but,  "if  the  property  is  not  s 
released  and  delivered  up,  the  creditor  shall  not  be 
to  prove  any  part  of  his  debt."' 

The  21st  section  provides,  "that  no  creditor  pre 
debt  or  claim  shall  be  allowed  to  maintain  any  suit 
in  equity  against  the  bankrupt;"  and  tjiat  "no 
whose  debt  is  provable  under  this  act,  shall  be  a 
prosecute  to  final  judgment  any  suit  at  law  or  in  equ 
for  against  the  bankrupt  until  the  question  of  the 
dischargee  shall  have  been  determined/' 

The  theory  of  the  defence  in  the  court  below  ar 
appeal    here,    is    based   upon  the  idea,   that  as  th 
lants  filed  their  petition  to  take  advantage  of  the 
law  before  the  suit  was  brought  in  the  state  cour 
the  bankrupt  court  had  the  right  to  discharge  them 
payment  of  their  debts  and  to  dispose  of  their  pr< 
necessarily  followed  that  it  drew  to  it  the  right  to  ue»i  witii 
and  to  dispose  of  the  appellee's  lien  on  the  land  owned  by 
them  at  the  time  the  judgment  was  acquired  ;  and  that  not- 
withstanding the  appellee's  judgment  was  a  lien  on  it  before 
they  filed  their  petition,  that  after  that  was  filed,  the  state 
court  had  no  jurisdiction  of  the  subject  of  the  lien  and  no 
right  to  enforce  it. 
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The  bankrupt  act  only  intended  to  give  the  bankrupt  court 
the  right  to  deal  with  and  dispose  of  the  property  that 
belonged  to  the  bankrupt  at  the  time  of  the  act  of  bankruptcy, 
and  not  that  of  other  persons  ;  and  property  on  which  there 
was  such  lien  did  not  belong  to  the  bankrupt ;  but  he  could 
only  claim  the  surplus,  and  had  only  a  right  to  redeem  it  by 
discharging  the  lien  ;  and  hence  the  provisions  of  the  act  for 
the  redemption  of  the  property  by  the  assignee,  where  the 
creditor  did  not  prove  his  debt,  or  the  sale  of  it  subject  to 
such  lien  where  it  was  not  redeemed.  And  I  think  the  right 
of  the  bankrupt  court,  to  dispose  of  such  lien  without  the 
consent  of  the  creditor,  extremely  questionable  (to  say  the 
least  of  it)  under  any  fair  construction  of  the  act.  The  bank- 
rupt court,  if  what  is  called  the  provision  for  voluntary 
bankruptcy  can  fairly,  under  the  provision  of  the  constitu- 
tion granting  to  congress  the  power  to  pass  a  bankrupt  law, 
be  properly  termed  a  bankrupt  law  within  the  meaning  of 
the  constitution  (a  question  not  necessary  to  be  decided  in 
this  case),  would  clearly  have  the  right  to  discharge  the  bank- 
rupt on  his  own  petition  from  the  payment  of  his  debts  in 
proceedings  had  under  the  general  publication  against  cred- 
itors. But  this  would  only  discharge  the  debt  and  would  not 
affect  the  creditor's  right  to  any  lien  he  had  before  acquired 
for  its  payment ;  and  his  right  to  his  lien  would  in  no  way- 
be  impaired  by  the  discharge  of  the  bankrupt.  True,  if  the 
subject  of  the  lien  did  not  pay  the  whole  debt,  the  bankrupt 
would  stand  discharged  from  the  residue. 

If  a  creditor  had  a  lien  on  land  of  a  bankrupt  for  a  thou- 
sand dollars,  which  was  only  worth  five  hundred,  it  would 
not  belong  to  the  bankrupt  in  any  just  sense,  and  he  would 
really  have  no  interest  in  it.  Why  should  the  creditor,  in 
such  a  case,  be  compelled  to  go,  perhaps  hundreds  of  miles 
from  home  (at  a  great  inconvenience  and  expense),  to  a 
bankrupt  court  to  have  his  lien  enforced,  when  no  possible 
good  could  arise  from  it  either  to  the  bankrupt  or  his  gen- 
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eral  creditors,  and,  at  last,  only  to  see  his  substance  divided 
among  and  devoured  by  a  parcel  of  hungry  cormorants  ?  I 
do  not  think  such  a  thing  could  have  been  meant  by  congress 
in  passing  the  act ;  but,  considering  the  whole  act  together, 
the  fair  inference  from  it  is,  that  where  the  lien  is  not 
redeemed,  and  the  lien  creditor  does  not  come  in  and  prove 
his  debt,  the  bankrupt  court  has  only  the  right  to  deal  with 
and  disp)Ose  of  the  bankrupt's  equity  of  redemption. 

But  under  the  jurisdiction  given  to  those  courts  under  the 
first  section  of  the  act  "for  adjudication  as  to  all  controver- 
sies arising  between  the  bankrupt,  and  any  creditor  or  cred- 
itors who  shall  claim  any  debt  or  demand  under  the  bankruptcy, 
the  collection  of  the  assets  of  the  bankrupt,  the  ascer- 
tainment and  liquidation  of  the  liens,  &c.,  thereon,  the 
adjustment  of  the  various  priorities  and  conflicting  interests 
of  all  parties,  and  marshaling  and  disposing  of  the  different 
funds  and  assets  of  the  bankrupt.''  Many  of  the  district 
courts  have  claimed  the  right  of  compelling  persons  having 
liens  on  property  formerly  owned  by  the  bankrupt,  and  who 
had  not  proved  their  debts  and  were  not  parties  to  the  pro- 
ceedings in  bankruptcy,  to  come  into  the  bankrupt  courts, 
and  have  their  liens  adjudicated  -  and  disposed  of  there. 
Whether  this  is  a  proper  exercise  of  jurisdiction  under  the 
act  need  not  be  questioned,  so  far  as  the  decision  of  this  case 
is  concerned,  for  it  is  a  conceded  principle  accepted  every 
where,  that  no  one  is  bound  by  the  judgment  of  a  court  in 
a  case  in  which  he  is  not  a  party,  and  the  decree  of  a  bank- 
rupt court  is  no  exception  to  this  general  principle,  but  in 
the  single  instance  of  the  right  to  discharge  the  debtor  from 
the  payment  of  his  debts  upon  the  general  publication  and 
notice,  whether  the  creditors  appear  or  not.  But  it  is  agreed 
on  all  sides,  that  in  order  to  dispose  of  the  lien  of  a  creditor 
who  has  not  proved  his  debt,  and  to  entitle  the  bankrupt 
court  to  adjust  and  dispose  of  the  subject  and  sell  the  prop- 
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erty  free  of  the  lien,  it  is  necessary  to  make  the  lien  creditor 
a  party  to  the  proceedings  in  bankruptcy,  in  order  to  enable 
him  to  defend  himself  and  contest  the  right  to  sell  or  dispose 
of  the  subject  of  his  lien.  This  is  done  upon  the  petition  of 
the  assignee  in  behalf  of  and  in  furtherance  of  the  interests 
of  the  general  creditors,  and  by  passing  an  order  to '  shew 
cause  against  it,  botli  of  which  have  to  be  served  on  the  lien 
creditor ;  and  as  the  bankrupt  would  have  no  interest  in  the 
property  if  it  was  not  suflBcient  to  pay  oflf  the  lien.  It  would 
be  a  good  defence  to  the  rule  that  the  property  was  not 
sufficient  to  discharge  the  lien. 

In  Bump's  Practice  in  Bankruptcy,  edition  of  1871,  the 
mode  of  proceeding  in  such  a  case  is  laid  down  on  pages 
134-5  (and  he  cites  many  reported  cases  in  support  of  his 
text),  it  is  there  stated,  as  the  rule,  that  '^whenever  the 
assignee  wishes  to  sell  property,  free  from  liens,  he  must 
apply  to  the  court  for  an  order  to  that  effect."  This  appli- 
cation, he  says  ' 'should  never  be  made  when  the  property 
has  no  market  value  or  one  that  is  clearly  less  than  the  debt 
secured  by  the  lien.  He  acts  only  in  the  interests  of  the 
general  creditors  and  should  institute  no  proceedings  except 
for  their  benefit.  It  is  no  part  of  his  duty  to  make  such  an 
application  unless  he  believes  that  such  a  sale  will  create  a 
larger  fund  for  distribution  among  the  unsecured  creditors. 
The  proper  mode  of  making  such  an  application  is  by  a 
petition  addressed  to  the  judge  of  the  court  of  bankruptcy, 
properly  entitled  in  the  cause  of  bankruptcy,  and  duly  veri- 
fied, as  the  granting  of  such  an  order  is  not  a  matter  of 
course,  the  petition  should  set  forth  the  facts  that  justify  the 
a[)plication  and  not  merely  rely  upon  the  petitioner's  belief. 
The  question  is  to  be  decided  upon  the  belief  of  the  court 
and  not  upon  the  belief  of  the  assignee,  and  hence  the  mat- 
ters necessary  to  produce  conviction  should  be  fully  stated. 
As  this  proceeding  specially  affects  the  rights  of  the  second 
creditor,   he   must  be  properly  notified  and  summoned   to 
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appear  and  protect  his  interests.  This  is  done 
an  order  to  shew  cause,  and  directing  that  a  co] 
order  and  petition  be  served  upon  him,  &c.  Tl 
the  application  is,  that  the  property  is  worth  less 
claim,  or  that  the  creditor  will  be  injured  by- 
See  also,   page  324  same  work. 

It  appears  plain,  then,  that  unless  the  appel 
moned  before  the  bankrupt  court  and  his  lien  y 
judicated,  after  he  had  been  made  a  party  to  the 
he  can  in  no  wise  be  affected  by  any  order  or 
there,  or  by  any  sale  made  under  such  order  oi 

It  no  where  appears  by  the  record  of  the  ca 
consideration,  that  the  appellee  was  ever  a  part 
in  bankruptcy,  or  that  that  court  ever  assumed 
over  or  ever  in  any  matter  adjudicated  or  adji 
posed  of  his  lien.     Nor  is   there  any  evidenc 
of  the  land  in  question    under   any   order   of 
except    the   averment  in  the    answers    to    the    bill,    un- 
supported   by    any    evidence,    except  a    paper    appended 
to  the  record,  purporting  to  be  a   deed  from   McKinsay 
&  Brown,     the    assignees  in  bankruptcy,    of    the   appel- 
lants, conveying  to  the  appellant,    Powell,    the    tract    of 
land  formerly  owned  by  him,  containing  375  acres,  for  the 
sum  of  $187.50,  the  price  at  which  the  deed  recites  it  was 
sold  to  him,  and  the  recital  in  the  deed  that  it  was  sold  and 
conveyed  by  order  of  the   bankrupt  court,  but  which  deed 
does  not  appear  to  be  part  of  the  record  or  to  have  been  be- 
fore the  circuit  court  when  the  decree  was  made   by  it ;  and 
there  is  no  copy  of  the  record  of  the  bankrupt  court  or  of  the 
alleged  orders  for  the  sale  and  conveyance  of  the  land  by  the 
assignee  to  support  the  recitals  of  the  deed  in  this  respect. 
But  if  the  averments  of  the  answers  and  the  recitals   of  the 
deed  could  be  considered  as  of  any  weight  without  proof  to 
support  them,  yet  it  is  not  any  where  asserted  that  the  appellee 
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was  a  party  to  the  bankrupt  case,  or  that  his  lien  was  ad- 
judicated by  the  bankrupt  court,  or  that  the  land  in  question 
was  sold  free  of  the  liens  on  it.  The  answers  aver  that  the 
land  was  sold  by  the  assignees,  but  it  is  neither  stated  in  them 
nor  in  the  deed,  that  it  was  sold  free  of  the  liens  thereon. 
If  this  had  been  so,  it  is  fair  to  presume  that  so  important  a 
fact  would  have  been  alleged  in  the  answers  or  appeared  by 
the  deed. 

It  is,  therefore,  not  fair  to  presume  that  the  bankrupt 
court  did  wrong,  and  made  a  decree,  for  the  sale  of  the  ab- 
solute fee-simple  estate  in  the  land  without  the  appellee's  be- 
ing a  p^rty  in  the  bankrupt  case,  and  without  regard  to  his 
liens  ;  but  we  ought  rather  to  presume  that  it  did  what  it 
had  a  perfect  right  to  do  (without  his  being  a  party),  sell 
it,  subject  to  the  liens,  more  especially  as  it  seems  to  have 
sold  for  only  $187.50,  as  it  could  hardly  be  presumed  that 
the  absolute  fee-simple  in  a  tract  of  375  acres  of  land,  the 
annual  rental  value  of  the  cultivated  part  of  which  was  $100, 
would  not  sell  for  more  than  that  sum ;  but,  if  on  the  con- 
trary, that  the  court  made  a  decree  for  an  absolute  sale  of 
a  fee-simple  interest  in  it,  the  appellee  could  not  be  concluded, 
or  affected  by  it,  unless  he  had  been  made  a  party  to  the 
proceedings. 

I  do  not  think  there  is  any  thing  in  the  first  objection  taken 
in  the  petition  as  to  the  jurisdiction  of  the  circuit  court 
of  Franklin — the  object  of  the  suit  was  not  to  recover  a  debt 
against  the  bankrupts,  but  to  enforce  a  lien  acquired  before 
they  became  bankrupts — conceding  that  the  bankrupt  court 
had  jurisdiction  of  the  appellee  and  of  his  lien  without  his  hav- 
ing proved  his  debt,  and  become  a  party  to  the  proceedings 
in  bankruptcy.  Still  the  circuit  court  has  concurrent  juris- 
diction, yet  it  ought  not,  as  a  matter  of  comity,  and  to 
prevent  a  conflict  of  the  two  jurisdictions,  to  have  proceeded 


Digitized  by  VjOOQIC 


Va.  Dec.]  Powell  v.  Gilbert.  229 

with  the  case  if  it  appeared  that  the  bankrupt  court  had  first 
taken  jurisdiction  of  the  same  subject.  It  has  been  a  settled 
practice,  without  exception,  so  far  as  I  know  (except  in  a 
few  cases  in  some  of  the  district  courts  in  bankruptcy,  where 
it  had  been  ignored),  that  the  first  of  the  two  courts  of  con- 
current jurisdiction,  which  acquires  it  in  a  case,  proceeds  to 
make  a  final  disposition  of  it  ;  and  if  it  had  appeared  that 
the  bankrupt  court  had  properly  acquired  jurisdiction  of  the 
lien  of  the  appellee,  the  circuit  court  ought,  and  doubtless 
would,  have  refused  to  proceed  further,  until  it  was  seen 
whether  the  court  which  first  took  jurisdiction,  would  make 
a  final  disposition  of  the  subject.  But  it  does  not  appear 
that  the  bankrupt  court  ever  took  jurisdiction  of  the  lien  ; 
and  besides,  the  circuit  court  does  not  seem  to  have  taken 
any  steps  to  enforce  the  lien  until  the  banki'upt  case  was 
ended.  McWhirrith's  case,  7  Howard,  617,  cited  by  ap- 
pellant's counsel,  has  no  bearing  on  this  case.  That  case 
decided  that  a  party  could  not,  by  a  proceeding  commenced 
in  a  state  court,  after  an  act  of  bankruptcy,  acquire  a  lien 
on  the  bankrupt's  property  in  preference  to  the  right  of  the 
assignee,  which  related  back  to  the  time  of  the  bankruptcy. 
There  is  nothing  in  the  third  ground  of  error  assigned,  there 
was  no  demurrer  which  could  have  been  set  down  for  argu- 
ment. True,  the  answer  of  each  of  the  defendants  say,  that 
'•the  defendant  demurs  to  the  plaintiff's  bill,  and  prays  that 
his  demurrer  may  be  considered  as  if  more  formally  pleaded. " 
This  is  a  part  of  the  answer  and  is  a  mere  exception  to  the 
bill  to  be  considered  at  the  hearing,  and  to  avail  for  any 
reason  that  a  demurrer  for  a  court  of  equity  or  jurisdiction 
of  the  matter,  would  have  availed  if  it  had  been  taken  with- 
out answering.  See  2d  Rob.  Prac.  (old)  p.  297,  and  cases 
there  cited.  And  the  last  objection  is  equally  untenable. 
Hiissuit  is  to  enforce  a  judgment  lien  under  the  statute  which 
provides  that  any  judgment  may  be  enforced  in  a  court  of 
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be  remedy  is  in  analogy  to  the  vlagit^  and  is  not 
ceeding  to  foreclose  a  mortgage  ;  and  the  practice 
so  far  as  I  know  or  have  been  informed,  to  decree 
nee,  without  a  day  to  redeem. 

he  whole,  I  think  the  decree  of  the  circuit  court 
irery  respect  and  that  it  ought  to  be  aflBrmed. 
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Thomas 

V. 

M'Cahan. 

{Circuit  Court  of  Prince  Edward  County,  Va,,  March,  1877,) 

[Virginia  Law  Journal,  1877,  p.  187.] 

Waiver  of  Homestead — Statute  Allowing  Unconstitutional. 

The  proTision  of  the  Code  of  1873,  contained  in  sec.  3,  chapter 
183,  page  1169,  for  a  waiver  of  the  homestead  exemption  conferred 
by  the  constitution  of  Virginia,  is  unconstitutional  and  void. 

Dickinson,  J.,  delivered  the  opinion  of  the  court. 

The  constitution  of  Virginia  provides  that  '^every  house- 
holder or  head  of  a  family  shall  be  entitled  to  hold,  exempt 
from  le\7^,"  property  '*not  exceeding  $2,000,  to  be  selected 
by  him,"  with  certain  specified  exceptions.  Art.  XI, 
sec.  1. 

This  is  confined  to  a  ''householder  or  head  of  a  family.'' 
For  what  purpose  ?  Manifestly,  in  the  interests  of  society, 
and  for  the  comfort,  maintenance  and  shelter  of  the  family, 
as  well  as  the  head  of  that  family  ;  and  hence  the  discrimi- 
nation made  by  the  constitution  between  "householders  or 
heads  of  families,"  and  other  debtors  not  thus  situated. 
And  for  that  reason,  doubtless,  it  was  wisely  provided  that 
the  general  assembly  shall  prescribe  in  what  manner,  and 
on  what  conditions,  the  said  '^householder  or  head  of  a 
family"  shall  thereafter  set  apart  and  hold  for  himself  and 
family  a  homestead  out  of  any  property  hereby  exempted  ; 
and  may,  in  its  discretion,  determine  in  what  manner  and  on 
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editions  he  may  thereafter  hold  for  the  benefit  of 
md  family  such  personal  property  as  he  may  have, 
ing  within  the  exemption  hereby  made.     Art.  XI, 

constitution  had  stopped  here,  there  might  be  much 
the  view  that  the  ''householder  or  head  of  a 
might  waive  the  benefit  of,  or  otherwise  encumber 
homestead.  But  the  same  section  goes  on  to  provide 
is  section  shall  not  be  construed  as  authorizing  the 
issembly  to  defeat  or  impair  the  benefits  intended 
iferred  by  the  provisions  of  this  article  ;"  and  the 
on  requires  that  ''the  provisions  of  this  article  shall 
rued  liberally,  to  the  end  that  all  the  intents  thereof 
fully  and  perfectly  carried  out." 
jthority  to  "prescribe  in  what  manner  and  on  what 
is"  the  homestead  may  be  set  apart  and  held  for 
■  and  family,"  is  limited  and  controlled  by  the  sub- 
3lause  of  the  same  section,  which  inhibits  the  genei-al 
from  "defeating  or  impairing  the  benefits  intended 
inferred." 

were  those  benefits?  Clearly,  to  secure  to  every 
hotne  and  the  ordinary  means  of  support,  and  to 
hem  in  thos^  pursuits  necessary  to  the  existence 
-being  of  every  community.  The  power  to  do  so 
de  in  every  state.  Taney,  Ch.  J.,  in  Brownson  v. 
L  How.  311.  It  was  to  effectuate  this  purpose  that 
itution  pointed  out  the  mode  of  its  own  construc- 
3.,  "liberally,  to  the  end  that  all  the  intents  thereof 
and  perfectly  carried  out." 

)ject  clearly  was  to  secure  to  the  family,  as  well  as 
,  a  home  and  shelter  from  want  and  exposure,  and 
that  provision  permanent  by  providing  that  it  shall 
■or  the  benefit  of  "himself  and  family;"  not  '«im- 
r  defeated ;"  not  parted  with,  given  or   conveyed 
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away;  not  destroyed  by  '^waiving  its  benefits"  to  the  exclu- 
sion and  deprivation  of  those  tender  and  helpless  members  of 
the  family  who  were  the  chief  objects  of  care  and  concern  to 
theframers  of  the  constitution  ;  but  '%eld,"  kept,  retained, 
secured.  The  terms  implies  fixedness,  permanence,  stability, 
security,    continuity. 

The  only  authority  the  general  assembly  has  over  the  subject 
is  derived  from  section  6  of  article  XI,  which  limits  their 
power  to  prescribing  the  manner  and  conditions  of  '^setting 
apart"  and  '^holding"  the  homestead  for  the  * 'householder 
or  head  of  a  family"  and  *'his  family." 

In  pursuance  of  the  authority  thereby  conferred,  the 
general  assembly  proceeded  to  ''prescribe  'in  what  manner 
and  on  what  conditions'  the  homestead  should  be  set  apart,  ^' 
&c.  (Sessions  Acts  1869-70,  chap.  157,  §  1,  p.  198),  and  in 
the  same  statute  declared  that  "it  shall  continue  after  his  (the 
householder's)  death  for  the  benefit  of  the  widow  and  children 
of  the  deceased,"  &c.  (Code  1873,  p.  1171,  ch.  183,  sec.  8), 
and  "if  such  householder  or  head  of  a  family  shall  have 
departed  this  life  since  the  adoption  of  the  present  consti- 
tution, leaving  a  widow  or  infant  children,  and  such  home- 
stead shall  have  not  been  selected  or  assigned  in  the  lifetime 
of  such  householder,"  the  widow  or  such  infant  children 
shall  be  entitled  toclaim  the  same.  Code,  p.  1172,  ch.  183, 
sec.  10. 

The  7th  section  of  the  same  act  points  out  the  only  mode 
by  which  the  "homestead  so  set  apart,"  may  be  encumbered 
or  aliened.  In  the  case  of  a  married  man,  it  requires  a  joint 
deed  of  husband  and  wife,  with  privy  examination  of  the 
wife. 

Both  the  constitutions  and  the  act  of  assembly  referred 
to,  recognize  "the  family,"  as  interested  in,  and  entitled  to, 
the  benefit  of  the  "homestead."  The  authority  to  waive 
such  benefit,  by  one  member  of  the  family,  intended  to  be 
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ided  for,  to  the  exclusion  and  detriment  of  others 
ly  interested,  would  be  to  "defeat  and  impair"  the  bene- 
itended  to  be  conferred  by  art.  XI,  which  by  its  terms 
Id  be  construed  liberally,  to  the  end  that  all  the  intents 
lof  may  be  "fully  and  perfectly  carried  out." 
le  object  and  intent  of  the  "waiver,"  is  to  "defeat  and 
ir"  the  benefits  of  the  homestead  "^ro  tanto.'^^  If 
purpose  is  not  to  be  effectuated,  then  it  is  nugatory  and 
;  if  it  is  to  be  effectuated,  then  it  is  contrary  to  the  5th 
3f  art.  XI  of  the  constitution. 

a  total  "waiver"  of  the  benefits  intended  to  be  con- 
d,  does  not  "impair  or  defeat"  it,  I  am  at  a  loss  to  con- 
what  language  will  express  that  purpose.  There 
t  be  plausibility  for  such  a  construction,  if  "the  bene- 
atended  to  be  conferred,"  were  confined  to  the  "head 
e  family."  But  they  are  equally  intended  for  his 
ly,  and  the  act  itself  recognizes  this  by  providing  for 
isignment,  even  after  the  death  of  the  "head  of  the 
ly,"  and  its  continuance  "till  the  youngest  child  be- 
s  21  years  of  age." 

e  third  section  of  article  XI  provides  that  "nothing 
lined  therein  shall  be  construed  to  interfere  with  the 
of  the  property  aforesaid,  or  any  part  thereof,  by  vir- 
f  *any  mortgage,  deed  of  trust,  pledge,  or  other  se- 
y  thereon.'  " 

id  it  is  insisted  that  this  section  was  intended  to  give  to 
''householder  or  head  of  a  family,"  the  right  to  en« 
)er  the  homestead  by  "mortgage,  deed  of  trust,  pledg:e, 
ber  security."  I  do  not  so  understand  it.  The  consti- 
n  meant  to  leave  the  property  liable  to  existing  liens, 
lot  to  create  new  liens  to  the  destruction  of  the  rights 
)mestead  to  the  family  by  one  member  of  that  family 
isregard    of    the    interests   of   others.      The  general 
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assembly  must  so  have  understood  it,  when  they  provided 
the  mode  of  encumbering  the  same  by  joint  deed  of  husband 
and  wife,  and  investing  the  proceeds  of  any  sale  made 
thereof  in  * 'another  homestead."  The  stipulation  in  a 
promissory  note  ''to  waive  the  benefit"  of  an  exemption, 
*^*fi  futuroy^^  of  a  homestead  not  yet  assigned  or  set  apart, 
is  an  executory  contract  which  cannot  operate  as  an  estop- 
pel from  subsequently  claiming  the  exemption.  (See  Mox- 
ley  V.  Ragun  et  al.  recently  decided  by  "the  court  of 
appeals"  of  Kentucky,  arid  not  yet  reported.  American 
Law  Register,  December,  1874,  p.  743.)  Shapley  v.  Abbot, 
42  N.  Y.  Rep.  Such  an  agreement  is  in  disregard  of  the 
policy  of  the  law,  and  if  operative  annuls  the  law  itself, 
80  far  as  it  aflfects  the  debt  sought  to  be  recovered.  If  up- 
held, the  homestead  exemption  would  be  a  blank  upon  our 
statute-book,  and  deprive  the  destitute  of  all  claim  they 
have  to  its  beneficent  provisions. 

A  stipulation  in  a  note  never  to  take  the  benefit  of  the 
bankrupt  law,  or  that  land  should  be  forfeited  and  never 
after  subject  to  redemption,  could  not  be  enforced  or  work 
an  estoppel.  An  agreement  to  waive  this  right  is  illegal  and 
void  ;  must  be  regarded  as  made  under  a  species  of  duress 
between  parties  in  unequal  circumstances,  in  which  the 
creditor  has  great  facility  for  gaining  an  unjust  advantage 
over  the  oppressed  debtor  ;  is  liable  to  general  abuse  by 
creditors,  which  cannot  be  properly  upheld  by  the  courts. 

Judge  Redfield's  note  in  American  Law  Register,  Dec, 
1874,  p.  746. 

"The  law  does  not  permit  its  process  to  be  used  to  accom- 
plish ends  which  its  policy  forbids,  though  the  parties  may, 
by  a  prospective  contract,  agree  to  such  use."  Dennis,  Jr., 
in*'Knutter  v.  Newcomb,"  31  Barbour,  170  ;  9  Howard, 
547. 

I  am  full  well  a\^are  of  the  delicacy  of  the  task  of  hold- 
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t  of  the  legislature  void,  and  enter  upon  it  with 
e  and  hesitation. 

urts  sit  not  to  revise  or  review  legislative  action, 
force  legislative  will ;  and  in  declaring  what  is  the 
must  enforce  the  constitution  as  the  paramount 
lever  the  legislative  action  comes  in  conflict  with  it. 
State,"  7  Ind.  334  ;  '^Bloodgood  v.  Mohawk  and 
Railroad  Company,"  18  Wend.  53  ;  ''Cooley  on 
aiitations,"  page  160.  Note  1. 
e  duty  of  the  court,  in  a  proper  case,  so  to  declare. 
ta  lex  is  imperative  and  controlling, 
act  under  consideration,  the  legislature  has  under- 
exercise  a  power  which  the  people,  by  the  consti- 
ave  been  careful  to  withhold,  in  providing  for  a 
of  the  homestead,"  in  the  face  of  a  positive  inhi- 
on  them,  to  * 'defeat  or  impair  the  benefits  intended 
f erred"  thereby. 

uch  to  be  regretted  that  the  court  of  last  resort  in 
has  not  pronounced  any  opinion  on  this  question. 
it  the  more,  since,  by  a  singular  coincidence,  it  has 
my  lot  to  take  the  initiative  in  deciding  several  of  the 
cate  and  difficult  questions  which  have  arisen  under 
constitution,  in  advance  of  any  expressed  opinion 
preme  court,  or  any  other  circuit  judge  of  the  state, 
lief  to  me  to  know  that  any  error  I  may  commit 
rrected  by  a  higher  tribunal.     *     * 

Hckiason  then  refers  to  Judge  Bouldin's  opinion  in  Sirely 
CampbeU,  &c.,  23  Gratt.  902,  and  says  that  an  intimation 
iren  that  if  the  requirement  of  the  purchaser  to  waive  the 
exemption  had  prejudiced  the  appellant,  the  court  of 
•uld  have  corrected  the  decree  in  that  respect.) — Ed. 

a  review  of  the  whole  subject,  yielding  every 
favor  of  legislative  power,  so  much  of  sec.  3  of 
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chap.  183  of  Code  of  1873,    p.    1169,    as   pre 
"waiver  of  the  homestead  exemption,"  is  to 
clearly  intended  to  '^defeat  and  impair  the  bene 
to  be  conferred  by  the  provisions  of  art.   X 
the  constitution,  I  am  constrained  to  regard  it 
tutlonaland  void. 

Note  by  the  Court, — The  supreme  court  of  Georgij 
decided  that,  ''The  homestead  (in  this  state)  canno 
ercn  by  order  of  court,  except  for  the  purpose  of 
investment.  The  act  of  the  legislature  which  perr 
waive  the  homestead,  and  to  dispose  of  property  w 
set  apart,  under  the  exemption  law,  was  unconstituti 
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Whitlock 

V. 

Gordon's  Adm'r. 

special  Court  of  Appeals  of  Virginiay  June^  tSjj,) 

[Virginia  Law  Journal,  1877,  p.  370.] 

5cd  of  Trust  to  Secure— Sale  of  the  Land— Assumption  of 
-Case  at  Bar. 

6th  of  March,  1862,  R.  borrowed  of  G.,  who  was  then  in 
S  having  gone  there  on  a  visit  to  a  daughter,  and  having 
t)le  to  return  to  Virginia,  through  D.,  who  acted  in  Vir- 
the  agent  of  G.,  the  sum  of  $5,000;  for  which  R.  executed 
at  five  years,  and  a  deed  of  trust  on  real  estate  to  secure 
.  R.  subsequently  sold  the  land,  subject  to  the  deed  of 
r.,  who  retained  $5,000  of  the  purchase  money,  and  cove- 
th  R.  to  assume  and  pay  the  bond  from  R.  to  G.  J.  after- 
d  the  same  land,  subject  to  the  same  deed  of  trust,  to  W. 
tio  likewise  covenanted  to  assume  and  pay  the  said  bond 
:o  G. :  held : 

ime — Validity  of. 

Id  not  become  a  resident  of  Maryland  or  an  alien  enemy, 

herefore  the  bond  and  deed  of  trust  are  not  void. 

ame — Same. 

1  if  G.  was  an  alien  enemy,  the  dealings  of  D.,  who  was 
g-ent,  and  resided  in  Virginia,  being  wholly  domestic  and 
led  to  his  own  country,  are  valid,  and  there  is  no  ground 
icaping  the  payment  of  said  bond,  either  principal  or  in- 

ime— Quaere. 

re.  Whether  W.  &  Co.  can  object  that  the  bond  and  deed 
ust  are  invalid  as  being  a  transaction  -between  alien. 
ies,  when  R.  sets  up  no  such  objection. 
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Statutes — Decree  against  Personal  Representation. 

4.  Under   ch.    116,    a.    2,  Code  of  1860,  there  may  be 
favor  of  the  adm'r  of  G.  against  J.  and  W.  &  Co. 

Deed  of  Trust — Suit  to  Enforce  Personal  Decree  for  Bal 

5.  Where  a  suit  is  brought  to  foreclose  a  mortgage  c 
trust  deed,  there  may  be  a  personal  decree  against  i 
therefor,  for  any  balance  left  unsatisfied  by  the 
mortgaged  subject. 

Same— Same — Order  of  Liability. 

6.  In   decreeing   that   balance,   W.    &  Co.,  who  were 
bound  to  indemnify  the  other  parties,  ought  to  be 
the    first   instance   to   pay   it,  and  in  case  of  their 
other  parties  in  the  inverse  order  of  the  time  of  tl 
liabilities. 

Same— Same — Same— Scaling. 

7.  It  apx>earing  that  it  was  the  understanding  of  the  ] 
the  bond  of  $5,000  should  be  paid  in  the  money  cu: 
maturity,  the  same  constitutes  a  contract  of  hazard 
to  be  scaled. 

Equity  Practice — Decree  between  Co- Defendants. 

8.  Whenever  a  case  is  made  out  between  co-defenda 
dence  arising  from  the  pleadings  and  proofs  betweei 
ti£f  and  defendants,  it  is  the  right  and  the  duty  of  i 
equity  to  decree  between  the  co-defendants. 

From  the  chancery  court  of  the  city  of  Richmc 
court  concurred  with  the  chancellor  on  all  but  ( 
points  involved.  The  portion  of  Judge  Fitzhugh 
which  relates  to  that  point,  is  as  follows : 

The  third  exception  applies  to  the  opinion  of  th 
sioner  that  the  land  conveyed  in  trust  to  secure  th 
first  sold  and  if  there  should  be  a  deficiency,  that  B 
be  decreed  to  pay  it  to  complainant. 

The  exception  considers  that  it  is  right  that  the  1 
be  first  sold,  bat  claims  that  if  the  land  should  be 
to  pay  the  debt,  the  complainant  should  be  compe 

*Sce  monographic  note  on  ** Deeds  of  Trust,*'  Va.  R< 
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I  remedies  first  against   Whitlock  &  Co.,  and  then 
Ilia  Johnson  before  he  could  have  a  decree  against 

:  the  position  taken  by  counsel  in  the  exception  is 
3.  The  facts  in  the  case  of  Marsh  v.  Pike,  10  Paige 
1  by  Rose's  counsel,  are  very  similar  to  this  case, 
ase  Marsh,  in  1839,  gave  Pike  his  bond  for  $3,000, 
hree  years  after  date,  with  interest  payable  semi- 
In  1841  he  conveyed  the  mortgaged  premises  to 
subject  to  the  mortgage,  the  amount  of  which  was 
from  the  purchase  money,  and  which  mortgage 
agreed  with  Marsh  to  pay  off  and  discharge.  In 
f  1841,  McLean  sold  the  premises  to  Fowle,  subject 
anner  to  the  mortgage.  So  far  this  is  all  fours  with 
mder  consideration.  But  here  the  similarity  ends. 
)h,  who  occupied  the  same  position  in  that  case  that 
3  in  this,  brought  the  suit  to  compel  Fowle  and  Mc- 
)ay  and  satisfy  the  bond  and  mortgage.  And  the 
s  that  the  effect  of  the  several  conveyances  and 
its  was,  in  equity,  to  place  Marsh  in  the  situation 
ty  for  the  payment  of  the  bond  and  mortgage,  and 
the  defendants  Fowle  and  McLean  the  principal 
5  to  him.  And,  applying  that  principle  to  this  case, 
ad  sued  here  as  Marsh  did,  then  Whitlock  &  Co., 
Johnson  would  have  been  the  principals,  and  Rose 
yr,  as  between  themselves,  and  Whitlock  &  Co., 
primarily,  and  Ella  Johnson  secondarily,  liable  to 
he  payment  of  the  debt. 

this  case,  Gordon,  who  occupies  the  position  of  Pike 
«e,  brings  suit,  and  the  court  say  that  Marsh,  the 
3uld  not  compel  Pike,  his  creditor,  to  file  a  bill  of 
re  against  the  person  to  whom  the  premises  were  sub- 
conveyed,  when  there  was  no  good  reason  'why 
d  not  pay  his  bond  according  to  his  agreement,  and 
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take  an  assignment  of  the  bond  and  mortgage,  and  proceed 
against  the  land  and  the  subsequent  grantees  thereof  for  his 
indemnity.  In  other  words,  the  court  decided  a  principle 
which,  when  applied  to  this  case,  is  that  as  between  Gordon 
and  Rose,  Rose  is  primarily  liable  for  any  deficiency  upon 
the  sale  of  the  land,  and  decree  should  go  against  him  pri- 
marily for  it.  But  on  the  authority  of  that  case,  leave  should 
be  reserved  to  Gordon  for  a  remedy  over  against  Whitlock 
&Co.,  and  Ella  Johnson,  in  case  Rose  should  not  be  able  to 
pay  the  deficiency. 

For  though  there  is  no  privity  of  contract  between  Gordon 
and  Whitlock  &  Co.  and  Ella  Johnson,  yet  sec.  2  of  chap. 
116,  Code  1860,  p.  558,  provides  the  remedy  in  such  case. 

And,  in  the  event  that  Rose  pays  the  deficiency,  he  ought 
not  to  be  turned  over  to  another  tribunal  for  his  remedy, 
but  the  decree  should  reserve  to  Rose  a  remedy  over  first, 
against  Whitlock  &  Co.,  and  secondly,  against  Ella  Johnson, 
for  any  deficiency  he  should  pay  to  Gordon. 

The  exception  is  overruled. 

Xeeson  and  Johuon^  for  appellants. 

Pleasants  and  Steger  cfe  Sandsy  for  appellees. 

WiNGFTELD,  P.,  delivered  the  opinion  of  the  court. 

On  the  6th  day  of  March,  1862,  Lysander  W.  Rose  exe- 
CQted  his  bond  to  Mrs.  Anna  C.  Gordon  for  the  sum  of  five 
thousand  dollars,  payable  five  years  after  date,  with  interest 
thereon  from  the  date,  payable  semi-annually,  on  the  1st 
days  of  July  and  January  of  each  year,  for  money  borrowed 
by  him  through  the  agency  of  Lancaster  &  Co.,  of  Richmond, 
of  Douglass  H.  Gordon,  the  son  and  agent  of  the  obligee, 
who  resided  in  Virginia,  and  on  the  same  day  Rose  and  wife 
1  Va  Dec— 16 
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iveyed  the  tract  of  land  in  question  in  this  suit  to  Robert 
Lancaster  and  James  Pleasants,  in  trust,  to  secure  the 
^^ment  of  the  said  debt  and  interest  accruing  thereon  semi- 
lually,  to  Mrs.  Gordon,  with  power  to  sell  the  same  in 
fault  of  payment,  either  of  the  principal  or  interest  of  the 
[)t,  which  was  duly  recorded. 

On  the  15th  of  October,  1862,  Rose  and  wife,  by  deed  of 
it  date,  conveyed  the  same  land  to  Ella  Johnson,  in  con- 
eration  of  the  sum  of  nine  thousand  five  hundred  dollars, 
th  a  covenant  in  it  between  them  as  follows :  *  <The  said  real 
ate  being  under  an  incumbrance  created  by  a  trust  deed 
Ro.  A.  Lancaster  and  James  Pleasants  by  the  said  Rose 

i  wife,  dated  of  March,  1862,  to  secure  a  bond  of 

,000  to  Anna  C.  Gordon,  dated  6th  of  March,  1862,  pay- 
e  five  years  after  date,  interest  semi-annually,  on  the   1st 
July  and  January  in  each  year,  which  said  deed  is  recorded 
Henrico  county  court,  is   now  conveyed  subject  to  that 
umbrance,  and  the  said  Ella  Johnson,  having  retained  out 
the  purchase  money  the  sum  of  $5,000,  equal  to  the  prin- 
al  due  on  said  bond,    hereby  covenants  and  doth  assume 
t  said  lien,  and  binds  herself  to  pay  oflE  the  same  when  due, 
i  to  release  the  said  parties  of  the  first  part  from  all  li&bil- 
to  pay  the  same.''     This  deed  was  signed  and  executed 
th  by  Rose  and  wife  and  Ella  Johnson. 
3n  the  23d  of  June,  1864:,  Ella  Johnson,  in  consideration 
)?5,U00  '"in  hand  paid  and  of  the  assumption  by  the  par- 
5  of  the  second  part  of  the  lien  created  b\'  the  trust  deed 
'reinafter    ("hereinafter'')  referred  to,  by  deed  of  that 
ic  conveved  the  same  land  to  John  E.   Whitlock,  Georo-e 
.   Smith  and  Pleasant  AV.   Harwood,  to  be  held  by  them 
partners  under  the  firm  of  ''John  E.  Whitlock  &  Co.,'' 
th  this  recital  and  covenant  contained  therein,  /.  e.  ''Xhe 
kl  estate  hereby  conveyed  is  subject  to  a  lien  created  by  a 
jd  of  trust  dated  6th  of  March,   1862,  executed  by  said 
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Bose  and  wife  to  James  Pleasants,  trustee,  to  secure  to 
Anna  C.  Grordon  the  payment  of  a  bond  for  $5,000,  pay- 
able five  years  after  date,  with  legal  interest  thereon,  pay- 
able semi-annually,  which  lien  the  said  parties  of  the  second 
part  do  hereby  assume  and  covenant  to  pay  oflf  at  maturity, 
together  with  all  interest  thereon  which  has  already  accrued 
from  its  date,  or  may  accrue  to  its  maturity,"  which  was 
signed  and  executed  by  the  said  Ella  Johnson  and  each  of 
the  grantees. 

Mrs.  Gordon  died  in  October,  1867,  and  neither  the  debt 
or  any  part  of  the  interest  on  it  having  been  paid  in  her 
lifetime,  her  administrator  requested  the  trustees  to 
sell  the  real  estate  conveyed  by  the  deed  of  trust  of  the  6th 
of  March,  1862,  executed  by  Rose  and  wife  to  secure  its 
payment,  when  a  question  arose  as  to  what  kind  of  funds 
the  bond  was  to  be  paid  in.  The  administrator  claiming  it 
wsts  to  be  paid  in  the  currency  that  was  in  circulation  when 
the  principal  fell  due,  and  the  appellants  contending  that  the 
debt  was  contracted  in  reference  to  confedei*ate  notes  as  a 
standard  of  value,  and  that  it  should  be  scaled.  In  this  state 
of  things  the  trustees  refused  to  sell  until  this  question  was 
settled  by  a  judicial  decision. 

Thereupon  this  suit  was  brought  by  the  adm'r  of  Anna  C. 
Gordon.  The  bill  claims  that  the  plaintiff  was  entitled  to 
the  full  amount  of  the  bond  without  abatement,  and  prays 
that  the  debt  due  by  the  bond  may  be  established  at  the  prin- 
cipal sum  of  $5,000,  with  interest  thereon,  that  the  real 
estate  conveyed  by  the  several  deeds  aforesaid  may  be  sold 
and  iti*  proceeds  applied  to  the  discharge  of  the  debt,  and 
that  any  balance  due  after  applying  the  proceeds  of  such 
sale  be  decreed  to  be  paid  to  him — all  of  the  deeds  above 
mentioned  are  set  out  in  the  bill  as  parts  of  it  and  copies  of 
them  filled  with  it  as  exhibits,  and  Rose,  Ella  Johnson, 
Whitlock,  Smith  &  Harwood  and  the  trustees  are  made 
parties  defendant. 
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e,  by  his  answer,  admits  that  at  the  date  of  the  bond 
•rowed  of  Mrs.  Gordon,  who,  he  says,  was  at  '*that 
citizen  of  and  living  in  the  city  of  Baltimore,  Mary- 
the  sum  of  $5,000,  in  what  was  known  and  designated 
federate  treasury  notes,  which  said  loan  was  made  and 
jd  through  Douglass  H.  Gordon,  who  was  then  in  the 
f  Richmond,  and  who  was,  as  he   was  informed   and 
ed,  the  agent  of  Mrs.  Gordon.     He  also  admits  that 
incipal  sum  of  $5,000  has  not  been  paid,  and  that  the 
or  the  equitable   value  of  it,    remains  unpaid.     But 
5d  that  the  real  estate  shall  first  be  sold  and  applied  to 
yment,  and  if  that  should  prove  insufficient  that  the 
iflf  shall  then  be  required  to  resort  first   to  the  said 
lock.  Smith  &  Harwood,  and  then  to  Ella  Johnson,  on 
several  covenants  in  the  deeds  to  them  for  the  pay- 
of  such  balance,  and  shall  not  be  allowed  to  resort  to 
luless  the  decrees  against  them  should  prove  unvail- 

t  does  not  set  out  whether  or  no  there  was  any  agree- 
between  the  parties  as  to  the  kind  of  currency  the  bond 
o  be  paid  in  when  it  fell  due,  but  on  this  subject  is 
y  silent. 

aitlock.  Smith  &  Harwood  also  filed  their  joint  and 
al  answers,  in  which  they  admitted  the  purchase  of 
3al  estate  from  Ella  Johnson,  and  that  part  of  the  con- 
ition  of  the  purchase  was  their  agreement  to  pay  oflf  the 
reated  by  the  deed  of  trust.  They  then  aver  that  Anna 
3rden  was  out  of  this  state  during  the  entire  war  and 
n  the  federal  lines,  and  therefore  they  are  not  liable  to 
nterest  on  the  debt  during  the  period  of  the  war. 

That  at  the  time  of  the  loan  to,  and  execution  of  the 
and  deed  of  trust  by  Eose,  she  was  a  resident  of  the 
of  Maryland,  and  by  law  all  commerce  and  intercourse 
een  belligerents  is  forbidden  and  all  contracts  between 
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them  inhibited,  and  consequently  the  bond  and  deed  of  trust 
are  void. 

3d.  That  the  bond  wa^  given  for  confederate  states  treas- 
arj'  notes — that  by  the  law  of  Virginia  the  amount  of  such 
bond  is  to  be  scaled  as  of  the  value  of  such  notes  when  it 
fell  due,  and  that  if  Mrs.  Gordon  had  been  a  resident  of 
Virginia  at  the  time  of  the  maturity  of  the  bond  in  1867 
confederate  money  was  of  no  value,  and  at  the  fall  of  the 
Confederacy  $60  of  it  was  about  equal  to  one  dollar  in  gold, 
bv  which  estimate  the  bond  would  be  worth  $83|^,  which 
i^all  that  she  could  have  been  entitled  to  if  she  had  been  a 
resident  of  Virginia. 

And  that  by  their  undertaking  to  pay  oflf  the  lien  on  the 
land,  they  are  bound  no  further  than  the  legal  liability 
expressed  on  the  face  of  the  bond  and  deed  of  trust,  and  by 
the  law  of  the  land,  this  is  measured  by  the  value  of  the 
confederate  money  when  it  fell  due  as  established  J^y  the 
principle  of  **Dearing  &Rucker,"  which  they  insist  governs 
the  case. 

The  court  by  an  interlocutory  decree,  made  the  same  day 
on  which  the  last  mentioned  answer  was  filed,  referred  the 
c*use  to  a  commissioner,  to  enquire  into  and  report  the  true 
understanding  and  agreement  between  the  parties,  either 
express  or  to  be  implied,  in  respect  to  the  kind  of  currency 
in  which  the  said  bond  was  to  be  fulfilled  or  performed,  or 
^th  reference  to  which  as  a  standard  of  value  it  was  made 
*nd  entered  into.  And  to  state  an  account  showing  the 
true  indebtedness  on  the  bond  to  the  intestate  of  the  plain- 
tiff ;  in  response  to  which  the  commissioner  reported  that 
*nt  was  not  the  true  understanding  and  agreement  between 
the  parties,  either  express  or  implied,  that  the  bond  for 
^,000  was  to  be  fulfilled  or  performed  in  confederate 
J^ates  treasury  notes  or  in  currency  of  the  confederate 
states  or  its  equivalent  in  value,  nor  was  it  made  in  reference 
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?h  notes  as  a  standard  of  value.  But  that  it  was  made 
reference  to  the  currency  which  might  be  in  circulation 
e  6th  day  of  March,  1867,  when  it  fell  due — and  that 
laintiff  had  a  right  to  demand  payment  of  it  in  the  cur- 
generally  paid  and  received  in  the  community  in  pay- 
of  debts  on  the  6th  day  of  March,  1867 — and  that  the 
5  amount  of  the  principal  sum  of  $5,000,  with  interest 
from  the  date  of  the  bond,  was  due."  To  this  report 
?fendant  Rose  excepted  :  1st.  Because  the  commissioner 
led  that  there  was  no  agreement,  express  or  implied, 
:he  bond  was  to  be  discharged  in  confederate  currency, 
vas  made  in  reference  to  the  currency  that  might  be 
3  when  it  fell  due.  Whereas,  he  ought  to  have  reported 
it  the  date  of  the  loan  the  currency  in  the  community 
jonfederate  states  treasury  notes,  and  that  they  were 
eneral  circulating  medium,  and  that  the  loan  was  in 
notes — and  that  the  plaintiff  had  a  right  to  demand 
lent  of  the  bond  only  according  to  the  value  of  the 
derate  states  treasury  notes,  at  the  date  of  the  bond 
[1  they  were  loaned). 

Because  the  commissioner  allowed  interest  on  the 
for  the  period  of  the  war.  And  3d.  That  in  report- 
be  mode  and  order  in  which  the  said  debt  ought  to  be 
the  commissioner  certified  as  his  opinion  that  the  land 
3yed  by  the  trust  deed  should  first  be  sold  for  the  pur- 
of  paying  the  bond,  and  if  it  should  not  bring  a  suffi- 
amount  for  the  purpose,  that  the  defendant  Rose  should 
icreed  to  pay  the  deficiency,  &c. 

e  chancellor,  in  a  written  opinion,  delivered  at  the 
ng  of  the  cause,  very  much  doubted  even  if  it  were 
n  that  Mrs.  Gordon  was  a  citizen  and  resident  of 
rland  at  the  time  the  contract  was  made  here  in  Virginia 
Rose,  whether  it  was  competent  for  Whitlock  &  Co.  to 
the  question  as  an  objection  to  their  obligation  to  dis- 
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charge  the  bond  and  to  pay  off  the  lien  on  the  land  accord- 
ing to  their  covenant,  inasmuch  as  Rose  raised  no  such 
question,  but  on  the  contrary  treated  the  contract  as  a  legal 
and  valid  one  ;  but  waiving  that  question,  held  that  the 
proof  established  the  fact  that  Mrs.  Gordon  was  not  a  resi- 
dent of  Maryland,  and  was  not  an  alien  enemy.  But  if  she 
had  been  an  alien  enemy  it  would  have  been  competent  for 
her  to  have  acted  through  her  agent  here  without  violating 
the  laws  of  nations  or  the  non-intercourse  acts.  And  hold- 
ing that  the  proofs  showed  that  the  contract  between  Rose 
and  Mrs.  Gordon  was  one  of  hazard,  and  it  was  intended  by 
it  that  the  bond  should  be  paid  in  whatsoever  currency 
might  be  in  circulation  when  it  became  payable,  and  that  as 
Mrs.  Grordon  had  an  agent  here  during  the  entire  period  of 
the  war,  known  to  the  defendant  Rose,  to  whom  he  might 
have  made  payment  of  the  interest,  it  ought  not  to  be  abated 
daring  the  war,  and  overruling  all  of  the  exceptions  to  the 
report,  decreed  that  the  real  estate  should  be  sold  (unless 
the  defendants.  Rose,  Johnson  and  Whitlock  &  Co.,  or 
some  of  them,  should  pay  it  in  60  days),  and  its  proceeds 
applied  to  the  payment  of  the  plaintiff's  debt.  And  if  it 
should  turn  out  that  the  proceeds  of  the  sale  should  be  in- 
sufficient to  pay  the  plaintiff's  debt  and  costs,  it  was  further 
decreed  that  Rose  should  pay  the  plaintiff  the  remainder  of 
his  debt,  and  should  he  be  unable  to  make  it  out  of  Rose, 
liberty  was  reserved  to  him  by  virtue  of  the  decree  to  apply 
to  the  court  for  redress  against  the  defendants,  Whitlock  & 
Co.,  and  that  failing,  then  against  the  defendant,  Ella  John- 
son ;  and  in  the  event  Rose  should  be  compelled  to  pay  the 
debt  to  the  plaintiff,  liberty  was  reserved  to  him  in  like 
manner  to  apply  for  redress  against  Whitlock  &  Co.,  and 
that  failing,  then  against  Ella  Johnson,  and  if  Ella  Johnson 
jibonld  be  compelled  to  pay  any  part  of  the  debt,  liberty 
was  reserved  to  her  in  like  manner  to  apply  for  redress 
against  Whitlock  &  Co.     From  this  decree  the  defendants. 
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)ck,  Smith  &  Harwood,  appealed,  and  in  their  peti- 
sign  for  error : 

That  on  the  evidence  and  law  the  bond  for  $6,000  was 
and  void,  being  made  in  contravention  of  the  laws  of 
id  the  duties  of  the  parties  thereto  as  subjects  of  ad- 
belligerents. 

It  was  error  to  render  any  decree  against  them — that 
urchased  of  Ella  Johnson,  subject  to  the  deed  of  trust 
ire  the  bond  of  $5,000.  The  trust  deed  created  the 
the  land,  and  they  stipulated  in  the  deed  to  them  to 
)  the  lien  and  pay  it  at  maturity — this  was  their  con- 
rith  Ella  Johnson  and  for  her  benefit  and  not  with  or 
na  C.  Gordon,  and  that  the  fair  construction  of  it  is, 
ey  (the  vendees)  should  take  the  land  burdened  by  or 
i  to  that  lien,  and  not  that  they  should  be  personally 
sible  for  any  additional  sum — that  the  covenant  did 
:horize  a  decree  in  behalf  of  the  plaintiff  under  §  2  of 
6  of  the  Code,  as  it  was  not  made  for  the  sole  bene- 
even  common  benefit  of  Anna  C.    Gordon  and  any 

It  was  error  to  render  any  decree  between  the  co-de- 
ts  in  the  case,  as  the  pleadings  were  not  such  as  to 
any  decree  between  them. 

It  was  error  to  render  any  decree  beyond  the  sale 
land. 

5th.  The  court  erred  in  refusing  to  commute  or  scale 
id  of  $5,000  to  the  value  of  it  in  confederate  states 
y  notes. 

ly  concur  with  the  chancellor  in  his  opinion  and  in 
ree,  except  as  to  the  order  in  which  he  subjected  the 
mts  to  the  payment  of  any  surplus  of  the  debt  that 
•cmain  after  applying  the  proceeds  of  the  sale  of  the 
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real  estate.  I  think  they  ought  to  have  been  subjected  in 
the  inverse  order  of  the  time  of  the  execution  of  the  several 
deeds,  and  that  Whitlock  &  Co.  (who  were  ultimately  bound 
to  indemnify  the  other  parties)  ought  in  the  first  instance  to 
have  been  decreed  to  pay  that  balance.  There  was  no  use 
in  requiring  Rose  first  to  pay  it,  and  then  turning  him  round 
to  have  it  repaid  to  him  by  Whitlock  &  Co.  (Ashurst  v. 
Eyre,  2d  Atk.  61  ;  Maddox  v.  Jackson,  3d  Atk.  341 ;  Fos- 
ter and  wife  v.  Crenshaw's  adm'r,  3  Munf'd  514;  Bentley 
V.  Harris's  adm'r,  2d  Grattan,  367,  and  2d  Rob.  Prac.  (old) 
262,  and  the  cases  there  cited),  but  the  appellants  are  not 
prejudiced  by  this,  and  Rose,  the  only  party  who  has  a  right 
to  do  it,  makes  no  complaint. 

The  proof  shows  that  before  the  war  Mrs.  Gordon  was  a 
citizen  of  Virginia,  and  resided  in  her  own  house  in  Fredericks- 
harg.  That  she  was  in  the  habit  of  making  a  visit  to  her 
daughter,  Mrs.  Thomas  (who  resided  in  Baltimore),  and 
spending  some  time  with  her  every  year.  That  in  April, 
1S61,  she  made  one  of  her  annual  visits  to  her  daughter  in 
Baltimore  (whither  she  arrived  on  the  16th  of  April),  with 
an  intention  of  staying  a  month  and  then  returning  to  her 
home  in  Fredericksburg,  and  carried  with  her  only  the  cloth- 
ing and  necessaries  for  a  visit  of  that  length  of  time,  but 
was  prevented  from  returning  home,  as  she  had  intended 
and  expected,  by  the  breaking  out  of  the  war,  and  the  occupa- 
tion of  the  intervening  country  by  the  armies  of  the  contend- 
ing powers.  That  she  always  intended  to  return  as  soon  as 
circumstances  would  i>ermit,  always  called  and  regarded  her 
house  in  Fredericksburg  as  her  home,  and  never  intended  to 
change  her  domicil,  or  take  up  a  residence  anywhere  else. 
But  she  was  prevented  from  returning  during  the  war  in 
coasequence  of  the  lines  of  the  hostile  armies  intervening, 
and  the  alternative  occupation  of  Fredericksburg  by  the 
troops  of  one  of  the  other  of  the  contending  parties 
daring  the  war,    and    for   that  reason  remained  with  her 
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er  during  the  whole  war — and  when  it  was  over 
lid  not  return  to  her  home,  although  in  1866  she  went 
lericksburg  to  get  her  house  but  could  not  get  it, 
L  it  was  occupied  by  the  federal  authorities  as  a 
1  ;  and  after  that  her  health  failed,  so  that,  when  it 
cated  by  the  yankees,  though  anxious  to  return,  she 
able  from  ill  health  to  do  so,  and  finally  died  without 
done  so  ;  and  that  while  she  was  sojourning  with  her 
er  during  the  war  she  was  engaged  in  no  sort  of  busi- 
lor  had  any  sort  of  business  transactions  with  the 
among  whom  she  resided.  Upon  this  proof  I  think 
.ncellor  wa^  well  justified  in  holding  that  the  involun- 
journ  of  Mrs.  Gordon  in  Maryland  during  the  war 
t  make  her  an  alien  enemy. 

if  she  had  been,  there  was  really  no  intercourse  between 
I  the  obligor  in  the  bond,  but  the  transaction  and  con- 
as  between  Rose  and  her  son  and  agent,  who  resided 
iring  the  whole  war,  and  there  is  no  doubt  that  an 
lemy  may  have  an  agent  in  his  enemy's  country  to  take 
id  manage  his  affairs,  and  that  the  conti'acts  of  such 
vith  any  other  of  his  fellow  citizens,  in  relation  to  the 
by  so  committed  to  his  care,  is  lawful.  (Manhattan 
IS.  Co.  V.  Warwick,  20  Grattan  ;  Campbell  v.  Eanson, 
,ttan,  405,  and  Pidgeon  v.  Williams,  21  Grattan,  251, 
5  numerous  authorities  cited  in  these  cases.)  So  that 
view  of  the  case  the  contract  was  a  lawful  and  bind- 
e.  But  if  it  were  otherwise,  1  should  very  much 
the  right  of  the  appellants  to  question  it,  as  Rose  does 
3stion  it  or  set  up  any  defence  to  it  on  account  of  its 
ty,  and  as  the  appellees  agreed  to  pay  it  as  part  of 
ce  they  were  to  Qive  for  the  land,  I  am  inclined  to 
t  would  come  under  the  influence  of  the  principles 
jhed  by  the  cases  of  Spangler  v.  Snapp,  5  Leigh,  478, 
Wolf  v.  Johnson,  10  Wheaton,  367.  but  in  the  view 
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I  have  taken  of  the  case  it  is  unnecessary  to  decide  upon  this 
question. 

As  to  the  second  ground  of  error  assigned.  It  seems  to 
me  that  an  action  at  law  might  have  been  maintained  by 
ilrs.  Gordon  against  Whitlock  &  Co.  on  the  covenant  in  the 
deed  between  Johnson  and  them,  under  §  2  of  chap.  116  of 
the  Code,  for  so  far  as  they  covenanted  to  pay  off  the  bond 
it  was  for  the  sole  use  of  the  obligee  in  it,  and  it  could  not 
be  paid  to  any  one  else.  Ella  Johnson  could  only  maintain 
an  action  against  them  for  having  failed  to  pay  the  debt  to 
Mrs.  Gordon.  The  covenant  recites  that  Mrs.  Gordon  has 
alien  on  the  land  created  by  Rose's  trust  deed  for  the  pay- 
ment of  a  bond  of  $5,000,  with  interest,  &c.,  payable  five 
years  from  the  6th  of  March,  1862,  and  then  follows  the 
covenant  in  these  words,  ''which  lien  the  parties  of  the  sec- 
ond part''  (Whitlock  &  Co.)  ''do  hereby  assume  and  covenant 
to  pay  off  at  maturity,  together  with  all  the  interest  thereon, 
which  has  already  accrued  from  its  date  to  its  maturity,'^ 
but  be  this  as  it  may,  I  think  there  is  no  doubt  of  her  right 
to  come  into  equity  to  be  substituted  to  the  rights  of  the 
covenantees  and  to  have  the  covenant  enforced  for  her  bene- 
fit, if  there  had  been  no  other  ground  of  jurisdiction  in  the 
case  (as  there  clearly  was  to  enforce  the  trust). 

The  proof,  I  think,  clearly  shows  that  the  contract  between 
Rose  and  Gordon  was  one  of  hazard,  and  that  the  reason  of 
the  loan's  being  made  on  five  years'  time  was  because  it  was 
agreed  that  it  should  be  paid  in  whatever  currency  was  in 
general  circulation  when  it  came  to  maturity,  and  therefore 
there  is  no  ground  for  this  specification  of  error  relied  on 
in  the  argument. 

In  relation  to  decrees  between  co-defendants,  I  understand 
the  rule  in  Virginia  to  be  the  same  as  that  laid  down  by  Lords 
Eldon  and  Redesdale  in  the  House  of  Lords  in  the  case  of 
Chaoity  v.  Lord  Dunsany,  2  Sch.  and  Lef.  689,  that  "when- 
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3  is  made  out  between  the  defendants  by  evidence 
)m  the  pleadings  and  proofs  between  the  plaintiff 
f  endants,  a  court  of  equity  is  entitled  to  make  a 
tween  the  defendants,  and  is  bound  to  do  so." 
Baird,  6  Munf.  316  ;  Allen  v.  Morgan,  8  Grat- 
klorris  v.  Terrill,  2  Ran.  6 ;  Munday  v.  Vawter, 
,  358  ;  Templeraan  v.  Fauntleroy,  3  Ban.  434. 
e  been  various  cases  decided  in  our  court  of  appeals 
decrees  between  co-defendants  (and  the  case  of 
hompson,  &c.,  11  Grattan,  441,  cited  by  thecoun- 
ippellants,  is  one  of  them),  because  the  matter  did 
rom  the  proceedings  and  proofs  between  the  plain- 
fendants.  But  none  of  them,  I  think,  impugn  the 
bove  laid  down  that  whenever  a  case  does  arise 
le  defendants  upon  such  proceedings  and  proofs 
ght  and  duty  of  the  court  to  decree  between  them, 
an  end  of  the  controversy,  and  save  the  necessity 
lits  and  further  delay  and  expenses.  And  tested 
le,  it  seems  to  me  there  can  be  no  doubt  of  the 
le  court  to  decree  between  the  defendants  in  this 
ise  the  questions  of  the  making  of  the  covenants 
Tal  deeds  by  the  defendants,  and  their  obligations 
:  of  them  to  the  plaintiffs  and  towards  each  other, 
irectly  in  issue  by  the  proceedings,  and  were  obliged 
)m  the  proceedings  and  proofs  between  the  plain- 
le  defendants.  I  think,  therefore,  that  there  is 
the  objection  taken  in  the  third  assignment  of 

I  think  there  is  anything  in  the  next  cause  of  error 
ihat  the  court  ought  not  to  have  proceeded  further 
ecree  for  a  sale  of  the  land.  Whatever  may  have 
ed  elsewhere,  our  court  of  appeals  has  never,  that 
e  of,  held  that  there  could  not  be  a  decree  in  favor 
tgagee  against  the  mortgagor  for  any  balance  of 
lat  the  subject  of  the  mortgage  when  it  was  fore- 


Digitized  by  VjOOQIC 


Va.  Dec.]  Whitlock  v.  Gobdon. 

closed  did  not  pay ;  it  seems  to  me  there  could 
which  a  personal  decree  for  the  balance  due  wc 
proper,  for  in  all  such  cases,   unless  the  sura 
due  is  admitted,  a  reference  is  had  to  a  master 
accounts  between  the  parties,  and  when  this  is 
exact  amount  due  is  ascertained,  the  plaintiff  oi 
remitted  to  another  suit  to  recover  it.     What ) 
could  result  from  such  a  course  ?     The  only  effc 
be  to  delay  the  creditor  and  vex  the  debtor 
suit  and  mulct  him  in  another  set  of  costs,  wh< 
matter  might  have  been  settled  in  the  first  suit 
tional  costs  in  the  same  decree  that  confirmed  tl 
the  decree  of  foreclosure  ;  and  in  all  the  courts 
practice  I  have  had  any  experience  the  rule  ha 
to  make  a  personal  decree  for  such  balance. 

Upon  the  whole  case  I  think  the  decree  ought  t 

Decree  affirmed. 
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Eubank  and  als. 

Kirk  and  als. 

rial  Court  of  Appeals  of  Virginia^  Jt^h^  ^^77') 

[Virg-inia  Law  Journal,  1877,  p.  437.] 

i8t— Notice  to  Trustee— Effect  upon  Cestuis  QueTrust- 

iie  trustee  in  a  deed  of  trust,  of  the  existence  of  a  prior 
,  must  be  imputed  to  his  cestuis  que  trustent^  and  the 
•ior  incumbrance  prevails  over  that  of  the  subsequent, 
5   subsequent  deed   was  admitted  to  record  before  the 

an  appeal  from  a  decree  pronounced  by  the 
t  of  Lancaster  county.  The  following  are  sub- 
le  facts  of  the  case : 

Runaway  was  indebted  to  Wm  .H.  Kirk ;  and  by 
'ust,  dated  January '1st,  1866,  he  conveyed  to 
[irk,  trustee,  a  certain  farm,  to  secure  the  debt  ; 
as  acknowledged  the  Saturday  before  the  fourtli 
^larch,  1866,  at  ''Lebanon"  church,  in  Lancaster 
ore  Warner  Eubank  and  Edgar  E.  Dunaway,  as 
witnesses.  The  deed  was  then  delivered  by 
irk  to  said  Eubank,  one  of  the  subscribing  wit- 
was  also  clerk  of  the  county  court  of  Lancaster, 
ht  this  was  all  that  was  necessary  to  have  the 
ly  recorded.  Eubank,  however,  held  the  deed 
jr  witness  to  it  to  come  to  his  office  to  acknowl- 

g^raphic  note  on  ** Deeds  of  Trust,*'  Va.  Rep.  Anno. 
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edge  it,  and  until  he  could  prove  the  execution  of  it  in  court. 
The  deed  was  not  admitted  to  record,  until  Dunaway,  the 
grantor,  appeared  in  the  clerk's  oflSice  and  acknowledged  it 
April  16,  1866.  In  the  meantime,  Dunaway,  supposing 
that  the  acknowledgment  before  Eubank,  the  clerk,  at 
''Lebanon"  in  March,  and  the  delivery  of  the  deed  to  him 
at  that  time,  was  all  that  was  necessary  for  the  proper  recor- 
dation of  that  deed,  on  the  14th  of  April,  1866,  acknowl- 
edged for  recordation  before  said  Eubank,  clerk,  in  his  office, 
two  other  deeds  of  trust  to  said  Eubank  as  trustee,  convey- 
ing all  of  his  property  to  secure  other  creditors  named  in 
said  deeds.  One  of  those  deeds  is  dated  19th  March,  1866, 
and  the  other  14th  April,  1866.  On  the  15th  August,  1870, 
Eubank,  the  trustee,  in  the  last  named  deed,  advertised  the 
property  therein  conveyed  for  sale,  to  pay  the  debts  thereby , 
secured.  Wm.  H.  Kirk  enjoined  the  sale  on  the  ground, 
among  others,  that  when  the  second  and  third  deeds  to 
Eubank,  as  trustee,  were  admitted  to  record  before  him,  as 
clerk,  that  he  had  actual  notice  of  the  deed  to  James  O. 
Kirk,  trustee  for  the  benefit  of  said  Wm.  H.  Kirk,  and  that 
such  notice  to  him  was  notice  to  the  creditors  for  whom  he 
acted.  This  was  the  main  question  in  the  case,  and  the  only 
one  decided  by  the  court. 

R(K  Mayo^  for  the  appellants. 

R.  L.  Montague^  for  the  appellees. 

McLaughlin,  J.  The  only  question  to  be  decided  in  this 
case  is,  whether  the  deed  of  trust  from  Dunaway  to  Kirk  is 
entitled  to  preference  over  the  two  deeds  of  trust  from 
Dunaway  to  Eubank.  The  deed  from  Dunaway  to  Kirk 
bears  date  on  the  1st  day  of  January,  1866,  but  was  in  fact 
not  executed  untill  Saturday  before  the  4th  Sunday  in  March, 
1666,  at   ''Lebanon"   church,  where   it  was  acknowledged 
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before  Warner  Eubank  and  E.  E.  Dunaway  as  subscribing 
witnesses.  The  deed  was  then  delivered  to  Eubank,  who 
was  clerk  of  the  county  court  of  Lancaster.  Eubank  held 
the  deed  until  E.  E.  Dunaway  should  appear  before  him,  in 
his  (clerk's)  office,  and  prove  it,  and  he  himself  could  prove 
it  in  court.  The  deed,  however,  was  not  admitted  to  record 
until  the  16th  day  of  April,  1866,  when  Dunaway,  the 
grantor,  appeared  in  the  clerk's  office  and  acknowledged  it. 

In  the  meantime,  Dunaway,  supposing  that  in  acknowledg- 
ing it  before  Eubank  and  delivering  it  to  him  in  March,  he 
had  done  everything  necessary  for  its  proper  registry, 
acknowledged  before  Eubank  in  his  office  two  other  deeds  of 
trust  to  the  said  Eubank  as  trustee,  one  dated  on  the  19th 
of  March,  1866,  and  the  other  on  the  14th  day  of  April, 
1866,  and  delivered  them  on  the  latter  day  for  registry. 
The  latter  deed  was  executed  without  the  knowledge  of  the 
creditors  intended  to  be  secured,  and  without  the  knowledge 
of  the  trustees  until  it  was  acknowleged  before  him  and 
delivered  for  recordation. 

It  is  unnecessary  to  consider  the  questions  raised  in  the 
argument  whether  the  deed  to  Kirk  was  in  effect  recorded, 
as  in  our  opinion  the  whole  case  turns  upon  the  question  of 
notice.  Did  the  knowledge  of  Eubank  of  the  deed  to  Kirk 
before  the  delivery  of  the  two  deeds  of  trust  to  him  as  trus- 
tee, affect  the  ct^tuis  que  trust entf 

In  the  case  of  Beverly  v.  Brook,  2  Leigh,  Scott,  the 
trustee,  had  notice  of  the  unrecorded  deed  of  Beverly  to 
Mason  before  the  delivery  of  the  deed  to  himself.  Judge 
Green,  speaking  for  the  whole  court,  says  (p.  44r6),  ''Such 
a  notice,  I  think  he  had ;  he  was  explicitly  informed  that  a 
deed  for  a  i)art  of  the  land  was  given  to  secure  a  debt  to 
Peter  Beverly,  and  at  the  same  time  that  the  debt  ^was 
usurious.  This  notice  made  the  deed  as  valid  against  him 
and  all  claimins:  under  the  deed  to  him,  as  if  it  had  been 
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daly  recoi-ded,  liable  to  be  impeached  for  usury,  as  i 
have  been,  if  recorded,  and  not  otherwise."  Nor  i 
cases  of  Wickham  v.  Martin,  13  Gratt.  437,  and  & 
Greenhow,  15  Gratt.  157,  cited  by  appellant's  cou 
conflict  with  this  doctrine.  In  these  cases  it  was  he 
creditors  were  purchasers  for  valuable  consideration 
the  latter  case  the  deed  was  given  preference  on  the 
ground  that  neither  the  beneficiaries,  nor  their  trusi 
notice. 

The  circuit  court  held  that  Eubank  was  a  purcha 
valuable  consideration,  with  full  notice  of  the  prior  ( 
Kirk,  and  that  the  beneficiaries  in  both  said  deeds  to  \ 
as  trustee,  are  affected  w^ith  such  notice  to  their  said  i 
In  so  holding,  I  do  not  think  the  circuit  court  erred, 
am,  therefore,  of  opinion,  that  the  said  decree  ought 
affirmed. 

Decree  affirmed. 
1  Va  Dec— 17 
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Hunt  and  als. 

i\ 
Brent  and  als. 

f>ecial  Court  of  Appeals  of  Virginia,  September,  ^^77') 
[Virginia  ^aw  Journal,  1877,  p.  565.] 

Trust  to  Secure  Creditors— Delivery — Case  at  Bar.* 
Lntor  has  a  deed  of  trust  prepared,  conveying  all  of  his 
to  a  trustee,  named  therein,  to  secure  his  creditors;  the 
acknowledged  for  recordation,  and  would  have  been  re- 
len,  but  for  the  war  raging  in  the  section  where  the  deed 
;cuted  at  the  time.  The  deed  is  then,  with  the  trustee's 
g^e,  deposited  with  a  niece  of  the  grantor,  who  has  other 
it  papers  of  his,  she  is  told  by  him  of  its  importance,  and 
care  of  it,  and  the  paper  remains  in  her  possession  until 
tor*s  death,  when  it  is  taken  possession  of  by  the  trustee, 
I  to  record  by  him,  and  He  files  a  bill  for  the  proper  exe- 
>f  the  deed  and  distribution  of  the  fund.  On  a  cross  bill 
creditors  attacking  the  deed,  on  the  ground  that  it  is  void 
deliver3'. 

>ame — To  Third  Person— Case  at  Bar. 

That  delivery,  to  the  third  person,  under  the  circum- 
:es  was  sufficient,  and  the  deed  good. 

»ame— Intention  of  Grantor. 

tention  of  the  grantor  is  the  true  test  of  what  constitutes 
ery.  If  he  executes  and  acknowledges  a  deed  as  his,  a.nd 
*tains  it  or  delivers  it,  to  a  third  person,  though  "that 
rson  be  not  the  agent  of  the  grantee,  it  is  a  good  delivery 
mplation  of  law. 

al  from  circuit  court  of  Fairfax  county,  Va. 
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On  the  13th  of  March,  1862,  Joshua  C.   Gunnell,   of  the 
county  of  Fairfax,  a  man  of  extensive  business  engagements, 
being  involved  personally  and  as  security  for  others,  and  ap- 
prehending serious  losses  by  the  war,  then  flagrant  ;  after 
consultation   and   thought,   determined  to  make  a  deed  of 
trust  conveying  all  his  property  for  the  payment  of  his  own 
debts,  preferring  those  who  stood  bound  assecurity  for  him. 
He  caused  the  deed  to  be  prepared,    making  Richard  H. 
Oockerille  the  trustee  therein,  and  then  on  the  same  day 
went,  with  the  trustee  and  the  draftsman  of  the  deed,  before 
a  justice  of  the  peace  of  Fauquier  county,  where  the  grantor 
was  then  staying,  and  duly  acknowledged  the  deed  for  record, 
which  acknowledgment  was  certified   by  the  justice  on  the 
deed.     Gunnell  was  then  anxious  to  put  the  deed  on  record 
in  Fauquier  county  at  once  (Fairfax  being  in  the  possession 
of  the  enemy,  and  the  law  authorizing  recordation  in  adjacent 
counties  not  then  in  their  possession),  but  it  being  suggested 
to  him  that  Fauquier  would  probably  be  in  the  possession 
of  the  yankees  too  in  a  short  time,  he  concluded  to,  and  did 
then  deposit  it  with  his  niece,  a  Mrs.   Moss,   who  then  had 
some  of  his  important  papers,  telling  her  of  its  importance 
and  to  take  care  of  it.     And  she  kept  said  deed  until  the 
death  of  Gunnell,  which  occurred  in  1864.     He  died  intes- 
tate, leaving  a  widow,   who  qualified  as  his  administratrix, 
and  several  children.     Cockerille,  the  trustee,  who  knew  of 
the  deposit  of  the  deed  with  Mrs.  Moss,  got  possession  of 
it  in  1865,  after  the  war,  had  it  recorded  in  Fauquier  and 
Fairfax  counties,  and  filed  a  bill  in  December,  1865,  for  the 
proper  collection  and  distribution  of  the  funds  to  be  derived 
under  said  deed  ;  proceedings  were  had  in  the  cause,  to  settle 
the  accounts  of  the  trustee,  and   ascertain   the  respective 
priorities   of  the  creditors.     Cockerille  resigned  the  trust 
and  0.  W.  Hunt  and  Thomas  Moore  were  appointed  in  his 
stead.     John  H.  Brent  and  Thomas  Stewart,  creditors  of 
Gunnell,  being  dissatisfied  with  the  position  assigned  them 
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>mmissioners'  report  of  the  debts  secured  in  the  deed, 
dr  cross-bill  to  set  aside  said  deed,  on  the  ground 
vas  null  and  void  in  this,  that  it  was  never  delivered 
mnell  to  Cockerille,  or  to  any  one  else,  for  the  pur- 
lerein  set  forth."  And  this  was  the  whole  question 
d  and  decided  by  the  appellate  court  in  the  cause, 
rere  other  facts  in  it,  but  they  are  not  important  to 
d.  The  circuit  court  held  that  there  was  no  delivery 
eed  and  that  it  was  null  and  void. 

r.  Thomus^  for  the  appellants. 

Beach^  for  the  appellees. 

VUGHLIN,  J.,  delivered  the  opinion  of  the  court. 

nly  question  to  be  considered  by  this  court  is,  whether 
1  alleged  to  have  been  executed  on  the  13th  day  of 
1862,  by  Joshua  C.  Gunnell  to  Richard  H.   Cocke- 
ustee,  was  duly  delivered  or  not  ?     The  deed  was  writ- 
signed  on  the  day  it  bears  date  ;  was  acknowledged 
Fohn  H.  Klipstein,  a  justice  of  the  peace  for  Fau- 
>unty,   on  the  same  day,  and  deposited  with  Mrs. 
Moss,  a  niece  of  the  grantor.     The  circuit  court  of 
held  that  there  was  no  delivery  of  the   deed  and 
that  it  be  declared  null  and  void,  and  cancelled  and 
[.     From  this  decree  an  appeal  has  been  taken, 
er  a  date  nor,  at  common  law,  even  the  signature  of 
y  is  essential  to  the  validity  of  an  instrument  as   a. 
lut  there  cannot  be  a  deed  without  writing,   sealing- 
rery.     There  may,  however,  be  a  sufficient  delivery 
words  or  by  words  only,  without  any  act  of  delivery  • 
B  a  party  to  an  instrument  sealed  it  and'  declared  \ix 
cnce  of  a  witness  that  he  delivered  it  as  his  deed  aad 
:  it  in  his  own  possession  ;  but  nothing  further  traas- 
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pired  to  qualify  the  declaration,  or  to  show  that  he  did  not 
intend  it  to  operate  immediately  ;  and  so  it  has  been  decided 
that  a  delivery  to  a  third  person  for  the  use  of  the  covenantee 
is  sufficient  if  the  grantor  parts  with  all  control  over  the 
instrument ;  although  the  person  to  whom  the  deed  is  so 
delivered  be  not  the  agent  of  the  covenantee.  Chitty  on 
Contracts,  p.  3  ;  Skip  with  v.  Cunningham,  8  Leigh  281  ; 
Garrams  v.  Knight,  5  Barn.  &  Ores.  671,  12  Eng.  Com. 
Law  Reports  357. 

In  Wheelwright  v.  Wheelwright,  2  Mass.  R.  452,  Ch. 
J.  Parsons  says:  ''If  a  grantor  deliver  any  writing  as  his 
deed  to  a  third  person,  to  be  delivered  over  by  him  to  the 
grantee  on  some  future  event,  it  is  the  grantor's  deed  pres- 
ently, and  the  third  person  is  a  trustee  of  it  for  the  benefit  of 
the  grantee.  What  the  nature  of  the  delivery  was,  whether 
absolute  or  conditional,  and  what  was  the  actual  intentions 
of  the  parties,  are  always  questions  of  fact  to  be  settled  by 
the  jury  where  the  evidence  leaves  any  doubt  upon  the  sub- 
ject" So  in  Clark  v.  Gifford,  10  Wendell,  Sutherland,  J., 
says  :  ''The  cases  seem  toconsider  a  declaration  of  the  grantor 
when  he  executes  the  instrument  or  delivers  it  as  his  deed, 
as  strongly  indicating  an  intention  that  it  shall  take  imme- 
diate effect.  Such  a  declaration,  however,  is,  I  apprehend, 
but  matter  of  evidence  to  be  weighed  in  connection  with  the 
other  circumstances  in  the  case  in  order  to  determine  the  real 
character  of  the  transaction. " 

Where  a  deed  of  land  is  prepared  for  execution,  read, 
*^io^ed  by  both  parties,  and  acknowledged  as  their  deed  be- 
fore an  officer  authorized  to  take  acknowledgments,  it  is  a 
complete  and  valid  deed,  notwithstanding  the  witnesses 
present  at  its  execution  unite  in  testifying  that  there  was  no 
formal  delivery  of  it,  and  the  deed,  after  the  death  of  the 
grantor,  be  found  in  his  secretary ,  among  his  private  papers. 
Scnighan  v.  Weed,   15  Wendell  545. 
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link  the  authorities  fully  sustain  the  doctrine  that  the 
ion  of  the  grantor  is  the  true  test ;  that  if  he  exeeute.s 
^knowledges  it  as  his  deed  and  either  retains  it  himself 
ivers  it  to  a  third  person,  though  that  third  person  be 
e  agent  of  the  grantor,  it  is  a  good  delivery  in  contem- 
n  of  law. 

appears  that  at  the  time  this  deed  was  signed  and  ac- 
ledged,  the  war  was  raging,  that  the  residence  of  the 
>r  was  in  possession  of  the  public  enemy,  that  the  grantor 
leavily    involved   a.s   endorser   or   surety    for   others 

conditions  were  rendered  doubtful  by  the  results  of 
ar,  and  that  he  became  very  solicitous  about  his  own 
5,  feared  that  he  would  become  involved,  and  was  ex- 
ly  anxious  to  secure  his  own  debts  for  which  others 
bound,  then  his  other  debts,  to  the  exclusion  of  debts 
aich  he  was  bound  as  surety  or  endorser.  He  had  fre- 
ly  stated  beforehand  that  he  was   much  involved  and 

his  purpose  to  make  a  deed  of  trust  to  indemnify  his 
es  ;  that  he  intended  to  provide  for  his  own  debts  Id 
•ence  to  those,  for  which  he  was  bound  as  surety,  and 
I  there  was  anything  left,  the  latter  class  would  get  it. 
Ft  Fairfax  early  in  March,  and  stopped  in  Fauquier, 
came  exceedingly  solicitous  to  carry  out  his  previously 
ssed  wishes  and  to  have  the  deed  of  trust  executed, 
tless  his  being  forced  to  leave  his  home  and  the  prob- 
etreat  of  the  Confederate  army  from  Manassas,  in- 
d  his  apprehensions.      He  applied  to  his  friend,  Alfred 

on  the  12th  of  March,  1862,  to  prepare  the  deed. 
ks  verv  urgent,  and  wanted  it  done  at  once.  Mr.  Moss^ 
ed  that  day,  but  on  the  next  prepared  the  deed  which 
subject  of  controversy  here.  He  went  dow^n  to  John 
mton's  office,  at  Buckland,  to  do  so.  Upon  his  return, 
ad  the  deed  to  Gunnell  and  Crockerille,  and  Gunnell 
t  was  just  such  a  deed  as  he  wanted.  The  name  of  the 
e  had  been  left  blank  by  the  scrivener,  but  by  the  di- 
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rections  of  Gunnell  the  name  of  Richard  H.  Cockerille  was 
inserted.  The  deed  was  acknowledged  before  Klipstein  that 
evening.  A  question  was  then  raised  as  to  how  the  deed 
should  be  cared  for  and  preserved.  Mr.  Gunnell  suggested 
that  it  should  be  placed  in  the  clerk's  office  of  Fauquier 
county  for  record,  but  Moss  thought  not,  as  there  was  some 
talk  of  moving  the  records  from  the  office,  and  suggested  to 
Gunnell  to  leave  it  with  Mrs.  Moss,  his  niece,  that  it  would 
be  safer  in  her  hands  ;  to  which  Gunnell  assented.  He  said 
that  by  leaving  the  deed  with  Mrs.  Moss,  who  had  most  of 
his  papers,  in  the  event  of  anything  happening  to  him,  Mr. 
Love  would  tell  her  what  to  do  with  it. 

Cockerille  says  in  his  deposition  that  Gunnell  frequently 
afterwards  expressed  himself  gratified  at  the  deed  he  had 
made,  that  in  September,  1862,  he  came  to  his  house  and 
again  spoke  of  the.  deed  he  had  made  and  expressed  himself 
gratified  that  he  had  done  so ;  and  that  the  destruction  of 
everything  satisfied  him  that  he  had  done  right. 

Mr.  Graham,  another  witness,  says  that  he  heard  Gun- 
nell on  several  occasions  speak  of  the  deed  of  trust  he  had 
made  to  R.  H.  Cockerille,  trustee  ;  that  it  was  to  secure 
certain  parties,  and  there  being  no  chance  to  record  it  he  had 
left  it  at  J.   B.  Hunton's. 

The  deed  was  deposited  with  Mrs.  Moss,  who  was  then 
at  J.  B.  Hunton's,  on  the  day,  or  very  soon  after  it  was 
sig^pd  and  acknowledged.  He  had  previously  given  her 
other  papers  and  valuables.  When  this  deed  was  delivered 
with  other  papers  he  told  her  they  were  important  and  to 
take  good  care  of  them.  She  retained  the  deed  during 
Gunnell's  lifetime,  who  died  about  tho  first  of  February, 
1865.  Upon  the  application  of  Cockerille  the  deed  was  de- 
livered to  him  by  Mrs.  Moss.  He  had  it  recorded  in  Fauquier 
in  March,  1865,  and  in  Fairfax  in  September,  1865. 

I  think  it  impossible,  from  a  careful  reading  of  the  evi- 
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dence,  to  conclude  that  Gunnell  had  any  other  intention  or 
purpose  thiaji  to  execute  a  complete  deed.  His  first  sugges- 
tion was  to  deposit  it  in  the  clerk's  office  of  Fauquier,  but 
was  deterred  from  that  by  the  suggestion  that  the  records 
might  be  removed.  "There  being  no  chance  to  record  it,'' 
as  he  told  Graham,  he  adopted  the  other  suggestion,  to 
deposit  it  with  Mrs.  Moss,  who  had  most  of  his  papers, 
with  the  injunction  to  "put  them  away  and  take  good  care 
of  them."  Had  he  put  it  on  record  its  delivery  would  have 
hardly  been  questioned.  He  did  the  next  best  and  safest 
thing  that  occurred.  I  am,  therefore,  of  opinion  that  the 
deed  must  b6  considered  as  delivered  and  held  valid,  and  the 
decree  of  the  circuit  court  of  Fairfax  ought  to  be  reversed. 

Decree  reversed. 
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Glazebrook's  Ex'ors 

V, 

Harveys  &  Williams,  &c. 

{Special  Court  of  Appeals  of  I'irginia,  October,  18} 

[Virginia  Law  Journal,  1877,  p.  625.] 

Partnership — Settling  Accounts— Action   at  Law  or  Suit   i 
against  Personal  Representation. 
In  Virginia,  under  |  13,  eh.  144  of  the  Code  of  1860,  an 
law   upon    an    unsettled   account   with  a  partnership  can 
tained  against   the  personal  representative  of  a  deceased 
but  this  statute  is  permissive  and  the  creditor  may  still  p 
equity,    which     is     generally    a    more    convenient    and 
remedy. 

Same— Retiring  or  Deceased  Partner — Liability  for  Su 
Dealings. 
The  liability  of  the  retiring  partner,  and  the  estate  of  a 
partner  are  identical,  as  to  acts  done  and  obligations  ali 
curred,  but  neither  is  liable  for  the  subsequent  dealin 
remaining  or  surviving  partner,  except  so  far  as  may  be  i 
for  him  to  settle  and  liquidate  existing  demands  or  to 
some  transaction  commenced  during  the  existence  of  the 
ship.  Neither  can  be  bound  by  any  new  transaction  < 
maining  or  surviving  partner. 

Sanne— Dissolution  by  Death  and  by  Retiring  of  One  Partner 
enca — Notice. 
The  only  difference  between  a  dissolution  of  a  partne 
death,  and  by  a  partner  retiring,  is,  that  in  the  latter 
retiring  partner  must  give  notice  of  the  dissolution  to  foi 
tomers,  to  free  himself  from  liability  to  them,  while  in  th 
a  dissolution  by  the  death  of  one  of  the  partners,  no  such 
necessary  to  free  his  estate  from  such  liability. 
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Same— Liability  of  Estate  of  Deceased  Partner — How  Exonerated. 

As  a  general  rule  the  estate  of  the  deceased  partner  remains  lia- 
ble for  the  debts  which  affected  him  at  the  time  of  his  death.  It 
may  be  exonerated  from  this  liability  if  the  subsequent  dealings 
of  the  creditors  with  the  surviving  partner  have  been  such  as  to 
shew  that  they  have  consented  to  shift  the  obligation  to  pay,  from 
the  estate  of  the  deceased  partner,  and  to  accept  the  surviving  part- 
ner for  their  sole  debtor.  But  this  inference  will  not  be  lightly 
made,  and  certainly  not  from  the  mere  circumstance,  that  the 
creditor  has  continued  a  loan,  or  an  account  with  the  surviving 
partner. 

Upon  a  writ  of  supersedeas  to  a  judgment  of  the  circuit 
court  of  the  city  of  Richmond. 

The  facts  of  the  case  are  fully  stated  by  Judge  Barton  in 
his  opinion. 

Jo/ui  Ilotrard,  for  the  plaintiff  in  error. 

Jo/ief<  ct'  lioiddln  and  Guy  cfc  GUI  lain  ^  for  the  defendants 
in  error. 

Barton,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit,  instituted  on  the  3d 
October,  1868,  by  the  firm  of  Harveys  &  Williams  against 
Mrs.  America  H.  Glazebrook,  executor  of  Larkin  W.  Glaze- 
brook,  dec'd,  for  the  recovery  of  a  large  balance  alleged  to 
be  due  to  the  plaintiffs  from  the  firm  of  George  \V.  Gilliam 
&  Co.,  of  which  Larkin  W.  Glazebrook  was  a  member  at  the 
time  of  his  death. 

The  declaration  contained  only  the  common  counts.  The 
bill  of  particulars,  which  was  in  the  shape  of  an  account 
current,  was  composed  of  items  of  merchandise  sold,  a  bal- 
ance due  on  account  rendered  1st  July,  1866,  and  advance^? 
of  cash,  or  acceptances  of  Harveys  &  Williams  for  a  large 
amount,  principally  before  the  death  of  Glazebrook,  which 
happened  on  the  28th   of  October,    1866.     These  advances 
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are  shown  by  the  evidence  to  have  been  made  under  the 
following  circumstances. 

An  arrangement  was  concluded  in  the  early  summer  of 
1866,  between  the  firms  of  George  W.  Gilliam  &  Co. ,  Har- 
veys &  Williams,  and  Wm.  T.  Coleman  &  Co.,  of  New 
York,  by  which  George  W.  Gilliam  &  Co.  were  to  ship 
certain  brands  of  tobacco  manufactured  by  them  to  Wm.  T. 
Coleman  &  Co.,  in  New  York,  to  be  sent  by  them  to  a 
branch  of  their  house  in  San  Francisco,  for  sale.  The  New 
York  house,  upon  these  shipments  being  made,  were  to 
ornke  advances,  through  Harveys  &  Williams,  to  the  amount 
of  sixty-five  cents  per  pound  on  the  brand  of  '^Winesap,'" 
which  was  the  highest  grade,  and  proportionately  on  the 
lower  grades.  The  tobacco  was  to  be  sold  by  the  house  of 
Wm.  T.  Coleman  &  Co.,  in  San  Francisco,  to  as  much 
advantage  as  possible,  and  not  to  be  sacrificed  by  hasty 
sales  to  meet  advances,  or  by  auction. 

The  nett  proceeds  of  sales  in  gold  to  be  remitted  by  tele- 
graph transfers  to  Wm.  T.  Coleman  &  Co.,  in  New  York, 
who  were  to  be  allowed  seven  and  a  half  commission  for  sale 
and  guaranty  of  payment,  and  also  seven  per  cent,  (the  New 
York  rate)  on  advances,  and  payments  made  by  them  in  New 
York  for  freight,  insurance  and  other  charges.  If  the  nett 
proceeds  should  be  insufficient  to  meet  the  advances,  charges 
and  interest,  Harveys  &  Williams,  who  were  allowed  by  Wm. 
T.  Coleman  &  Co.  two  and  a  half  of  the  seven  and  a  half 
commission  they  were  to  receive  were  to  pay  the  diflferences 
in  New  York. 

After  this  arrangement  was  made,  Gilliam  &  Co.  shipped, 
in  July  and  August,  1866,  commencing  on  the  17th  July, 
a  large  amount  of  tobacco  to  Coleman  &  Co.  All  of  this 
tobacco  was  shipped  to  the  house  in  San  Francisco  and  was 
sold  after  the  death  of  Glazebrook,  the  nett  proceeds  being 
remitted  in  gold  by   telegraph  transfers   as  agreed. 
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The  course  of  business  of  Messrs.  Harveys  &  Williams  in 
regard  to  the  advances  on  this  tobacco,  agreed  to  be  made 
through  them  seems  to  have  been  quite  irrespective  of  the 
state  of  accounts  between  them  and  Gilliam  &  Co.  on  the 
one  hand,  and  Coleman  &  Co.  on  the  other.  For  on  the  6th 
July,  before  any  shipment  had  been  made,  they  gave  their 
acceptance  at  sixty  days  for  $5,000  to  Gilliam  &  Co.  On 
the  18th  July,  they  advanced  in  cash  $3,000;  on  the  19th, 
$6,000;  on  the  23d  July,  $4,000  ;  while  they  are  charged 
in  account  with  Coleman  &  Co.  $10,000,  paid  on  their  draft 
the  19th  July,  and  with  $6,682.40  for  draft  paid  on  the  26th 
July.  During  the  month  of  August  they  paid  to  Gilliam  & 
Co.  $10,000  at  four  difterent  times,  commencing  on  the  9th. 
And  on  the  27th  August,  Coleman  &  Co.  paid  their  draft 
for  $10,000  ;  and  on  the  30th  another  for  $3,650.  On  the 
27th  September  they  gave  their  acceptance  at  sixty  days  to 
Gilliam  &  Co.  for  $2,000,  having  at  the  time,  in  their  hands, 
received  from  Coleman  &  Co.  an  amount  more  than  sufficient 
to  meet  that  demand  of  Gilliam  &  Co. 

The  moneys  received  by  them  from  Coleman  &  Co.  were 
not  entered  to  the  credit  of  Gilliam  &  Co.,  even  on  their 
own  books,  but  were  put  in  bank  to  their  own  credit  and 
mingled  with  their  own  funds. 

The  account  of  the  tobacco  shipped  to  San  Fi-ancisco,  was 
not  closed  until  February,  1868,  when  it  appeared  that  the 
nett  proceeds  of  sale  fell  short  of  the  advances  made  to  Har- 
veys &  Williams,  charges  and  interest  by  almost  $10,000, 
which  deficit  was  paid  by  them  to  Coleman  &  Co.  ■  in  New- 
York. 

After  the  death  of  Glazebrook,  Harveys  &  Williams  con- 
tinued their  dealings  with  Gilliam  the  surviving  partner  of 
George  W.  Gilliam  &  Co.,  making  to  him  advances  of  money, 
now  claimed  to  have  been,  to  the  extent  of  $3,650,  the  bal- 
ance of  the  moneys  on  hand  at  Glazebrook' s  death,  received. 
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frpm  Coleman  &  Co.  selling  merchandise,  and  seem  to  have 
made  a  joint  shipment  of  tobacco,  which  resulted  in  a  loss. 
Among  the  credits  given  in  the  account  current  filed  as  the 
bill  of  particulars,  is  one  for  $9,999.19,  the  nett  proceeds 
received  after,  of  a  shipment  of  tobacco  made  before  Glaze- 
brook's  death,  through  Harveys  &  Williams  to  Josiah  Macy 
&Son8. 

The  plaintiflfs  on  the  3d  August,  1868,  had  brought  another 
action  of  assumpsit,  on  the  same  account  current,  against 
George  W.  Gilliam  as  the  surviving  partner  of  himself  and 
Glazebrook  composing  the  firm  of  George  W.  Gilliam  &Co., 
in  which  judgment  was  entered  by  confession  on  the  16th 
November,  1868,  for  the  sum  of  $9,544.60  with  interest 
from  ISth  February,  1868. 

The  jury  in  this  case  returned  a  verdict  for  exactly  the 
same  amount ;  thus  holding  Glazebrook's  estate  liable  pre- 
cisely as  the  surviving  partner  was  liable. 

During  the  progress  of  the  trial,  various  exceptions  were 
taken  to  the  rulings  of  the  court  in  regard  to  evidence  offered, 
iDst ructions  asked,  and  also,  to  the  refusal  of  the  court  to 
set  the  verdict  aside  and  grant  a  new  trial. 

Such  of  the  questions  presented  by  these  bills  of  exceptions 
and  in  the  argument  before  us,  which  was  elaborate  and 
able,  as  were  deemed  important,  have  been  considered. 

The  first  of  these  questions  is,  Whether  an  action  at  law 
upon  an  unsettled  account  with  a  partnership  can  be  main- 
tained against  the  personal  representative  of  a  deceased  part- 
ner? 

It  is  conceded,  that  it  could  not  at  common  law,  and  can 
only  be  now,  if  at  all,  under  the  provision  introduced  into 
the  Code  of  1849,  at  the  instance  of  the  revisors,  and  now 
to  be  found  in  the  13th  sec.  of  chap.  144,  page  629  of  the 
Code  of  1860,  which  is  as  follows  :  "The  representative  of 
one  bound  with  another,  either  jointly  or  as  a  partner,   by 
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judgment,  bond,  note  or  otherwise,  for  the  payment  of  a 
debt,  or  the  performance  or  forbearance  of  an  act,  or  for 
any  other  thing,  and  dying  in  the  lifetime  of  the  latter,  may 
be  charged  in  the  same  manner  as  such  representative  might 
have  been  charged,  if  those  bound  jointly  or  as  partners, 
had  been  bound  severall^'^  as  well  as  jointly,  otherwise  than 
partners/' 

The  provision  in  the  Rev.  Code  of  1819,  ch.  98,  sec.  3, 
1st  vol.,  page  359,  for  which  the  above  was  substituted, 
was  as  follows  :  *  'The  representative  of  one  jointly  bound 
with  another  for  the  payment  of  a  debt,  or  for  the  perform- 
ance or  forbearance  of  any  act,  or  for  any  other  thing,  and 
dying  in  the  lifetime  of  the  latter,  may  be  charged  by  vir- 
tue of  such  obligation  in  the  same  manner  as  such  represen- 
tative might  have  been  charged  if  the  obligors  had  been  bound 
severally  as  well  as  jointly." 

The  Revisors  say  in  their  report,  p.  723,  ''there  was  some 
difficulty  in  Roane's  adm'r  v.  Drummond's  adm'r,  6  Ran. 
182,  upon  the  letter  of  the  statute,  as  to  a  joint  judgment. 
The  section  as  drawn  above,  conforms  in  the  letter  to  what 
the  court,  in  that  case,  said  was  the  spirit  of  the  statute. 
Perhaps  the  words  'bound'  and  'obligors'  might  by  them- 
selves furnish  some  ground  for  an  argument  that  the  statute 
did  not  extend  to  debts  of  less  dignity  than  specialties.  To 
remove  all  ground  for  any  such  question,  the  words  'note  or 
otherwise'  are  inserted  in  the  section  as  proposed  above." 

This  change  in  the  language  removes  the  difficulties  re- 
ferred to  by  the  Revisors,  and  makes  the  statute  apply  to  all 
joint  contracts,  whatever  may  be  the  form  in  which  they 
are  framed. 

It  will  be  seen  that  partners  were  not  embi-aced  in  the 
provision  of  the  Rev.  Code  of  1819.  The  Revisors  say  in 
their  report,  page  724  :  "The  opinion  expressed  in  the  court 
of  appeals  in  Sale  v.   Dishman's  ex'ors,  3  Leigh  553,  and 
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Gait  V.  Calland's  ex'ors,  7  Leigh  608,  that  the  liability  of 
a  deceased  partner  cannot  be  made  to  affect  his  estate  even 
in  equity,  until  the  surviving  partner  becomes  insolvent,  is 
not  in  accordance  with  the  rule  which  now  prevails  in  Eng- 
land. The  case  of  Wilkinson  v.  Henderson,  1  Mylne  & 
Keene  582  (7  Con.  Eng.  Ch.  Rep.  173),  shows  the  rule 
there.  In  that  case  the  master  of  the  rolls  (Sir  Jno.  Leach) 
whose  opinion  I  will  quote  a  little  more  fully  than  is  done 
by  the  Revisors,  says  :  ''All  the  authorities  establish  that  in 
the  consideration  of  a  court  of  equity,  a  partnership  debt  is 
several  as  well  as  joint.  The  doubts  upon  the  present  ques- 
tion seem  to  have  arisen  from  the  general  principle  that  the 
joint  estate  is  the  first  fund  for  the  payment  of  the  joint 
debts,  and  that  the  joint  estate,  vesting  in  the  surviving 
partner,  the  joint  creditor,  upon  equitable  considerations, 
ought  to  resort  to  the  surviving  partner  before  he  seeks 
satisfaction  from  the  assets  of  the  deceased  partner.  It  is 
admitted,  that  if  the  surviving  partner  proves  to  be  unable 
to  pay  the  whole  debt,  the  joint  creditor  may  then  obtain 
full  satisfaction  from  the  assets  of  the  deceased  partner. ' ' 
*'After  stating  the  question  to  be  'whether  the  joint  cred- 
itor shall  be  compelled  to  pursue  the  surviving  partner  in 
the  first  instance,  and  shall  not  be  permitted  to  resort  to 
the  assets  of  the  deceased  partner,  until  it  is  established 
that  full  satisfaction  cannot  be  obtained  from  the  surviving 
partner ;  or  whether  the  joint  creditor  may,  in  the  first  in- 
stance, resort  to  the  assets  of  the  deceased  partner,  leaving 
it  to  the  personal  representatives  of  the  deceased  partner  to 
take  the  proper  measures  for  recovering  what,  if  any  thing, 
cjhall  appear  upon  the  partnership  accounts,  to  be  due  from 
the  surviving  to  the  estate  of  the  deceased  partner'  pro- 
nounces his  decision  upon  this  question  in  the  following 
terms  : 

'Considering  that  the  estate  of  the  surviving  partner  is, 
at  all  events,  liable  to  the  full  satisfaction  of  the  creditors, 
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and  must  first  or  last,  be  answerable  for  the  failure  of  the 
surviving  partner  ;  that  no  additional  charge  is  thrown  upon 
the  assets  of  the  deceased  partner  by  the  resort  to  them  in 
the  first  instance,  and  that  great  inconvenience  and  expense 
might  otherwise  be  occasioned  to  the  joint  creditors  ;  and, 
further,  that  according  to  the  two  decisions  in  Sleech's  case, 
in  the  cause  of  Devaynes  v.  Noble,  the  creditor  was  per- 
mitted to  charge  the  separate  estate  of  the  deceased  partner, 
which,  in  equity,  was  not  primarily  liable  as  between  the 
partners,  without  first  having  resort  to  dividends  which 
might  be  obtained  by  proof,  under  the  commission  against 
the  surviving  partner.  I  am  of  opinion  that  the  plaintiff  is 
entitled  in  this  case  to  a  decree  for  the  benefit  of  himself, 
and  all  other  joint  creditors,  for  the  payment  of  his  debt  out 
of  the  assets  of  Shepherd,  the  deceased  partner. '  This  de- 
cision has  since  been  followed  in  Braithwaite  v.  Britain,  1 
Keen.  206  (15  Con.   Eng.  Ch.   Rep.  207). 

Mr.  Lindley  says  the  principle  has  never  been  questioned 
since  Sir  Jno.  Leach's  decision. 

\V  hen  it  is  thus  established  that  a  creditor  of  a  firm  is 
entitled  in  equity  to  a  decree  against  the  representative  of  a 
deceased  partner,  without  proving  the  surviving  partner  to 
])e  insolvent,  we  can  see  no  good  reason  for  requiring  the 
creditor  to  go  into  equity,  when  his  demand  is  of  such  a  na- 
ture that,  but  for  the  death  which  has  occurred,  he  might 
have  proceeded  at  law.  Hence  we  propose  to  authorize  a 
debt  due  from  a  firm,  to  be  recovered  from  the  representative 
of  a  deceased  partner,  at  law  or  in  equity,  as  it  might  have 
been  recovered  from  the  partner  if  he  had  not  died." 

The  general  assembly  having  adopted  this  section  as  framed 
by  the  Revisors,  it  is  clear  that  in  this  state  the  representative 
of  a  deceased  partner  may  be  sued  at  law  for  any  legal  de- 
mand for  w  hich  the  deceased  partner  might  have  been  sued, 
if  alive.     If  Glazebrook  had  dissolved  the  partnership  on 
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the  28th  October,  1866,  and  given  due  notice  to  the  plain- 
tiffs, as  suit  could  have  been  maintained  against  him  at  law, 
for  any  legal  demand  against  the  partnership  existing  at  the 
time  of  the  dissolution ;  this  statute  allows  such  suit  to  be 
maintained  against  his  personal  representative.  The  liabil- 
itj-  of  a  retiring  partner  and  of  the  estate  of  a  deceased 
partner  as  to  acts  done  and  obligations  already  incurred  are 
identical.  Neither  is  liable  for  the  subsequent  dealings  of 
the  remaining  or  surviving  partner.  The  only  diflference 
between  the  eflfect  of  the  dissolution  in  the  one  case  from 
the  other,  being  that  notice  must  be  given  in  that  of  the  re- 
tiring partner  to  free  him  from  liability  for  subsequent 
dealings  with  an  existing  or  former  customer  of  the  partner- 
ship, while  no  such  notice  is  required  in  the  case  of  dissolu- 
tion by  death  to  exempt  the  estate  of  the  deceased  partner. 
Lindley  on  Partnership,   325,  329. 

While  the  ultimate  liability  for  legal  demands  of  creditors 
of  the  retiring  or  surviving  partner,  and  the  estate  of  the 
deceased  partner  were  the  same ;  before  this  statute  that  lia- 
bility must  have  been  enforced  by  different  procedures,  by 
a  suit  at  law  against  the  former,  and  in  equity  against  the 
latter,  which  could  not  be  maintained  in  Virginia  until  the 
insolvency  of  the  surviving  partner  had  been  shown.  Since 
this  statute  the  procedure  may  be  the  same  as  well  as  the 
liability. 

The  creditor,  however,  is  not  required  to  proceed  at  law, 
for  a  legal  demand  against  the  personal  representative  of  a 
deceased  partner.  The  statute  is  permissive,  not  compulsory. 
The  remedy  in  equity  is,  in  many  cases,  the  more  convenient 
and  complete,  may  secure  more  effectually  the  ends  of  justice, 
and  prevent  a  multiplicity  of  suits,  as  resort  would  still  be 
nece«isary  to  a  court  of  equity  after  the  judgment  at  law  to 
obtain  its  satisfaction. 

The  case  before  us  may  serve  for  an  example  of  the  more 
1  Va  Dec— 18 
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convenient  adaptation  of  a  court  of  equity  for  its  settlement, 
than  a  court  of  law.  It  presents  complicated  accounts, 
re(]uiring  patient  investigation  and  calculations,  items  of 
charge  and  credit  depending  upon  different  states  of  facts, 
and  different  legal  principles,  which  could  be  more  accurately 
adjusted  and  applied  by  a  chancellor  upon  a  master's  report, 
than  in  a  trial  before  a  jury.  The  plaintiffs  had  a  right  to 
sue  at  law,  and  have  elected  to  do  so. 

It  is  contended  by.  the  counsel  for  the  plaintiff  in  error, 
that  the  plaintiff  in  the  court  below  having  taken  a  judgment 
against  the  surviving  partner  for  the  same  cause  of  action, 
that  judgment  was  a  merger  of  the  debt  of  the  partnership. 
It  is  only  necessary  in  response  to  this  to  call  attention  to  the 
terms  of  the  statute,  by  which  it  is  provided  that  the  rep- 
resentative of  a  deceased  partner  may  be  charged  in  the  same 
manner  as  if  the  obligation  had  been  several  at  law  as  it 
always  has  been  considered  in  equity.  No  such  merger  ever 
ensued  at  common  law  in  the  case  of  a  judgment  against  one 
on  a  several  obligation  of  more  than  one. 

It  is  also  contended,  that  under  the  agreement  between  the 
parties,  the  consideration  for  the  guamnty  of  Harveys  & 
Williams  to  Coleman  &  Co.  passed  solely  from  the  latter 
firm,  and  that  it  is  to  be  considered  as  an  independent  under- 
taking on  their  part,  with  which  Gilliam  &  Co.  had  no  con- 
nection, who  were,  therefore,  not  liable  to  any  action  founded 
upon  its  performance. 

If  that  guarantee  had  been  made  under  a  separate  and  dis- 
tinct contract  with  and  upon  a  consideration  passing  solely 
from  Coleman  &  Co.,  the  conclusion  sought  might  be  con- 
ceded. But  the  guarantee  of  Harveys  &  Williams  was  one 
of  the  terms  of  the  joint  contract  between  three  firms.  It 
is  impossible  to  make  the  complete  separation  necessary* to 
the  construction  contended  for,  or  to  say,  that  the  considera- 
tion passed  solely  from  Coleman  &  Co. 
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Besides,  this  action  is  not  founded  upon  the  performance 
of  that  guarantee  by  Harveys  &  Williams.     It  is  upon  the 
advances  as  made  by  themselves.     Neither  the  declaration 
nor  the  bill  of  particulars  refer  to  that  guarantee.     Their 
claim  IS  for  the  moneys  received  from  them,  without  regard 
to  the  source  whence  derived  by  them — whether  from   their 
own  funds  or  from  Coleman  &  Co.     I  think  they  had  a  right, 
under  the  agreement,  so  to  treat  them.     If  they  had  money, 
which  they  wished  to  lend,  they   had  the  right  to  make  ad- 
vances to  Gilliam  &  Co.  themselves,  and  were  not  compelled 
to  draw  it  from  Coleman  &  Co.,  who  were  bound  only  to 
advances  as  required.     They  could  not  impose  on  Gilliam  & 
Co.  any  additional  obligation  or  deprive  them  of  any  right. 
If,  as  contended,  their  guarantee  wafs  a  separate  and  distinct 
contract  with  which  Gilliam  &  Co.  had  no  concern,  then  it 
would  follow  that  Gilliam  &  Co.  could  not  set  it  up  as  a  de- 
fence to  any  reclamation  sought  from  them  by  Coleman  & 
Co. — not   being   separate   and  distinct,   the  privity  of  the 
parties  under  the  joint  contract  would  have  justified  Harveys 
&  Williams,  as  between  themselves  and  (Tilliam  &  Co.,   in 
making  the  advances  themselves,  and  authorizing  them  now 
to  treat  these  advances,  they  having  satisfied  Coleman  &  Co. , 
as  if  they  had  been  made  by  themselves  and  without  the  re- 
ceipt of  a  dollar  from  Coleman  &  Co.,  and  Gilliam  &  Co. 
are  in  no  wise  injured  or  aflfected  by  it.     They  have  to  ac- 
count only  for  the  moneys  they  received,  and  it  can  make  no 
possible  difference  to  them  whether  they  account  to  one  or 
the  other  of  the  parties  to  the  joint  contract  under  which 
it  was  received. 

The  verdict  of  the  jury  upon  which  judgment  was  rendered 
was  for  the  full  amount  claimed  in  the  plaintiffs'  bill  of  par- 
ticulars, after  making  some  deductions  agreed  on  in  taking 
Judgment  against  George  W.  Gilliam,  the  surviving  partner. 
The  facts  are  not  the  same,  nor  are  the  legal  principles, 
as  to  all  the  items.     Those  items  begin  with  a  balance  per 
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account  rendered  on  the  l«t  July,  1866,  and  end  with  an 
interest  account  brought  down  to  February  18th,  1868,  at 
which  time  the  accounts  with  Coleman  &  Co.  for  the  tobacco 
shipped  to  San  Francisco,  was  closed.  There  are  items 
charged,  after  the  dissolution  by  the  death  of  Glazebrook, 
for  merchandise  sold  and  money  paid.  A  large  part  of  the 
money  paid  to  Gilliam  ($3,650)  is  claimed  by  the  plaintiffs 
to  have  been  advanced  in  pursuance  of  the  agreement  in  regard 
to  the  tobacco  shipped  to  San  Francisco,  which  had  been 
received  by  them  from  Coleman  &  Co.  prior  to  the  death  of 
Glazebrook,  and  which,  they  insist,  the  surviving  partner 
was  thereby  entitled  to  receive.  And  they  also  claim,  that 
even,  if,  as  to  that  agreement  the  account  is  to  be  closed  at 
the  death  of  Glazebrook,  they  were  entitled  to  apply  the 
moneys  received  by  them  subsequently  to  their  advances  to 
the  surviving  partner,  from  the  shipment  to  Josiah  Macey 
&  Sons,  to  the  payment  of  those  advances,  so  that  the  result  of 
the  account  would  remain  the   same. 

I  do  not  think  that  either  of  these  pretensions  can  be  sus- 
tained. 

It  is  universally  conceded  that  a  surviving  partner  has 
no  right  to  bind  the  estate  of  his  deceased  partner  by  any  new 
transaction.  And,  whether  the  power  is  derived  from  the 
'^continuance  of  the  partnership,  after  dissolution  in  a  quali- 
fied and  limited  sense"  as  it  is  usually  expressed,  or  as  sug- 
gested by  Mr.  Lindley  as  a  more  accurate  expression  from 
<*an  implied  authority  notwithstanding  the  dissolution,"  he 
has  the  power  "to  bind  the  firm  so  far  as  may  be  necessary  to 
settle  and  liquidate  existing  demands,  and  to  complete  trans- 
actions begun,  but  unfinished,  at  the  time  of  dissolution. 
Lindley  on  Parts.  (333). 

To  illustrate  this  completion  of  a  transaction,  reference 
may  be  made  to  the  case  of  Butchart  v.  Dresser,  10  Hiire 
453,  which  goes  further,  says  Mr.  Lindley,  than  any  other 
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case.  In  that  case,  two  persons  in  partnership  as  share- 
brokers,  contracted  to  buy  shares.  Before  paying  for  them 
they  dissolved  partnership,  and  the  fact  was  known  to  their 
bankers.  The  purchase- money  was  obliged  to  be  paid  at 
once,  or  the  shares  sold.  After  the  dissolution,  one  of  the 
partners  pledged  the  shares  to  the  bankers  for  the  money  to 
pay  for  their  purchase,  and  authorized  the  bankers  to  sell 
the  shares  to  indemnify  themselves.  The  money  raised  on 
theshares  was  applied  to  the  payment  of  the  purchase-money. 
Not  being  able  to  refund  the  money  to  the  bankers,  the 
shares  were  sold  by  them.  The  retiring  partner  filed  his 
bill,  contending  that  this  was  done  without  his  authority, 
and  that  as  the  bankers  knew  of  the  dissolution,  they  were  re- 
sponsible to  him  for  the  shares.  The  Vice  Chancellor,  how- 
ever, held  that  the  partner  who  pledged  the  shares  had 
authority,  after  the  dissolution,  to  complete  the  contracts 
previously  made  by  the  firm  ;  that  he,  therefore,  necessarily 
bad  authority  to  raise  the  funds  to  pay  for  the  shares  in 
question,  and  that  he  had  not  gone  beyond  his  authority  in 
raising  the  money  by  pledging  them  with  the  bankers  as  he 
had  done.  Upon  appeal  his  decision  was  confirmed  by  the 
Lords  Justices.     4  De  G.  M.  and  G.  542. 

In  his  comments  upon  this  case,  Mr.  Lindley  remarks, 
*'It  is  to  be  observed  that  in  Butchart  v.  Dresser,  nothing 
was  done  except  for  the  purpose  of  completing  a  transaction 
unfinished  at  the  time  of  the  dissolution.  At  the  utmost,  it 
decides  that  in  the  event  of  a  dissolution,  it  is  competent  for 
one  partner  to  dispose  of  the  partnership  assets  for  part- 
nership purposes.  But  neither  Butchart  v.  Dresser,  nor 
any  other  case,  shows  that  a  person  who  knows  that  a  part- 
nership \s  dissolved,  can  hold  one  partner  liable  for  acts  of 
his  late  co-partners  done  subsequently  to  the  dissolution,  and 
without  authority  ;  and  if  in  Butchart  v.  Dresser,  the  money 
to  pay  for  the  shares  had  been  raised  by  a  bill,  it  could  not, 
consiotently  with  prior  decisions,  have  been  held  that  the 
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dissolved  firm  was  liable,  either  upon  the  bill  itself,   or  for 
the  money  raised  by  its  means." 

If  in  the  ease  before  us,  George  W.  Gilliam  &Co.,  before 
the  dissolution,  had  sold  a  lot  of  tobacco,  the  surviving  part- 
ner could  have  delivered  it  and  received  the  purchase-monej'. 
If,  after  receiving  the  tobacco,  one  of  the  firm  of  Coleman 
&  Co.  had  died  before  the  advance  they  had  agreed  to  make 
had    been  fully  made,   the  surviving  partners  would  have 
been  bound  to  complete  them.     If,  after  receiving  the  money 
from  Coleman  &  Co. ,  one  of  the  firm  of  Harveys  &  Williams 
had  died,  the  survivors  would  have  been  bound  to  pay  the 
money  received  to  Gilliam  &  Co.,  and  would  have  continued 
liable  on  their  guarantee.     And  the  estate  of  the  deceased 
partner  would  have  been  bound  by  the  acts  of  the  survivors, 
for  they  would  have  been  liabilities  existing  at  the  time  of 
the  dissolution.     By  the  agreement  and  course  of  business, 
Gilliam  i&  Co.  had  given  implied,   if  not  express  authority 
to  Harveys  &  Williams,  to  receive  the  full  amount  of  the 
advances  agreed  on.     And  the  estate  of  the  deceased  part- 
ner was  Hable  to  Coleman  &  Co.  for   the   whole   amount 
which  had  been  received  by  Harveys  *&  Williams  as  their 
agents,  at  the  time  of  the  dissolution.     That  was  an  existing 
debt  to  Coleman  &  Co.     But  the  case  of  Harveys  &  Williams 
is  different.     They  are  not  suing  the  right  of  Coleman  &  Go. , 
but  for  the  advances  made    by    themselves.     They  cannot 
occupy  inconsistent  positions.     They    received  the  money 
from  Coleman  &  Co.  not  only,  not  at  the  special  instance  of 
Gilliam  &  Co.,  but  without  their  knowledge.     They  did  not 
act  as  the  bankers  of  the  latter.     The  money  received    by 
them  was  not  placed  to  the  credit  of  Gilliam  &  Co.  on   their 
books,  to  be  drawn  by  check.     But  they  placed  it  to   their 
own  credit,  as  received,  and  mingled  it  with  their  own  funds  ; 
and  nearly  a  month  after  the  last  was  received,  instead  of 
meeting  a  demand  of  Gilliam  &  Co.  for  $2,000  in  money^ 
they  gave  an  acceptance  at  sixty  days. 
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Whatever  might  have  been  the  rights  of  Gilliam  &  Co. 
against  them,  they  cannot  be  heard  to  assert  now  that  they 
held  the  money  of  Gilliam  &  Co.  in  their  hands,  or  that  they 
had  any  claim  against  them  by  reason  of  the  money  in  their 
own  hands,  and  not  paid  over,  at  the  time  of  the  dissolution, 
which  fact  from  the  record  seems  to  have  been  concealed 
from  Gilliam  &  Co. 

The  most  they  can  say  is,  that  they  were  under  an  agree- 
ment to  lend.  The  loan  made  afterwards  was  a  new  trans- 
action as  far  as  Glazebrook' s  estate  was  concerned.  The 
surviving  partner  had  no  right  to  borrow  money  and  bind 
the  estate  of  the  deceased  partner  for  its  repayment.  It 
was  not  the  less  a  'loan'  because  it  had  been  previously 
agreed  to  be  made,  nor  even  if  that  agreement  to  lend  was 
for  consideration  passed.  Even  in  the  extreme  case  of 
Butchart  v.  Dresser,  it  was  only  held  that  after  the  dissolu- 
tion one  partner  had  the  right  to  pledge  specific  personal 
property  to  raise  its  purchase-money,  which  was  properly 
applied.  It  was  not  suggested  that  he  could  bind  the  other 
partner  personally  for  the  money  raised.  In  this  case  it  is 
not  even  shown  that  the  money  borrowed  by  the  surviving 
partner,  after  the  dissolution,  was  applied  to  partnership 
purposes. 

To  hold  the  estate  of  the  deceased  partner  bound  for  .the 
money  thus  advanced  to  the  surviving  partner,  would  extend 
the  responsibility  of  partners  for  the  acts  of  each  other  per- 
formed after  dissolution,  beyond  what  has  ever  been  here- 
tofore done,  and  to  a  dangerous  and  pernicious  degree.  If 
a  surviving  partner  pays  more  than  his  share  of  the  debts, 
his  creditors  may,  perhaps,  by  proper  procedure  in  equity, 
obtain  relief  against  the  estate  of  a  deceased  partner.  But 
such  creditor  cannot  proceed  in  a  court  of  law  against  the 
representative  of  a  deceased  partner,  even  though  the  money 
borrowed  from  him  had  been  applied  by  his  debtor  to  the 
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payment  of  partnership  debts  ;  any  more  than  a  creditor, 
from  whom,  one  of  several  joint  obligors  had  borrowed 
money  to  pay  oflf  the  joint  debt,  could  sue  the  others  in  an 
action  at  law  for  the  money  lent. 

But  it  is  contended  that  Harvey s  &  Williams  having 
received  subsequently  to  these  advances  to  thd  surviving 
partner,  moneys  of  George  W.  Gilliam  &Co.,  have  the  right 
to  apply  those  moneys  first,  to  the  payment  of  those  advances. 

If,  upon  the  death  of  Glazebrook,  they  had  opened  a  sep- 
arate account  with  the  surviving  partner,  and  had  received 
individual  moneys  of  his,  such  claim  could  be  sustained. 
Instead  of  that,  however,  they  kept  no  separate  accounts,  but 
blended  the  old  and  new  transactions  in  the  same  account  in 
which  this  suit  is  brought ;  and  if  they  had  received  individ- 
ual money  from  the  survivor,  which  was  credited  generally 
in  the  account,  such  credits  would  be  applied  to  the  oldest 
items  of  debt.  See  Clayton's  case,  in  Devaynes  v.  Noble, 
1  Mer.  604  ;  Simpson  v.  Ingham,  2  B.  &  Cr.  29. 

But  in  this  case  the  money  received  by  them  was  the  pro- 
ceeds of  partnership  assets,  and  not  the  individual  property 
of  the  survivor,  which  it  would  have  been  a  fraud  upon  the 
deceased  partner  to  apply  to  the  individual  debt  of  the  sur- 
vivor. 

It  is  contended  for  the  plaintiff  in  error  that  Harveys  & 
Williams  having  continued  their  dealings  with  the  surviving 
partner  as  if  no  change  had  taken  place,  such  dealings  dis- 
charged the  estate  of  the  deceased  partner  from  all  liability. 

As  a  general  rule,  the  estate  of  the  deceased  partner 
remains  liable  to  the  debts  which  affected  him  at  the  time  of 
his  death.  Vulliamy  v.  Noble,  3  Mer.  619  ;  Sleech's  Case, 
in  Devaynes  v.  Noble,  1  Mer.  566. 

It  may  be  exonerated  from  this  liability,  if  the  subsequent 
dealings  of  the  creditors  with  the  surviving  partner  have 
been  of  such  a  nature  a^  to  show  that  they  have  consented 
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to  shift  the  obligation  to  pay  from  the  estate  of  the  deceased 
partner,  and  to  accept  the  surviving  partner  for  their  sole 
debtor..  Ex  parte  Kendall,  17  Ves.  519-526.  But  this 
inference  will  not  be  lightly  made,  and  certainly  not  from 
the  mere  circumstance  that  the  creditor  has  continued  to 
carry  on  an  account  with  the  surviving  partner.  Palmer's 
case,  in  Devaynes  v.  Noble,  1  Mer.  624. 

There  is  nothing  in  this  case  from  which  any  such  inference 
can  be  drawn.  It  was  clearly  not  the  intention  of  the  par- 
ties to  discharge  the  estate  of  Glazebrook,  and  look  to  Gil- 
liam as  their  sole  debtor.  So  far  from  it,  the  mode  of 
dealing,  of  keeping  the  accounts,  and  the  other  incidents  of 
the  case,  show  the  purpose  and  intention,  not  only  to  hold 
the  estate  of  the  deceased  partner  liable  for  the  debt  exist- 
ing at  the  time  of  his  death,  but  to  extend  that  liability  to 
all  the  subsequent  transactions. 

The  defendant  below  objected  to  an  item  in  the  account 
of  J171.35,  with  the  evidence  to  support  it  being  allowed  to 
go  to  the  jury.  The  facts  stated  in  the  bill  of  exceptions 
show  that  in  the  lifetime  of  Glazebrook,  Harveys  &  Wil- 
liams, as  the  agents  of  Gilliam  &  Co.,  sold  a  lot  of  tobacco 
to  Snowden  &  Rives,  receiving  the  purchase  money,  for 
which  they  accounted  to  Gilliam  &  Co. 

After  Glazebrook' s  death,  Snowden  &  Rives  made  recla- 
mation upon  Harveys  &  Williams  for  damage  to  the  tobacco. 
After  investigation  by  the  surviving  partner,  the  claim  was 
admitted  by  him  to  be  just.  Harveys  &  Williams  thereupon 
paid  the  money  and  charged  it  in  their  account  with  Gilliam 
&  Co.  This  claim  was  properly  allowed  to  go  to  the  jury. 
It  was  a  liability  existing,  though  not  asserted,  and  possibly 
not  known,  at  the  time  of  the  dissolution.  And  the  adjust- 
ment of  such  liabilities  is  within  the  authority  of  the  surviv- 
ing member  of  the  firm,  which  was  ultimately  liable. 

There  is  another  feature  in  the  account  on  which  this  suit 
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was  brought  which  requires  notice.  The  interest  seems  to 
have  been  calculated  on  both  debits  and  credits  upon  a  rate 
beyond  what  was  allowed  by  law.  That  Coleman  &  Co. 
could  charge  seven  per  cent,  lawfully  upon  their  payments 
is  no  reason  for  that  being  the  rate  charged  by  Harveys  & 
Williams,  who  are  not  claiming  under  Coleman  &  Co. ,  but 
as  being  themselves  the  principals. 

I  think  the  judgment  should  be   reversed,   the  verdict  set 
aside,  and  the  cause  remanded  for  a  new  trial. 

WiNGFiELD,  P.,  and  McLaughlin,  J.,   concurred  in  the 
opinion  of  Barton,  J. 

Judgment  reversed. 
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COI^TON 

V. 

Quander. 
[Special  Court  of  Appeals  of  Virginia^  November,  1877,) 
[Virginia  Law  Journal,  1877,  p.  689.] 

Constitution  of  1864 — Enfrancliisement  of  Slaves. 

Theclauseof  the  '^Alexandria  Constitution,*' abolishing  slavery, 
adopted  April  7,  1864,  operated  to  enfranchise  slaves  domiciled 
within  the  territory  subject  to  the  jurisdiction  of  the  **Pierpoint 
Government,"  and  in  the  occupation  of  the  federal  armies. 

Mtrriage  between  Free  Negro  and  Stave — Validity  of. 

A  marriage  between  a  free  man  of  color  and  a  slave  woman » 
with  the  consent  of  her  master,  solemnized  before  a  minister  of  the 
ITospel,  though  void  when  made,  is  validated,  if  the  parties  assent 
to,  and  ratify  the  same  after  the  disability  of  slavery  has  ceased. 

Same— Same— Issue. 

The  issue  of  such  marriage,  recognized  by  the  father,  is  legiti- 
mate. 

Same— Same— License— Statute. 

The  statute  requiring  marriages  to  be  under  license  is  directory, 
*nd  the  absence  of  a  license  does  not  render  the  marriage  void. 

The  facts  are  stated  in  the  opinion. 

Brent  tt  Wattles  and  Ball  cfe  Neemn^  for  plaintiff  in  error. 

K  L  Smith,  F.  L.  Smith,  Jr.,  and   S,    F.    Beach,   for 
the  defendant  in  error. 
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WiNGFiELD,  p.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error  to  recover  two  tracts 
of  land  situated  in  Fairfax  county.  On  the  trial  the  jury 
found  a  special  verdict  setting  out  the  following  facts,  viz.  : 
'*That  the  land  in  question  belonged  in  fee  to  Lewis  Quander, 
a  free  man  of  color,  that  the  said  Lewis  Quander  intermar- 
ried with  Susan  Pierson,  a  woman  of  color,  a  slave  belonging 
to  Levi  Burke,  on  the  11th  day  of  June,  1842,  and  the  said 
Lewis  Quander  on  the  5th  day  of  May,  1864,  died  intestate, 
that  the  said  Susan  Pierson  was  the  slave  of  the  said  Levi 
Burke  at  the  time  of  the  marriage,  and  so  continued  until 
the  abolition  of  slavery  ;  that  the  said  parties  were  married 
at  the  house  of  the  said  Burke,  by  the  Rev.  Mr.  Johnson  an 
Episcopal  minister,  that  the  said  Lewis  lived  with  his  said 
wife  during  his  lifetime  and  recognized  her  as  such,  and 
that  he  had  several  children  whom  he  recognized  during 
hi.s  life  as  his  and  who  are  now  living,  that  John  H.  Colston, 
the  plaintiff,  was  the  half-brother  of  Lewis  Quander,  being 
l)()th  born  of  the  same  mother,  and  that  there  are  no  other 
children  or  descendants  of  the  said  mother  now  living,  and 
at  the  institution  of  this  suit  the  defendant,  Susan  Quander, 
(the  wife  of  the  said  Ijewis)  was  in  the  possession  of  the  said 
land/' 

Upon  this  verdict  the  circuit  court  rendered  judgment  in 
favor  of  the  defendant,  to  which  a  writ  of  supersedeas  was 
awarded  by  a  judge  of  the  late  district  court  at  Fredericks- 
burg, and  it  not  having  been  determined  there,  the  case  no\r 
comes  up  for  review  before  this  court. 

The  petition  of  the  plaintiff  in  error  assumes  that  the 
circuit  court  decided  the  case  in  favor  of  the  defendant  un- 
der the  2d  §  of  the  Act  of  the  General  Assembly  of  the  27th 
February,  1869,  which  is  in  these  words:  *'That*  where 
colored  persons  before  the  passage  of   this  act  shall  have 
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andertaken  and  agreed  to  occupy  the  relation  to  each  other 
of  husband  and  wife,  and  shall  be  cohabiting  together  as 
such,  at  the  time  of  the  passage  of  this  act,  whether  the 
rites  of  marriage  shall  have  been  celebrated  between  them 
or  not,  they  shall  be  deemed  husband  and  wife,  and  shall  be 
entitled  to  the  rights  and  privileges  and  subject  to  the  duties 
and  obligations  of  that  relation  in  like  manner  as  if  they 
had  been  duly  married  by  law  ;  and  all  their  children  shall 
be  deemed  legitimate,  whether  born  before  or  after  the  pas- 
sage of  this  act ;  and  when  the  parties  have  ceased  to  co- 
habit before  the  passage  of  this  act  in  conseqirence  of  the 
death  of  the  woman,  or  from  any  other  cause,  all  the 
children  of  the  woman,  recognized  by  the  man  to  be  his, 
shall  be  deemed  legitimate."  And  alleges  that  the  judg- 
ment is  erroneous,  and  assigns  as  causes  of  error  : 

1st  That  Susan  Quander,  the  wife  of  Lewis,  was  a  negro 
slave  at  the  time  of  'Hhe  pretended"  marriage,  and  was 
therefore  incapable  of  contracting  (and  particularly  by  the 
then  policy  of  Virginia)  from  making  the  contract  of  mar- 
riage. That  the  marriage  was,  therefore,  void  ah  initio^ 
and  the  children  bastards,  incapable  of  inheriting  from  the 
father,  and  that  no  recognition  afterwards  could  make  the 
children  legitimate,  unless  the  act  above  quoted  applies. 

2d.  That  the  recognition  by  the  father  of  the  children 
after  the  parties  ceased  to  cohabit,  in  order  to  legitimate 
them,  must  be  a  recognition  as  well  after  the  cohabitation 
ceased  as  after  the  passage  of  the  act ;  and  as  Lewis  Quan- 
der died  before  the  passage  of  the  act,  he  had  no  opportunity 
to  legitimate  the  children  by  recognition,  consequently  at 
the  time  of  his  death  his  children  were  incapable  of  inherit- 
ing and  the  descent  was  immediately  cast  upon  Colston,  by 
virtue  of  which  the  land  in  question  was  his  property  and 
vested  in  him  his  rights,  which  no  after  legislation  could 
affect  or  divest. 
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And  3d.  Because  under  the  constitution,  rights  of  prop- 
erty can  only  be  disturbed  for  public  uses,  and  then  upon  just 
compensation.  Without  such  a  grant  of  power  it  would  be 
against,  and  in  violation  of  the  nature  of  our  government 
and  free  institutions  to  exercise  it  at  all,  in  any  case. 

Now  before  we  inquire  into  the  effect  of  the  act  of  2Tth 
February,  1869,  and  the  power  of  the  legislature  to  pass 
retroactive  and  retrospective  laws  affecting  vested  rights, 
let  us  consider  how  this  case  stands  without  regard  to  the 
statute  of  1869. 

The  position  taken  by  the  counsel  of  the  plaintiff  in  error 
is,  that  the  marriage  between  Quander  and  his  wife,  while 
she  was  a  slave,  was  of  no  effect,  because  of  the  want  of 
legal  capacity  in  her  to  contract  a  marriage  and  enter  into  the 
duties  incident  to  that  relation,  because  of  the  absolute  con- 
trol of  her  master  over  her,  and  her  absolute  subjection  to 
his  will.  It  is  universally  true,  that  as  a  slave  she  could 
make  no  legal  contract  of  marriage  or  of  any  other  kind. 
Because  as  a  matter  of  public  policy  and  a  necessity,  arising 
out  of  their  condition,  and  the  relative  rights  of  their  own- 
ers, slaves  being  cut  off  from  all  civil  rights,  could  not 
enter  into  any  contract  that  could  be  recognized  as  having  any 
binding  force  in  law.  Yet  they  undoubtedly  had  the  men- 
tal capacity  to  do  a  moral  act,  and  might,  and  certainly  did 
many,  with  the  consent  of  their  masters,  and  their  relation 
of  husband  and  wife  was  recognized  and  respected,  and  in 
Virginia  so  far  from  there  being  any  policy  prohibiting  such 
marriage,  as  is  assumed  by  the  plaintiff,  they  were  coun- 
tenaced  and  encouraged  by  the  white  people,  and  masters  very 
often  incurred  great  loss  and  inconvenience  to  prevent  the 
separation  of  husband  and  wife  when  estates  had  to  be  dis- 
tributed, or  sales  became  inevitable,  and  there  was  nothing 
more  common  than  for  their  owners,  when  making  their 
wills  to  make  provisions  against  the  disruption  of  the  relation 
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of  marriage  among  their  slaves  ;  and  any  man  who  ruthlessly 
and  wantonly  dissolved  such  relation  was  discountenanced  by 
public  opinion. 

Now  in  this  case  the  woman  was  married,  with  the  con- 
sent of  her  master,  by  a  regularly  ordained  minister  of  the 
EpL^copal  church  (doubtless  according  to  the  rites  and 
ceremonies  prescril>ed  by  it  for  the  solemnization  of  mar- 
riages), and  her  moral  capacity  to  make  a  marriage  connec- 
tion cannot  be  questioned.  Yet  by  the  inexorable  law  in 
relation  to  slavery,  this  could  have  no  effect  as  a  legal 
marriage  so  long  as  she  remained  a  slave. 

Did  her  subsequent  emancipation,  coupled  with  its  recog- 
nition and  ratification,  have  the  effect  of  legalizing  this  mar- 
riage which  was  before  void  and  inoperative  i  To  come  to 
proper  conclusions,  we  must  consider  the  nature  of  the  law 
in  relation  to  marriage,  what  has  been  ruled  in  relation  to 
analogous  questions  arising  out  of  it,  and  the  adjudged  cases 
on  the  verj'  point  (which  must  necessarily  be  few),  as  it  is 
a  new  question  in  Virginia  and  could  not  have  arisen  very 
often  any  where  until  recently. 

Marriage  is  a  civil  contract,  and  may  be  entered  into  by  all 
unmarried  persons  who  have  the  physical,  mental  and  legal 
capacity  to  contract  it.  Yet  like  all  other  contracts,  to 
make  the  contract  of  marriage  valid,  it  must  be  entered  into 
by  the  mutual  consent  of  parties  having  the  mental  and  le- 
gal capacity  to  enter  into  it,  and  if  this  is  wanting  in  either 
party  the  marriage  is  void,  unless  ratified  by  such  party 
after  the  disability  is  removed  ;  but  if  so  ratified  after  the 
competency  of  the  party  is  attained  or  restored,  the  marriage 
is  valid  and  binding  on  the  parties,  and  they  need  not  be 
married  again.     Bishop  on  Mar.  and  Divorce,   55  55,   ^  18J). 

If  a  lunatic  marry,  or  a  person  be  married  by  fraud  or  du- 
ress, or  if  an  infant  marry  before  the  age  of  consent,  such 
marriages  are  void,  because  marriage  is,  as  already  stated, 
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•act,  and  the  assent  of  capable  minds  is  necessary 
ty.  But  when  the  lunatic  is  restored,  he  or  she 
2:  a  lucid  interval,  affirm  the  marriage,  and  it 
I  ;  or  if  it  is  disaffirmed,  it  will  be  held  a  nullity 
d.  So  when  a  party  is  married  by  fraud  or  du- 
ly, after  knowledge  of  the  fraud,  or  after  the 
r  is  removed,  by  consent  and  voluntary  cohab- 
the  defect.  Bishop  on  Mar.  and  Div.  §  122. 
have  seen,  in  such  cases  of  ratification,  the  mar- 
d,  and  the  parties  need  not  be  married  again, 
iples  are  established  by  the  case  of  Wightman  v. 

4  Johnson's  Chy.  Cases  343.     Chancellor  Kent, 

,  in  his  opinion  said  :  That  the  fact  of  the  in- 
e  plaintiflf  at  the  time  of  the  marriage,  and   the 

5  parties  have  never  since  lived  together  or  cohab- 
proved,  it  followed  as  a  necessary  consequence 
facts  that  the  marriage  was  void  from  the  begin- 
3on  of  the  want  of  capacity  to  contract,  and  had 
vards  obtained  any  validity,  because  the  plaintiff 
nee  her  lucid  interval  ratified  or  consummated  it. 
\  case  of  Cole  v.  Cole,  5  Sneed  57,  Caruthers, 
elivering  the  opinion  of  the  supreme  court  of 
mid  :  "If  the  proof  established  the  fact  that 
intiflf)  was  of  unsound  mind  at  the  time  of  the 
acre  was  abundant  proof  that  she  was  afterwards 
:  least  temporarily,  and   did  not  repudiate,   but 

and  conduct,  recognized  the  validity  of  her 
\  lunatic  on  regaining  his  reason  may  affirm  a 
elebrated  while  he  was  insane,  "and  this  without 
►lemnization  ;"  and  concluded,  ''we  think,  the 
ith  all  of  its  incidents,  rights  and  duties,  was 
ndingon  both  parties."  I  have  cited  these  two 
a  number  of  others  to  the  same  eflfect  might  be 
low  that  a  party  who  was  wanting  in  mental  ca- 
ntract,  at  the  time  of  the  marriage,  might  ratify 
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or  reject  it  after  the  disability  was  removed  ;  and  if  it  was 
ratified,  it  was  good  without  any  new  marriage. 

By  the  common  law,  if  a  boy  under  the  age  of  14  or  a  girl 
ander  12  years  of  age  married,  the  marriage  was  inchoate 
and  imperfect,  and  either  of  them  might,  when  they  came  to 
the  age  of  consent,  disagree  to  it  and  declare  the  marriage 
void  without  any  divorce  or  sentence  of  the  spiritual  court, 
bat  it  was  so  far  a  marriage  that  if  at  the  age  of  consent, 
they  agreed  to  continue  together,  they  need  not  be  married 
again.     1st  Blackston's  Com.  436. 

Now,  if  lunatics  and  infants,  can  make  marriages,  that 
were  void  at  the  time  they  were  entered  into  for  want  of 
legal  and  moral  capacity  to  contract,  good  by  ratification 
and  consummation  after  they  attained  capacity,  why  may 
not  the  contract  of  marriage,  entered  into  by  the  defendant 
in  this  ease  with  her  husband,  when  she  had  the  moral,  and 
only  wanted  the  legal  capacity  to  make  it  perfect  by  a  rati- 
fication and  consummation  of  it  after  she  attained  a  legal 
capacity  to  do  so  ?  I  can  see  no  reason  why,  if  it  may  be 
done  in  the  one  case,  it  cannot  be  done  in  the  other.  Nor 
do  I  think  any  good  reason  can  be  shown  for  a  distinction  in 
the  case — it  seems  to  me  they  stand  upon  the  same  principle. 
Like  the  case  of  the  lunatic,  after  the  capacity  is  acquired 
by  being  restored  to  a  sane  mind,  and  the  infant  by  having 
attained  to  the  age  at  which  he  may  consent,  who  may  make 
good  the  marriage  before  void,  by  assent  and  ratification. 
So  in  the  case  of  the  slave,  the  former  void  marriage  is  made 
good  by  ratification  and  assent  after  having  attained  the 
legal  capacity,  by  being  made  free.  In  either  case  the 
marriage  depends  upon  the  confirmation  of  the  parties  hav- 
ing become  capable  of  doing  so.  It  would  seem  that  it 
ooght  to  be  as  eflfectual  in  the  one  case  as  in  the  other. 

As  far  back  as  the  year  1819,  the  supreme  court  of  Louis- 
iana in  the  case  of  Girod  v.  Lewis,  6  Martin  (O.  S.)  559, 
lVaDec--19 
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held,  that  while  a  slave  had  no  legal  capacity  to  assent  to  a 
contract — with  the  consent    of  their  masters,    they  might 
marry,  and  had  the  moral  capacity  to  enter  into  such  a  con- 
nection.    Yet  while  they  remained  in  a  state  of  slavery  it 
could  produce  no  civil  effect.     Emancipation  gave  to  the 
slave  his  civil  rights  and  a  contract  of  marriage  valid  and 
legal  by  the  consent  of  the  master  and  moral  assent  of  the 
nlave — from  the    moment  of    freedom  (although  dormant 
during  slavery)  produced  all  the  effects  which  result  from 
such  contracts  among  free  persons.     And  the  same  point 
was  decided  in  a  recent  case  in  Missouri,  Johnson  v.  Johnson, 
45  Mo.   595,   in  which  Wagner  (Judge),  in  delivering  the 
opinion  of  the  court  after  speaking  of  the  rule  in  relation 
to  confirmation  of  marriage  by  a  person  under  disability  at 
the  time  it  waa  made,  after  acquiring  a  capacity  to  do  so, 
uses  this  language  :   "We  may  now  apply  the  foregoing  prin- 
ciples to  the  case  at  bar.     The  slave  in  entering  into  marriage 
did  a  moral  act,  and  although  not  binding  at  law,   it  was  no 
violation  of  any  legal  duty.     If    after    the    emancipation, 
there  was  no  confirmation  by  cohabitation  or  otherwise,  it  is 
obvious  there  would  be  no  ground  for  holding  the  marriage 
as  subsisting  and  binding.     But  as  in  the  case  of  other  parties 
incapaciated,  we  perceive  no  good  reason  for  holding  that 
the  contract  may  not  be  assented  to  and  ratified  after  the 
incapacity  or  disability    is    removed.''     And    accordingly 
it  was  held,  that  as  the  parties  cohabited  together  and  ac- 
knowledged each  other  as  man  and  wife  after  emancipatioti, 
the  marriage  had  between  them  while  one  of  them  was   & 
slave,  was  good,  and  legally  binding  on  them.     These  are 
the  only  two  adjudged  eases  that  I  have  met  with  on  the 
point  under  discussion.     The  judge  in  delivering  his  opinion 
in  the  case  last  mentioned,  referred  to  a  very  recent  case    of 
McReynolds  v.  The  State,   5  Coldw.   18    (which  I  have  not 
seen),  in  which  it  was  held,  that  if  after  emancipation  the 
parties  live  together  as  husband  and  wife,  and  before  emaaei- 
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I  pation  they  were  married  in  the  form  which  either  usage,  or 

I    •       the  law  had  established  for  the  marriage  of  slaves,  their 
I  subsequent  mutual  acknowledgment  of  each  other  as  husband 

I  and  wife  should  be  held  to  complete  the  act  of  matrimony 

,  80  as  to  make  them  lawfully  and  fully  married  from  the  time 

I  at  which  their  subsequent  living  together  commenced. 

j  At  the  time  that  the  defendant  and  Lewis  Quander  were 

i  married,  there  was  no  law  prohibiting  the  marriage  of  slaves, 

I  and  according  to  common  usage  all  over  the  state,  marriages 

'  among  them  were  permitted  by  their  owners,  and  recognized 

and  respected  throughout  the  whole    community    by   both 
white  and  colored  people. 

The  statute  on  the  subject  then  existing,  required  that 
marriages  should  be  upon  license  from  the  proper  officer  or 
after  publication  of  banns,  and  imposed  a  penalty  on  a  min- 
ister who  should  perform  the  marriage  ceremony  without 
such  license  or  until  after  publication  of  the  banns  (the  right 
to  make  which  publication  was  allowed  to  ministers  of  the 
Episcopal  church),  but  a  marriage  had  without  them,  was  no 
where  declared  to  be  void  for  that  reason  ;  and  if  the  mar- 
riage celebrated  in  this  case  had  been  between  two  free 
persons,  one  of  whom  was  under  disability,  the  marriage 
would  have  been  rendered  valid  and  binding:  as  soon  as  the 
party  became  free  from  the  disability,  and  recognized  and 
assented  to  it.  And  the  same  result  followed  inevitably  in 
this  case,  as  soon  as  the  defendant  became  free  from  the  dis- 
ability, under  which  she  then  labored,  and  sanctioned  it  by 
continuing  to  acknowledge,  cohabit  and  live  with  Lewis 
Qoander  as  her  husband ;  that  is,  if  she  became  free  before 
he  died.  When  did  she  become  free  ?  The  parties  were 
domiciled  and  resided  in  that  part  of  Virginia  which  was 
within  the  military  line  and  jurisdiction  of  the  federal  armies 
after  1861  until  the  end  of  the  late  war,  and  within  the  civil 
jurisdiction  of  the  government  which  was  set  up  at  Wheeling 
as  the  government  of  Virginia,  and  removed  from  thence  to 
Alexandria  (commonly  called  the  '*Pierpoint  government"), 
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er  the  war  was  over,  extended  over  the  rest  of  the 
lat  remained  after  its  disembursement — and  by  the 
iition  which  was  adopted  on  the  7th  of  April,  1864, 
1  people  being  under  that  government,  and  finally  ex- 
over  the  state  (known  as  the  * 'Alexandria  Constitu- 

slavery  and  involuntary  ''servitude,  except  crime," 
olished  "and  prohibited  in  the  state  forever,"  and 
aently  the  defendant  became  free  on  the  7th  of  April, 

And  as  it  is  shewn  by  the  record  that  she  and  the  said 
Quander  continued  to  cohabit  and  live  together  from 
y  until  his  death,  acknowledging  each  other  as  husband 
fe,  the  marriage  between  them  while  she  was  a  slave 
instated  and  became  a  legal  and  binding  marriage  from 
I  of  April,  1864,  with  all  the  force  and  effect  resulting- 
ich  a  contract  between  free  persons,  and  subjected  the 

to  all  of  the  duties,  rights  and  privileges  arising  out 
relation  of  legal  marriage.  And  as  he  recognized  the 
n  as  his  up  to  the  time  of  his  death  (which  happened 
5th  of  May,  1864),  although  they  might  have  been 

be  illegitimate  before,  yet  as  his  marriage  with  their 
'  became  effectual  and  legal-  from  the  7th  of  April,  and 
r  that  and  up  to  the  time  of  his  death  acknowledged 

0  be  bis  children,  they  by  the  provision  of  the  act  of 
y,  1787,  Code  579,  became  legitimate  and  his  lawful 
and  they  inherited,  and  the  descent  of  the  land  in 
n  was  cast  upon  them  and  not  upon  the  plaintiff, 
1,  the  half-brother  of  their  father. 

this  obviates  the  necessity  of  considering  the  effects 
)f  the  27th  of  February,  1869. 

1  of  opinion  to  aflBlrm  the  judgment  of   the    circuit 

rment  affirmed. 

other  judges  concurred. 
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Woodward  &  Bro. 

V. 

Gunn. 

{Supreme  Court  of  Appeals  of  Virginia,  April ,  1878,) 

[Virginia  Law  Journal,  1878,  p.  243.] 

Promissory    Notes — Place   for    Bank    Left  Blank— Effect — Case    at 
Bar.* 

C.  made  and  signed  two  notes  on  printed  forms,  which  were  left 
blank  as  to  the  bank  at  which  they  were  to  be  payable,  and  pro- 
cared  G.  to  sign  his  name  on  the  back  thereof,  and  these  notes  he 
delivered  to  persons  under  whom  the  plaintiffs  claimed,  as  collat- 
eral security,  under  an  agreement  with  such  persons  that  he 
should  deliver  to  them  endorsed  notes.  It  being  in  proof  that  C. 
and  G.  regarded  these  notes  as  negotiable,  and  that  there  was  a 
usage  in  R.,  where  C.  and  G.  lived,  to  leave  notes  blank  as  to  the 
bank  at  which  they  were  payable,  and  for  the  holder  to  fill  such 
blank,  it  was  held :  that  said  notes  were  to  be  treated  as  negotia- 
ble, and  G.,  not  having  been  duly  notified  of  their  dishonor,  was 
discharged. 

The  case  is  stated  in  the  opinion. 

W.   W,  Gordon  and  B.  H,  Xaah^  for  plaintiffs  in  error. 

Cannon  cfe  Courtney^  for  defendants  in  error. 

MoNcuRE,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  the  city  of  Richmond,  rendered  on  the  11th  day  of  Janu- 

oee   monographic  note  on  *' Bills,  Notes  and  Checks,**  Va.  Rep. 
"'^nao. 
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1,  in  an  action  on  the  case  in  assumpsit  then  pend- 
d  court,  in  which  the  plaintiffs  in  error,  Woodward 
^ere  plaintiffs,  and  the  defendant  in  error,  James. 
IS  defendant. 

;ion  was  brought  on  the  first  day  of  October,  1872. 
ration  contains  four  counts.     In  the  1st,  the  plain- 
that  on  the  19th  day  of  December,   1868,  Ro.   J. 
made  his  note  in  writing,  commonly  called  a  promis- 
,  by  which  he  promised  to  pay  to  James  Gunn  the 
i,500  in  ninety  days  after  date,  which  said  note  was 
>rsed  in  blank  by  said  Gunn,  and  while  the  same 
n  the  possession  and  was  the  property  of  said  Chris- 
the  same  was  by  him,  said  Christian,  thereupon 
id    to   Courtney,    Woodward   &  Co.  for  value  re- 
[id  by  them  transferred  to  the  plaintiffs  for  value 
that  on  the  7th  day  of  November,  1868,  the  said 
made  his  certain  other  note  in  writing,  called  & 
•y  note,  by  which  he  promised  to  pay  to  said  Gunn 
if  }g  1,000  sixty  days  after  date,  which  said  note  ws,s 
•rsed  in  blank  by  said  Gunn,  and  while  the  same 
n  the  possession  and  was  the  property  of  said  Chris- 
the  same  was  by  him,   said  Christian,   thereupon 
»d  to  Courtney,  Woodward  &  Co.  for  value  received, 
em  transferred  to  the  plaintiff  for  value  received  ; 
of  which  promises  the  defendant  became  liable  to 
iffs  in  the  sum  of  ^3,500,  the  aggregate  amount  of 
otes  aforesaid,  and  the  defendant,  in  consideration 
idebtedness,  afterwards,  to  wit,  on  the  1st  day   of 
1),  promised  to  pay  to  the  plaintiffs  the  said  sum  of 
lenever  he  should  be  thereunto  afterwards  requested, 
iffs  say  that  though  the  said  sum  has  been  long  since 
if  ten  since  demanded,  yet  the  defendant  has  wholly 
I  refused,  and  still  refuses,  to  pay  the  same,  to  the 
f  the  plaintiffs  J^5,000;  and  therefore  they  bringr 
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The  second  count  is  like  the  first,  except  that  it  contains 
an  additional  averment,  ''That  at  the  time  of  the  making  of 
the  aforesaid  two  notes,  Ro.  J.  Christian  was  totally  insol- 
vent, and  has  so  continued  to  be  ever  since ;  of  all  which 
the  defendant  had  notice. ' ' 

The  third  count  is  like  the  first,  except  that  it  contains  an 
additional  averment  in  regard  to  the  endorsement  on  each  of 
the  said  two  notes  in  these  words  :  * 'Which  said  endorse- 
ment was  intended  by  the  said  defendant  to  give  additional 
credit  to  the  said  note  when  the  same  should  be  afterwards 
transferred  by  the  said  Ro.  J.  Christian. ' ' 

The  fourth  count  is  like  the  first,  except  that  it  contains 
the  additional  averments  contained  in  both  the  second  and 
third  counts. 

The  defendant  demurred  to  the  whole  declaration  and  each 
count  thereof,  in  which  demurrers  the  plaintiffs  joined.  He 
also  plead  iion  a^sinnpHit^  to  which  plea  the  plaintiffs  replied 
generally. 

On  the  11th  day  of  January,  1873,  both  parties  waived 
their  right  to  a  jury,  and  consented  that  the  whole  matter 
of  law  and  fact  arising  in  the  case  should  be  determined, 
and  judgment  given  by  the  court.  Whereupon  the  court, 
having  heard  the  evidence  and  arguments  and  considered  the 
case,  overruled  the  demurrers  and  rendered  judgment  for 
the  defendant  upon  the  facts  proven  and  for  his  costs  ;  to 
which  judgment  of  the  court  on  the  law  and  the  facts,  the 
plaintiffs  excepted,  and  in  the  bill  of  exceptions  the  evidence 
in  the  cause  is  certified  substantially  as  follows  : 

'^Courtney,  Woodward  &  Co.  were  tobacco  commission 
merchants,  doing  business  in  Philadelphia  in  1868,  and  they 
made  arrangements  with  R.  J.  Christian  and  G.  R.  Crump, 
tobacco  manufacturers  in  Richmond,  Va.,  doing  business 
under  the  style  of  R.  J.  Christian,  by  which  they  were  to 
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make  advances  to  the  latter  firm  upon  promised  shipments 
of  tobacco,  and  at  the  same  time  it  was  agreed  that  they  were 
to  receive,  as  collateral  security,  notes  endorsed  by  the  defend- 
ant, Gunn.  Advances  were  made  from  time  to  time,  and 
various  shipments  of  tobacco  were  made — C,  W.  &  Co. 
holding  sundry  notes  of  R.  J.  Christian,  similar  to  those 
sued  on  and  endorsed  by  Gunn.  The  notes  sued  on  were 
given  to  consolidate  the  smaller  notes,  similar  in  all  respects, 
given  beforehand — those  smaller  notes  having  been  renewed 
at  sundry  times  before,  as  they  matured.  Gunn  thought  that 
he  was  endorsing  negotiable  paper,  as  did  R.  J.  Christian, 
and  the  notes  were  executed  and  endorsed  in  Richmond,  to 
be  sent  to  Courtney,  Woodward  &  Co.  as  collateral  security 
as  aforesaid. 

''On  the  3d  December  the  indebtedness  of  R.  J.  Christian 
to  Courtney,  Woodward  &Co.  was  16,746.74,  and  the  lat- 
ter firm  at  that  time  had  in  hand  tobacco  of  R.  J.  Christian, 
which  was  then  unsalable,  but  which  was  afterwards  sold  ac- 
cording to  account  of  sales  herewith  filed,  which  is  in  the 
words  and  figures  following,  to  wit:"  as  set  forth  in  the  bill 
of  exceptions;  the  nett  amount  of  sales  being  $7,934.35. 

'*Onthe  1st  of  January,  '69,  C,  W.  &  Co.  dissolved 
partnership,  and  the  firm  became  W.,  Bro.  &  Co.  W., 
Bro.  &  Co.,  on  the  1st  of  January,  '69,  transferred  to  their 
books  the  account  of  R.  J.  Christian,  and  also  took  a  trans- 
fer from  C,  W.  &  Co.  of  the  notes  sued  on,  and  also 
took  charge  of  the  tobacco,  all  which  transfers  of  the  account, 
the  notes  and  tobacco,  were  made  with  the  consent  of  R.  J. 
Christian — the  new  firm  of  W.,  B.  &  Co.  agreeing  to  con- 
tinue to  make  advances  to  the  said  Christian.  About  the 
middle  of  January,  1869,  W.,  Bro.  &  Co.  commenced  to 
make  those  advances,  and  continued  to  make  them  from 
that  time  to  the  13th  of  March,  1869.  They  advanced 
$7,200,  and   continued   to  make  them    until    the    balance 
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finally  due  from  R.  J.  C.  to  W.,  B.  &  Co.  amounted  to 
$38,000  at  the  close  of  the  year  1870.  About  the  middle 
of  January  W.,  Bro.  &  Co.  commenced  selling  the  tobacco 
before  mentioned,  which  had  been  on  hand  January  1st  and 
transferred  to  W'.,  Bro.  &Co.  indifferent  parcels,  and  con- 
tinued to  sell  until  the  13th  March,  when  the  last  was  dis- 
posed of — the  nett  proceeds  of  said  tobacco,  when  sold,  being 
nearly  $8,000  (per  account  of  sales  before  spoken  of).  It 
was  shown  in  evidence  that,  by  the  laws  of  Pennsylvania, 
such  notes  as  those  sued  on  are  negotiable,  without  filling 
up  the  blank  for  the  particular  bank.  Neither  C,  W.  &  Co. 
nor  W.,  Bro.  &  Co.  ever  had  any  communication  of  any  sort 
with  Gunn  at  any  time — Gunn  never  having  had  any  notice 
of  the  change  in  the  firm  of  C,  W.  &  Co.,  or  of  the  non- 
payment of  the  notes  by  R.  J.  Christian,  nor  were  those 
notes  ever  protested  for  non-payment,  and  no  demand  was 
ever  made  on  Christian  for  the  payment  of  the  notes.  It 
was  further  in  evidence  that  it  was  a  frequent  custom  in 
Richmond  for  notes  endorsed,  for  the  accommodation  of  the 
maker,  to  be  left  blank  as  to  the  bank  where  payable,  in 
order  that  the  blank  might  be  filled  by  the  holder.  The 
note^  sued  on  were  upon  printed  forms,  and  are  as  follows  : 

'^1.000.  Richmond,  Va.,  How  7th,  1808. 

Sixty  days  after  date  I  promise  to  pay  to  James  Gunn, 
or  order,   without  offset,  one  thousand  dollars,   negotiable 

and  payable  at ,  value  received. 

Ro.  J.  Christian. 

Endorsed,  James  Gunn. 

;^2,500.  Richmond,  Va.,  Dec.  19th,  1868. 

Ninety  days  after  date  I  promise  to  pay  to  James  Gnnn, 
or  order,  without  offset,  twenty-five  hundred  dollars,  nego- 
tiable and  payable  at  the bank,  for  value  received. 

Ro.  J.  Christian. 
Endorsed,  James  Gunn." 
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e  foregoing  are  all  the  proceedings  in  the  case  in  the 
below  which  are  material  to  be  stated, 
e  plaintiff  applied  to  a  judge  of  this  court  for  a  writ  of 
to  the  judgment   aforesaid,    which    was  accordingly 
ied. 

the  petition  to  this  court  for  a  writ  of  error,  only    two 
s  are  assigned  in  the  judgment  of  the  court  below,  viz. : 

.  ''It  was  held  by  the  court  below,  that  the  notes 
on  in  this  case),  being  upon  printed  blanks,  with  a 
for  the  name  of  the  bank,  the  holder  had  a  right  to 
t  that  name,  and  not  having  done  so,  it  should  be 
?d  as  negotiable  paper" — and  2d.  "Treating  these  notes 
imple  promissory  notes,  Gunn  was  liable,  both  as 
tntor  and  as  original  security.'' 

was  admitted,  and  properly  ao,  in  the  argument  of  the 
>el  for  the  plaintiff  in  error,  that  "if  the  notes  were 
jable,  then  the  judgment  of  the  circuitcourt  was  right, 
use  they  were  not  protested  for  non-payment.''  The 
ity  of  an  endorser  of  a  negotiable  note  is  entirely  eon- 
lal ;  depending  upon  due  proceedings  being  had  in  re- 
to  demand  of  payment  of  the  maker,  non-payment  by 
protest  for  non-payment,  and  notice  thereof  to  the  en- 
r.  It  is  not  pretended  that  anything  of  this  kind 
red  in  this  case. 

e  will  therefore  proceed  at  once  to  consider  the  first 
iiment  of  error,  and  under  it,  whether  the  notes  mv]:»t 
e  considered  and  treated  as  negotiable  notes  ;  at  least 
r  as  the  liability  of  the  endorser  is  concerned. 
[^  are  decidedly  of  that  opinion  ;  whether  they  be  gov- 
I  by  the  law  of  Virginia,  or  the  law  of  Pennsylvania, 
the  law  of  Virginia  it  is  declared,  that  "every  prom- 
r  note,''  cScc,  "for  money  payable  in  this  state,  at  a 
nilar  bank,  or  at  a  particular  office  thereof  for  discount 
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and  deposit,  or  at  the  place  of  business  of  a  saving  institu- 
tion or  savings  bank,  or  at  the  place  of  business  of  a  licensed 
broker,"  &c.,  ''shall  be  deemed  negotiable,"  &c.  Code,  ch. 
141,  section  7,  page  987. 

Nothing  can  well  be  more  certain  than  that  the  parties  to 
the  notes  in  question,  intended  them  to  be  negotiable.  They 
are  perfect  negotiable  notes,  under  the  law  of  Virginia,  as 
they  now  stand,  with  the  single  exception  that  the  blank 
left  therein  for  the  name  of  the  bank  or  place  at  which  they 
were  to  be  made  payable,  has  never  been  filled,  as  was  evi- 
dently contemplated  and  intended  by  the  parties.  They  are 
dated  at  ^'Richmond,  Va.  ;"  one  of  them  ''Nov.  7th,  1868," 
and  the  other  "Dec.  19th,  1868;"  payable,  one  of  them, 
^'sixty,""  and  the  other  "ninety  days  after  date."  They  are 
payable   "to  James  Gunn,   or  order,   without  offset,"  and 

are  "negotiable  and  payable,"  one  of  them  "at ,  value 

received,"  and  the  other  and  large  one  "at  the bank, 

value  received." 

Now,  all  these  expressions  are  common,  and  some  of  them 
peculiar,  to  negotiable  notes  in  Virginia.  The  name  of  the 
bank  or  place  of  payment  was,  no  doubt,  left  blank  because 
it  was  not  known  where  it  might  be  most  convenient  to  ne- 
gotiate them,  whether  in  Virginia  or  Pennsylvania,  or  at 
what  bank  or  other  place  it  might  best  suit  the  holder  to 
have  them  payable,  and  it  was  immaterial  to  the  endorser, 
if  not  to  the  maker  also,  where  they  might  be  payable.  That 
both  of  the  parties  to  the  notes,  maker  and  payer  and  en- 
dorser, intended  and  considered  them  to  be  negotiable  notes, 
i^  certified  as  a  fact  in  the  cause.  It  is  stated  in  the  cer- 
tificate of  facts,  that  "Gunn  thought  he  was  endorsing  ne- 
gotiable paper,  as  did  R.  J.  Christian."  That  the  parties 
who  made  the  advancements  also  considered  them  to  ))e 
negotiable  notes,  is  certified  as  a  fact  in  the  cause.  It  is 
stated  in  the  certificate  of  facts,  that  "(iunn  thought  he  was 
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rsing  negotiable  paper,  as  did  R.  J.  Christian."  That 
parties  who  made  the  advancements,  also  considered 
I  to  be  negotiable  notes,  is  shown  by  the  fact  which  is 
fied,  that  at  the  time  of  the  making  the  arrangements 
advances  by  C,  W.  &  Co.,  ''it  was  agreed  that  they 
I  to  receive  as  collateral  security,  notes  endorsed  by  the 
adant,  Gunn."  That  all  the  parties  concerned  consid- 
them  as  negotiable  notes,  is  further  shown  by  the 
ious  dealings  between  them  on  the  subject.  They  com- 
ced  dealing  with  each  other  in  the  year  1868,  and  yet 
lat  year,  before  the  date  of  these  notes,  there  had  been 
r  similar  notes  for  small  amounts  executed  by  the  same 
er  and  endorser,  from  time  to  time,  for  the  same  pur- 
.  These  were,  no  doubt,  negotiable  notes,  and  the  notes 
lestion,  which  were  executed  for  their  renewal,  and  by 
of  consolidation,  were,  no  doubt,  intended  to  be  of  the 
J  character,  as  seems  to  be  conclusively  shown  by  the 
I  and  expressions  of  the  notes  in  question, 
le  motive  which  the  endorser  had  for  becoming  liable 
as  endorser,  is  obvious.  In  that  way,  it  would  have 
5  determined  in  a  very  short  time,  that  is,  in.  60  or  90 
from  the  dates  of  the  notes,  whether  the  endorser  would 
able  at  all  ;  for  unless  they  were  protested  for  non-pay- 
t,  and  notice  of  dishonor  was  given  to  the  endorser  in 
time,  he  would  not  be  liable.  If  he  was  to  be  liable, 
IS  endorser,  but  as  surety  Or  guarantor,  it  might  not  be 
•fcained  for  a  long  time  whether  he  would  have  to  pay- 
thing,  and  what  amount,  or  account  of  such  liability, 
lat  had  been  the  intention  of  the  parties,  they  would 
adopted  a  different  form  of  contract  from  a  negotiable 
at  60  or  90  days.  They  would  merely  have  bound 
iselves  to  the  extent  of  $3,500  for  the  indemnity  of  the 
Lcs  by  whom  the  advancements  were  made, 
is  evident  that  those  parties  did  not  consider  Gunn  to 
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be  liable  otherwise  than  as  an  endorser  of  a  negotiable  note, 
on  which  he  ceased  to  be  liable  by  the  failure  of  the  holders 
to  have  it  protested  f oj*  non-payment,  and  notice  of  dishonor 
given  to  him  according  to  law.  Is  it  credible,  if  they  had 
considered  him  otherwise  liable,  they  would  never  have  made 
any  demand  of  him  or  given  him  the  least  intimation  that 
they  considered  him  liable,  on  account  of  the  notes,  from 
the  time  of  their  date  in  1868,  until  the  institution  of  this 
action  in  October,  1872  ?  Is  it  credible  that  they  would 
have  gone  on  to  make  advances  to  the  extent  of  $38,000, 
depending  in  the  least  degree  on  such  a  doubtful  security  as 
could  have  been  afforded  by  the  notes  in  question  for  $3,500  ? 

If  it  was  intended  that  these  notes  should  be  negotiable, 
and  that  the  holders  might  fill  the  blank  left  for  the  name  of 
the  bank  or  other  place  of  payment,  as  was  certainly  the 
case,  was  it  not  lawful  for  them  to  do  so?  and  will  not  the 
notes  be  considered  as  negotiable,  notwithstanding  the  blanks 
therein  were  never  in  fact  filled?  We  think  there  can  be 
no  doubt  about  these  questions,  and  that  they  must  be  an- 
swered in  the  affirmative. 

Certainly  it  is  competent  to  give  authority,  even  by  parol, 
to  fill  a  blank  in  a  note  after  it  has  been  made  and  endorsed, 
and  certainly  such  authority  was  given  in  this  case,  as  has 
been  fully  shown. 

It  is  admitted  by  the  counsel  for  the  plaintiff  in  error, 
that  a  blank  may  sometimes  be  filled  in  a  note  after  it  has 
been  made  and  endorsed.  But  it  is  argued  that  a  blank  can- 
not be  so  filled  when  the  note  is  in  the  form  of  a  valid 
cecurity  without  the  blank  being  filled.  That  it  is  in  such 
form,  may  afford  some  evidence  that  no  power  was  given  to 
fill  the  blank.  But  when  it  is  otherwise  clear,  as  it  is  in  this 
ease,  that  such  a  power  was  given,  it  is  a  valid  power, 
notwithstanding  the  note  is  in  such  form  as  aforesaid, 
withont  the  blank  being  filled. 
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tddition  to  the  general  doctrine  of  the  law  on  this  sut 
t  appears  from  the  certificate  of  facts  in  this  case,  tha 
IS  further  in  evidence  that  it  was  a  frequent  custoi 
hmond  for  notes,  endorsed  for  the  accommodation  o 
iker,  to  be  left  blank  as  to  the  bank  where  payable,  i 
that  the  blank  might  be  filled  by  the  holder."  Th 
1  were  left  in  these  notes,  as  well  they  might  be,  i 
niity  with  that  custom. 

have  regarded  these  notes,  thus  far,  as  Virginia  con 
;  but  they  may  be  regarded,  with  the  same  effect,  a 
jrlvania  contracts;  which  perhaps  they  are — thoug! 
^ere  probably  made  in  reference  to  either  state,  an< 
inks  in  them  might  have  been  filled  up  with  the  nam 
lace  in  Virginia  or  Pennsylvania,  as  might  have  beei 
lient  to  the  holder.  '  'These  notes  would  have  been  nego 
according  to  the  law  of  Pennsylvania,  whether  payabi 
ink  or   not,"   as  though  no  place  for  payment  wer 

in  the  notes.  *'It  was  shown  in  evidence,"  as  states 
certificate  of  facts,  ''that  by  the  laws  of  Pennsylvania 
otes  as  those  sued  on  are  negotiable  without  fiilling  ui 
ink  for  the  particular   bank.'' 

are,  therefore,  of  opinion  that  whether  this  cas 
erned  by  the  law  of  Virginia  or  the  law  of  Pennsyl 
by  one  or  the  other  of  which  it  must,  of  necessity,  b 
led,  the  notes  aforesaid,  were  negotiable  ;  and  it  i 
ed  by  the  counsel  of  the  plaintiff  in  error,  as  we  hav 
;hat  in  that  case  the  judgment  of  the  circuit  court  wa 
We  need  not,  therefore,  discuss  or  consider  the  sec 
signment  of  error  in  the  case  ;  that  is,  treating  thes 
IS  simple  promissory  notes,  Gunn  was  liable,  both  s 
itor  and  as   original  security."     We  do  not  by  an 

admit,  however,  that  he  would  be  liable  in  eithc 
ter,  even  on  that  hypothesis, 
re  are  other  questions  arising  on  this  record  which  ai 
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not  necessary  to  be  considered,  and  we  mention  them  now 
only  to  show  that  we  do  not  mean  to  intimate  any  opinion 
upon  them. 

We  believe  that  none  of  the  many  cases  cited  by  the  coun- 
sel in  their  argument  of  this  case  are  in  conflict  with  the 
foregoing  opinion,  while  some,  if  not  most  of  them,  confirm 
and  sustain  it. 

We  therefore  think  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


NOTK. 

The  opinion  of  the  court  in  this  case  deserves  more  than  a  pass- 
ing notice.  The  notes  in  controversy  are  upon  their  face  unmis- 
takablj  non-negotiable,  but  the  court  held  that  inasmuch  as  the 
parties  intended  to  execute  negotiable  paper  and  thought  the  notes 
were  negotiable,  that  they  should  be  so  treated  although  they  lacked 
the  sole  ingredient  which  is  necessary  under  our  statutes  to  make 
them  so,  viz. :  being  payable  at  a  particular  bank.  It  is  difficult 
to  see  upon  what  principle  a  paper  complete  and  unambiguous 
npon  its  face  shall  be  interpreted  and  its  character  determined,  not 
by  its  terms,  but  by  parol  proof  of  what  the  parties  intended  it  to 
be.  Nothing  is  better  settled  than  that  a  blank  cannot  be  filled  in 
any  paper  which  is  a  complete  legal  instrument,  if  such  filling 
changes  the  character  and  effect  of  the  paper.  The  court  here, 
while  admitting  this  principle,  say  that  it  is  subject  to  the  qualifi- 
cation, that  even  such  a  blank  may  be  filled  if  authorized  by  the 
parties,  and  that  such  authority  was  clearly  proved  in  this  case, 
:.  €,,  by  proving  that  the  parties  intended  to  execute  and  thought  they 
had  executed  negotiable  paper.  This,  is  a  strange  confusion  of 
ideas.  So  far  from  an  authority  to  fill  the  blanks  being  proven,  by 
proving  that  the  parties  thought  they  were  executing  negotiable 
paper,  exactly  the  contrary  is  shown.  If  they  thought  the  paper 
already  negotiable  which  they  had  executed,  no  possible  authority 
could  be  presumed  to  enable  that  to  be  done,  which  was  necessary 
to  maJce  it  negotiable.  The  parties  simply  made  a  mistake  as  to 
what  they  considered  the  legal  effect  of  the  notes.  But  even  if 
the  intention  of  the  maker  and  endorser  to  execute  paper  of  a  dif- 
ferent character  from  that  actually  made  could  operate  as  authority 
to  the  holder  to  make  the  change,  surely  such  intention  on  their 
part  conld  not  bind  the  holder  unless  he  were  informed  of  it.     The 
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amstance  apparently  relied  on  here  to  show  this  knowl- 
the  fact  that  the  holder  making  the  advances  contracted 
as  to  receive  as  collaterals  paper  endorsed  bj  Gunn.  But 
der,  by  this  term  endorsement,  is  held  to  understand  that 
i  were  to  be  negotiable,  then  when  non-negotiable  notes 
en  him  he  might  have  had  a  right  to  refuse  to  receive 
er  his  agreement ;  but  that  agreement  certainly  gave  him 
•ity  to  change  the  notes  which  had  been  furnished  him  in 
t  essential  feature  and  change  them  from  non-negotiable 
[able,  because  he  had  only  agreed  to  receive  the  latter 
it  in  fact,  lawyers,  text-writers,  the  supreme  court  of 
and  the  supreme  court  of  the  United  States  use  the  term 
r^'  as  applicable  to  one  who  writes  his  name  on  the  back 
whether  negotiable  or  non-negotiable,  and  it  is  at  least 
that  a  tobacco  merchant  should  be  held  by  this  word  to 
technical  endorser  on  negotiable  paper.  The  holder,  by 
sting  the  notes  at  maturity,  has  given  the  very  best  evi- 
a.t  he  did  not  consider  or  treat  them  as  negotiable.  K^ot 
rought  suit  on  them  for  several  years,  might  well  be  evi- 
Bvant  of  diligence  so  as  to  discharge  the  guarantor,  but  it 
It  to  see  how  this  failure  to  demand  payment  can  have 
ng  on  the  question  whether  he  considered  the  notes  neg^o- 
not.  Under  this  decision,  it  would  be  nearly  impossible 
le  holder  of  such  paper  in  Virginia  any  intelligent  advice 
character  or  the  proceedings  for  its  collection.  To  deter- 
er,  it  would  first  be  necessary  to  go  into  an  inquiry  as  to 
tion  of  the  maker,  the  endorser  and  the  holder  at  the  time 
were  executed,  if  this  case  is  law. 
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COKER,  &c. 
V. 

Wynne,  Ex'or,  &c. 

{Special  Court  of  Appeals  of  Virginia^  June,  1878J) 
[Virginia  Law  Journal,  1878,  p.  374.] 

ConfMsion  of  Judgements — Power  of  Attorney    Not    under  Seal- 
Validity  of. 

A  judgment  confessed  by  an  attorney  in  fact,  who  is  not  an 
attorney  at  law,  under  a  power  of  attorney,  not  under  seal,  is  valid. 

Same— Same — Same. 

Although  the  power  of  attorney,  gave  authority  to  confess  judg- 
ments in  favor  of  three  parties,  and  it  was,  in  fact,  only  used  to 
confess  judgments  in  favor  of  two  of  the  three  named ;  the  two 
judgments  confessed  are  valid. 

Powers  of  Attorney— When  Deed  Necessary. 

It  is  not  necessary  that  the  appointments  of  an  attorney  should 
be  by  deed,  except  to  authorize  the  making  of  a  deed. 

Confession  of  Judgment  In  Vacation — Powers  of  Court  over. 

A  court  of  general  jurisdiction  has  the  power  at  the  next  term, 
after  a  confession  of  judgment  in  the  clerk's  oflSce  during  the 
vacation,  to  set  aside,  amend  or  correct,  such  judgment  by  confes- 
sion, for  any  defect  or  error  therein ;  but  after  that  term,  it  be- 
comes a  final  judgment  of  the  court,  which  cannot  be  questioned 
collaterally,  but  only  by  writ  of  error  or  other  proceeding  applica- 
ble to  other  judgments  of  the  court. 

The  case  is  fully  stated  by  Judge  Wingfield  in  his  opin- 
ion. 

JoneH  ik  Bonldln^  for  the  appellants. 

Mann   cfe  St  ring  fellow   and    Donnan^  for  the    appellee. 
1  Va  Dec— 20 
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GFiELD,  p.,  delivered  the  opinion  of  the  court. 

I  was  a  suit  brought  by  the  appellee,  W.  G.  Wynn< 
or  of  Nancy  Roberts,  suing  as  well  for  himself  as  fc 
er  creditors  of  Daniel  Malone,  deceased,  against  tl 
istrators  and  the  widow  and  heirs  of  the  intestate,  an 
pellants,  two  of  the  creditors,  for  the  purpose  of  ha^ 
lettlement  of  the  accounts  of  the  administration  and  < 
illing  the  debts  of  the  intestate,  and  a  distributic 
portionment  of  his  estate  among  his  creditors,  accorc 
their  priorities.  The  bill,  uitei*  alla^  charges  thj 
estate,  Daniel  Malone,  a  short  time  before  his  deati 
paper  purporting  to  be  a  power  of  attorney  in  favc 

appellants,  Coker  and  Crawford,  to  confess  judj 
in  the  clerk's  office  ;  that  the  paper  was  not  und< 
beref  ore  not  executed  according  to  law,  and  that  tl 
[3nts  confessed  under  it  were  void,  and  gave  no  priori! 
claims  of  the  appellants  over  the  debt  due  to  the  con 
ats. 

lie  progress  of  the  cause,  a  commissioner  of  the  cou 
rected  to  take- an  account  of  the  estate  of  the  intestat 
id  personal,  and  of  the  fee  simple  and  annual  vali 
f,  and  of  the  debts  against  the  intestate.  Upon  tl 
r  in  of  the  report  of  the  commissioner,  the  coui 
:1  a  sale  of  the  real  estate  of  the  intestate,  except  tl 
■  it  that  had  been  assigned  in  dower  to  his  widov 
he  report  of  the  commissioner,  the  debt«»  due  tl 
int,    Crawford,    and    the   appellant,    Coker,    are   n 

as  first  in  order,  as  judgment  debts  against  tl 
te  in  his  lifetime,  and  are  the  only  judgment  deb 
3d  against  the  estate.  To  this  report  the  admini 
of  Malone,  and  the  complainant,  W.  Gr.  Wynn< 
[)r  of  Nancy  Roberts,  deceased,  excepted  on  the  follow 
ms:   ''Because  the  commissioner  reported  the  deb 

Daniel  Malone's  estate  to  said  Coker  and  Crawfoi 
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as  judgments  obtained  against  said  Malone  in  his  lifetime, 
and  binding  the  land  of  said  Malone  ;  whereas  they  insist 
that  said  judgments  having  been  confessed  by  R.  G.  Ma- 
lone, attorney  in  fact,  as  alleged,  are  void,  because  said 
R.  G.  Malone  was  not  authorized  by  a  power  of  attorney, 
under  seal,  to  confess  the  same,  and  not  being  an  attorney 
at  law,  could  not  make  said  confession  in  the  clerk's  oflSce, 
without  a  power  of  attorney  under  seal.  And  they  further 
insist  that  even  if  the  power  under  which  the  said  Malone 
assumed  to  act  is  held  valid,  though  not  under  seal,  that  the 
«aid  pretended  confessions  are  void,  because  the  said  attor- 
ney in  fact  did  not  pursue  the  authority  granted  him  to 
confess  judgments  in  behalf  of  the  three  parties  for  the 
three  debts  named  in  said  power,  but  executed  the  same  in 
behalf  of  two  parties  only."  The  paper,  under  authority  of 
which  the  judgments  were  confessed,  is  in  the  following 
terms:  '^Know  all  men  by  these  presents,  that  I,  Daniel 
Malone,  of  the  county  of  Dinwiddle  and  state  of  Virginia,  do 
hereby  appoint  and  empower  Robert  G.  Malone  my  lawful 
attorney,  to  appear  at  the  clerk's  oflSce,  in  the  county  of 
Dinwiddie,  and  acknowledge  and  confess  judgments  on  the  fol- 
lowing claims,  to-wit:  one  to  John  J.  Crawford  for  ($2, 500) 
two  thousand  five  hundred  dollars,  due  1st  January,  1861, 
with  three  credits,  one  for  five  dollars  1st  January.  1862, 
one  for  five  dollars  1st  of  January,  1863,  and  one  for  fifty 
dollars  27th  January,  1866.  One  to  C.  W.  Coker  for  four 
hundred  and  fifty-one  dollars  and  eighty-eight  cents,  due  on 
:i2d  March,  1861,  with  a  credit  of  ten  dollars  9th  of  May, 
1867  ;  and  one  to  Wiley  King's  estate  for  five  hundred  dol- 
lars, with  interest  thereon  from  the  day  it  was  due,  and  to 
sign  my  name  or  do  any  other  act  necessary  in  the  above 
cases,  and  his  acts  shall  be  as  lawful  and  binding  on  me  as  if 
I  were  personally  present.  Given  under  my  hand  this  9th 
April,  1868. 

' 'Daniel  Malone.  ' '    * 
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id   was   acknowledged  by   Daniel   Malone  before  a  jus 

e  of  the  peace  of  Dinwiddle  county  on  the  day  of  its  date 

d  the  acknowledgment  duly  certified  by  the  justice.     Oi 

B  same  9th  of  April,  1868,  a  writ  was  sued  out  of  th< 

jrk's   office   of   Dinwiddle   county  court,  against  Danie 

alone  and  C.  W.  Coker,  at  the  suit  of  John  J.   Crawford 

an  action  of  debt  of  |2,500,  with  legal  interest  thereor 

5m  the  1st  day  of  January,  1861,  till  paid,  returnable  t< 

les  on  the  first  Monday  in  May  following,  on  which  ther< 

ts  an  endorsement  of  the  service  of  the  writ,  dated  the  9tl 

April,    1868,    with   a   confession  of  judgment  for  the 

lount  of  the  debt,  and  interest  claimed  in  the  writ,  sub 

;t  to  the  three  credits  mentioned  in  the  power  of  attorney 

d  signed, 

'*R.  G.  Malone, 

''Attorney  in  fact  for  Daniel  Malone. 

''C.  W.  Coker." 

And  also  a  similar  writ  was  sued  out,  at  the  same  time 
ainst  the  said  Daniel  Malone,  at  the  suit  of  C.  W.  Coker 
r  the  amount  mentioned  in  the  power  of  attorney  as  da- 

him,  with  a  like  endorsement  of  acknowledgment  an< 
afession  of  judgment  for  the  amount  of  the  latter  debt 
bject  to  the  credit  of  ten  dollars,  signed  by  the  said  B 

Malone,  as  attorney  in  fact  for  Daniel  Malone.  And  o 
3  9th  of  May,  1868,  the  said  R.  G.  Malone  appeared  ii 
3  clerk's  office,  and  there,  in  the  presence  of  each  of  th 
dntiffs,  and  with  their  assent,  respectively,  and  as  attorne 
fact  for  the  said  Daniel  Malone,  ''under  the  authority  of  th 
d  power  of  attorney,  under  the  hand  of  the  defendant,  Dai 
Malone,"  confessed  judgments  in  each  of  said  actions,  upo 
lich,  judgments  were  formerly  entered  up  for  the  debts  du 

them,  respectively,  as  specified  in  the  power  of  attorne 
d  writs,  subject  to  the  credits  above  specified. 
It   was  agreed  between  the   parties,    1st.    That   R.     G 
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Malone,  the  attorney  in  fact  for  Daniel  Malone,  was  not  and 
ncTer  had  been,  an  attorney  at  law,  licensed  to  practise  in 
the  courts  of  this  or  any  other  state. 

2d.  That  he  was  the  son  of  Daniel  Malone,  the  intestate, 
And  3d.  That  the  said  R.  G.  Malone,  acting  under  the  alleged 
power  of  attorney,  did  not  confess  or  claim  to  confess  judg- 
ments under  said  power  in  behalf  of  any  other  person  except 
John  J.  Crawford  and  C.  W.  Coker.     This  and  the  power 
of  attorney  and  copies  of  the  writs  and  judgments  above 
mentioned,  was  all  the  evidence  in  the  cause  in  relation  to 
the  judgments.     And  the  cause  coming  on  to  be  heard  upon 
this  evidence,  the  court  expressed  its  opinion,    ''That  the 
power  of  attorney  from  Daniel  Malone  to  R.  G.  Malone, 
his  attorney  in  fact,  who,    it   was   admitted,    was  not   an 
attorney  at  law,  was  inoperative  and  insufficient  to  authorize 
the  judgments  confessed  in  the  clerk's  office  by  said  R.  G. 
Alalone  in  favor  of  said  John  J.  Crawford  andC.  W.  Coker. 
First,  because  it  appeared  that  the  said  power  of  attorney 
was  not  under  the  seal  of  the  said  Daniel  Malone,  and  2d. 
Because  it  appeared  that  the  said  power  of  attorney   was 
executed  and  given  by  said  Daniel  Malone  to  said  R.  G. 
Malone  to  confess  judgments  in  favor  of  John  J.  Crawford, 
C.  W.  Coker,  and  Wiley  King's  estate,  and  that  it    was 
executed  in  favor  of  Crawford  and  Coker  only,  and  never 
<?xecuted  as  to  King's  estate,  the  reason  of  the  omission  being 
in  no  manner  explained  ;"  declared  the  judgments  void  ;  sus- 
tained the  exception  to  the  report  of  the  commissioner,   and 
decreed  that  in  distributing  the  proceeds  of  the  real  estate 
of  the  intestate  among  his  creditors,  that  the  appellants  were 
not  entitled  to  any  judgment  lien  against  the  lands  of  the 
intestate,   and  should  not  have  any  preference  or  priority 
ever  the  other  simple  contract  creditors  of  the  decedent  in 
the  distribution  of  the  proceeds   of  its   sale.     From   this 
decree  the  appellants  obtained  the  appeal  which  now  brings 
op  the  case  for  review  here. 
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is  settled  by  the  case  of  ''The  Insurance  Company 
D  Valley  of  Virginia  v.  Bailey's  administrator,"  16 
in  363,  that  a  judgment  may  be  confessed  in  the 
by  an  att(»rney  in  fact,  and  that  the  attorney  need  not 

attorney  at  law.  So  that  the  questions  now  to  be 
\A  in  this  case  are,  whether  or  not  it  is  necessary  foi 
ithority  under  which  the  attorney  acts,  to  be  under 
tnd  if  not,  whether  or  not  the  attorney  in  this  case 
irsued  the  power  under  which  he  acted. 
England,  sealing  of  instruments  of  writing  was  not  in 
jfore  the  Xorman  conquest,  but  the  method  of  identi- 
all  written  contracts  was  by  the  subscribing  of  the 
1  of  such  as  could  write,  and  whether  they  could  write 
;,  to  affix  the  sign  of  the  cross.  After  the  conquest, 
ormans  (who,  although  brave  were  an  illiterate  people), 
he  practice  of  sealing  instruments  of  writing  to  identify 
and  at  the  conquest,  they  brought  over  and  introducec 
'Ustom  in  England  ;  and  after  that,  deeds  and  othei 
;n  instruments  were  authenticated  by  the  seal  of  the 
without  signature,  and  this  continued  to  be  so  until  tli€ 
e  of  29th  Charles  2d  (which  revived  the  Saxon  custom). 
?quired  all  grants  of  land  as  well  as  some  other  kind  oj 
,  to  be  signed  by  the  grantor, 
er  the  conquest,  every  nobleman  and  knight,  and  man> 

freemen,  had  their  distinctive  seals,  and  every  deec 
iithenticated  and  verified  by  the  impression  of  it  or 
ttached  to  the  instrument ;  and  when  he  had  no  distinc 
?al,  it  was  verified  by  the  impression  of  the  tooth  of  th^ 
on  the  wax  ;  and  if  a  question  arose  as  to  the  facUitt 
t  deed,  it  was  determined  by  the  application  of  the  sea 
\  tooth  to  the  impression  on  the  wax,  and  its  genuine 
i^as  determined  by  the  fact  whether  or  not  the  impres 
orresponded  to  the  seal  or  the  tooth.  The  object  o 
al,  therefore,  was  to  identify  the  writing  at  a  time  when 
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in  consequence  of  the  general  want  of  learning,  and  the  ina- 
bility of  the  masses  to  write,  it  could  not  be  done  by  the  sig- 
natures of  the  party,  and  this  custom,  for  technical  reasons, 
in  relation  to  many  instruments,  has  continued,  although  the 
reason  for  it  has  ceased  long  ago — for  instance,  a  conveyance 
of  land  or  other  deed  can  only  be  by  an  instrument  under 
hand  and  seal.     Yet  the  actual  sealing  is  done  away  with 
and  become  obsolete,  and  a  scroll  is  substituted  in  the  place 
of  a  seal,  although  it  is  of  no  sort  of  use  or  effect  in  identi- 
fying the  instrument,  as  was  anciently  the  purpose  of  an- 
nexing the  seal  of  the  party  ;  and  for  the  same  technical 
reason  it  is  yet  held,  that  an  authority  to  an  agent  or  attorney 
to  execute  a  deed  can  only  be  granted  by  an  instrument  un- 
der seal.     On  a  plea  of  non  est  factvtrij  the  scroll  is  of  no  sort 
of  use  in  verifying  the  instrument,  but  in  the  absence  of  a 
subscribing  witness,  it  is  always  authenticated  and  identified 
by  proof  of  the  handwriting.     But  it  is  argued  that  it  is 
necessary,  in  order  to  make  this  act  of  the  confession  of 
judgment  in  the  clerk's  oflice  by  an  attorney  in  fact  who  is 
not  an  attorney  at  law  valid,  that  his  authority  to  do  so 
must  be  under  a  power  under  the  hand  and  seal  of  the  prin- 
cipal, and  the  reason  given  for  it  is,  "that  such  is  the  law." 
Now  it  is  true,  that  if  the  law  is  plainly  so  written,  the 
courts  must  follow  it,  although  no  other  reason  can  be  as- 
signed for  it.     This  brings  up  the  question,  is  it  true  that 
such  is  the  law?     The  appellee's  counsel  cites  1st  Robinson's 
Old  Prac.   268,  to  show  that  a  defendant,  without   having 
an  attorney  at  law,  or  being  present  in  court,  may  confess 
a  judgment,  and  the  author  says  that  ''this  is  effected  b}^  a 
power  of  attorney  under  the  hand  and  seal  of  the  defendant, 
whereby  he  constitutes  some  particular  person  his  attorney 
to  make  the  confession."     This  power  of  attorney  states  the 
style  of  the  suit,  the  name  of  the  court  in  which  it  is  de- 
pending, and  the  amount  for  which  the  judgment  is  to  be 
confessed,    "and  upon  its  being  produced  and  proved,  the 
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confession  is  entered  accordingly."  No  doubt  it  is  commoi 
in  making  a  power  of  attorney,  for  it  to  be  under  the  hai 
and  seal  of  the  party  making  it,  but  this  is  not  necessai 
except  in  cases  where,  for  technical  reasons,  it  is  necessai 
for  the  attorney  to  nowtke  a  deed  in  the  name  of  his  princ 
pal,  in  which  case  the  power  must  be  by  an  authority  coa 
mensurate  with  and  of  equal  dignity  with  the  instrument 
be  made  by  the  attorney  or  agent.  But  upon  the  maxin 
^^qui  faclt  per  aliwn^  facit  per  s^,"  a  man  may  do  any  a 
by  another  that  he  can  do  by  himself,  unless  it  be  somethii 
which  he  is  obliged  to  do  in  person,  and  he  may  make  t 
agent  or  attorney  by  writing  under  his  hand,  and  in  mar 
cases  by  mere  verbal  appointment,  to  do  any  act  for  him  th 
he  could  do  himself  without  a  sealed  instrument.  A  pow< 
of  attorney  is  nothing  more  than  the  transfer  of  authorit 
of  one  man  to  another  to  do  the  particular  thing  mentioned 
it  in  the  manner  prescribed  in  the  writing,  for  and  on  beha 
of  the  principal,  as  his  agent  or  attorney,  and  as  theconcu 
rence  or  assent  of  his  mind  to  the  thing  to  be  done  appea 
by  the  writing  appointing  the  attorney  or  agent  to  act  f< 
him,  there  can  be  necessity  for  his  personal  presence  at  tl 
execution  of  the  act  to  be  done,  which  may  be  as  well  pe 
formed  by  another  person  delegated  for  the  purpose. 

But  it  is  not  necessary  that  the  appointment  of  an  atto 
ney  should  be  by  deed,  except  to  authorize  the  making  of 
deed  ( ' ^Commonwealth  v.  Griffith,"  2  Pick.  11;  "Cooper 
Rankin,''  5  Bin.  613;   ''Gordon  v.  Buckley,"  14  Serg't 
R.  321;   ''Plummer  v.  Russell,"  4  Bibb.   174;    ''Spear 
Ladd,"   11  Mass.  94;  Northampton  Bank  v.  Pessoon,   L 
2S8;   "Minor  v.  Mechanics'  Bank  of  Washington,"  1  Pete 
46;  "Fletcher  v.  United  States  Bank,"  8  Wheat.  357),  ai 
although  Mr.  Robinson  says  a  power  of  authority  to  co 
fess  a  judgment  is  under  hand  and  seal  (which  was,  no  doul 
the  most  usual).     Yet  it  is  not,  nor  does  he  say  that  it 
necessarily  indispensable,  that  it  should  be  under  seal — i 
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deed,  he.  shows  that  a  practice  of  entering  up  a  confession 
of  judgment  in  court  on  a  note  in  writing  attested  by  a  wit- 
ness, had  long  prevailed  ;  and  that  in  early  times  there  was 
a  statute  in  Virginia  authorizing  the  confession  of  judgment 
by  writing  under  the  hand  of  the  party,  the  debtor  (1  Hen. 
Stat,  at  Large,  304,  447);  and  in  England  the  common,  and, 
I  believe,  universal,  custom  is,  for  judgments  to  be  confessed 
by  an  attorney  under  what  is  called  a  warrant  of  appoint- 
ment, which  is  a  writing  under  the  hand  of  the  party  ap- 
pointing him,  and  the  probable  reason  why  this  mode  was 
adopted  there  instead  of  by  a  power  under  seal,  was  that  it 
was  equally  as  effectual,  and  was  subject  to  a  less  stamp 
duty  than  if  it  were  a  deed  under  seal. 

I  can  see  no  reason  why  the  authority  should  be  under 
seal.  The  authority  of  the  agent  or  attorney  is  ascertained 
and  determined  by  the  terms  of  the  writing  and  not  by  the 
seal,  and  in  this  case  I  cannot  perceive  why  every  purpose 
of  the  parties  was  not  as  well  subserved,  and  all  their  rights 
as  fully  guarded  and  protected  as  if  the  power  of  attorney 
had  been  under  seal.  The  names  of  the  parties  in  whose  favor 
it  was  to  be  had,  the  atnount  of  the  judgment  to  be  confessed, 
and  the  court  in  which  it  was  to  be  made,  are  as  fully  and 
clearly  defined  as  if  it  had  been  under  seal ;  and  the  principle 
is  as  fully  protected  against  any  departure  from,  or  violation 
of,  the  terms  of  the  grant  as  if  it  had  been  a  deed,  and  as  the 
court  at  the  next  term  had  the  power  to  correct  any  error 
made  in  entering  the  judgment,  every  necessary  guard  was 
thrown  around  the  respective  parties,  as  if  it  had  been  under 
seal.  I  can  see  no  reason  to  question  the  propriety  or 
validity  of  the  judgments. 

But  is  it  argued  that  although  judgments  may  be  confessed 
in  England  by  an  attorney  under  a  warrant,  not  under  a  seal, 
that  this  can  only  be  done  by  an  attorney  at  law  admitted  to 
practice  in  the  courts,  and  it  is  contended,   that  while  this 
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Qent  might,  therefore,  have  been  good  if  the  agent  ha 
)een  an  attorney  at  law,  yet,  being  confessed  by  an  attoi 
rho  was  a  layman,  it  is  bad. 

is  a  sufficient  answer  to  this  to  say  that  by  statute  i 
bnd  every  person  is  prohibited  from  appearing  there  i 
ase  in  court  whatsoever,  except  those  qualified  a&  pre 
»d  by  the  statute,  and  that  when  he  does  appear  as  attoi 
>  confess  a  judgment,  he  does  it  under,  and  by  virtu 
3  authority  conferred  on  him  by  the  warrant  of  appoint 

and  without  that  he  would  have  no  power  to  do  so. 
t  here  there  is  no  such  restriction,  and  a  party  ma; 

any  confession  of  judgment  by  an  agent,   or  attorne; 
!t,  that  he  could  make  in  person, 
rn,  moreover,  of  opinion,  that  as  the  judgment  was  in 

having  a  general  jurisdiction  over  the  subject  matte 
'  suit,  with  power  to  set  aside,  amend  or  correct  it,  a 
?xt  term,  for  any  defect  or  error  in  it,  that  after  that  tim 
ame  a  final  judgment  of  the  court,  to  be  questioned  onl 
►peal  or  other  proceedings  applicable  to  other  judgment 
e  court,  and  cannot  be  questioned  in  this  collater« 
eding ;  and  if  there  was  a  defective  execution  by  th 
ley,  of  the  power  vested  in  him  by  the  power  of  attor 
90  as  in  any  way  to  affect  the  judgment,  that  coui 
he  proper  court  in  which  to  make  the  objection,  an 
had  a  general  jurisdiction  to  enter  a  judgment  by  th 
ssion  of  the  defendant,  and  as  it  has  entered  one  upo 
it  has  decided  was  a  proper  confession,  no  other  cout 
iquire  into  the  correctness  of  its  action  in  anj^  collat 
)roceeding. 

t  if  we  could  inquire  into  it,  I  do  not  think  there  eoul 
y  objection  to  the  judgments  of  the  appellants,  becauf 
ttorney  did  not,  at  the  same  time,  confess  one  in  favc 
ing's  estate.  The  powers  granted  to  confess  the  sever; 
nents  were  in  their  nature  distributive,  and  necessaril 
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W  to  be  severally  and  distinctly  performed,  as  each  judg- 
ment had  to  be  entered  separately  in  favor  of  a  different 
plaintiff,  for  a  different  and  definite  sum  specified  for  each, 
and  was,  as  to  the  several  parties  in  whose  favor  he  was,  to 
confess  a  judgment,  the  same  thing  as  if  he  had  had  a  sepa- 
rate power  of  attorney  as  to  that  debt,  and  the  several  con- 
fessions in  favor  of  Crawford  and  Coker  are  in  no  wise 
affected  by  his  neglect  to  confess  one  in  favor  of  King's 
estate. 

lam  of  opinion  to  reverse  the  decree  of  the  circuit  court, 
and  remand  the  case  with  directions  to  apply  the  proceeds  of 
the  sale  of  the  real  estate  of  the  intestate,  first  to  the  payment 
of  the  judgments  of  the  appellants. 

Babton  and  McLaughlin,  J.'s,  concurred. 

Decree  reversed. 
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Clay BROOK 

V. 

Scott,  &c. 

{Special  Court  of  Appeals  of  Virginia^  /»6'»  ^87^') 
[Virginia  Law  Journal,  1878,  p.  438.] 

Bonds— Co-sureties — Liability  for  Contribution— Case  at  Bar.* 

C,  as  the  security  of  H.  &  A.,  executed  to  S.  a  bond  fc 
$1,394.74,  payable  on  demand,  and  S.  assigned  the  bond  to  J.,  wit 
the  following  agreement  in  writing:  '^February  11th,  1861 — I  ha\ 
this  day  passed  to  J.  M.  Smith  the  bond  of  Carey  J.  Hall  an 
others,  amounting  to  $1,394.74,  and  due  January  1st,  1861,  fc 
which  I  bind  myself  and  my  heirs  to  said  Smith  as  one  of  tli 
securities.  Witness  my  hand  and  seal  this  the  date  as  abo\ 
written. — H.  B.  Scott."  The  principals  in  the  t>ond  becomin 
insolvent,  and  C.  having  to  pay  the  debt,  he  filed  his  bill  ag^ains 
S.  for  contribution  with  him  as  a  co-security,  under  the  alleg'C 
terms  of  the  above  agreement  made  at  the  time  of  assignmem 
hcld\  S.  is  not  liable  for  contribution  as  a  co-surety. 

Same — Same— Same. 

The  right  to  contribution  is  not  affected  by  the  co-sureti< 
being  bound  jointly  or  severally,  or  by  the  same  or  difiPerei 
instruments,  or  at  the  same  or  different  times,  or  for  the  same  ' 
different  amounts ;  except  that  when  the  amounts  are  different, 
co-surety  cannot  be  required  to  contribute  beyond  the  sum  f 
which  he  was  bound — nor  does  it  matter  whether  the  co-sureti 
were  aware  of  there  being  such. 

Same— Same— When  Liable  to  Contribute. 

It  is  essential  that  the3'^  should  be  co-sureties  for  the  same  pri 
cipal  and  for  the  same  engagement. 

*See  foot-note  to  Robertson  v,  Trigg,  32  Gratt.  76  (Va.  Re 
Anno.). 
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From  the  late  district  court  of  appeals  of  Fredericksburg. 

R.  T,  Daniel^  for  the  appellant. 

C.  G.  Griawold^  for  the  appellees. 

The  case  is  sufficiently  stated  in  the  headnotes  and  opin- 
ion. 

Barton,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  filed  his  bill  in  the  circuit  court  for  the 
Sichmond  county,  alleging  that,  on  the  the  11th  day  of 
February,  1861,  he  had  executed  a  bond,  as  the  security  of 
Carey  J.  Hall  and  A.  J.  Sydnor,  the  principals,  to  H.  B. 
Soott  f or  the  sum  of  $1,394.74,  payable  on  demand,  with 
interest  from  the  1st  day  of  January,  1861.  That  on  the 
same  day  the  said  H.  B.  Scott  assigned  the  said  bond  to  J. 
M.  Smith  with  the  following  engagement  in  writing : 
'•February  11th,  1861,  Ihave  this  day  passed  to  J.  M.  Smith 
the  bond  of  Carey  J.  Hall  and  others,  amounting  to  $1, 394. 74, 
and  due  January  1st,  1861,  for  which  I  bind  myself,  my 
heirs  to  said  Smith  as  one  of  the  securities.  Witness  my 
hand  and  seal  this  the  date  as  above  written. 

[Signed]  ''H.  B,  Scott.'' 

It  was  alleged  that  this  instrument  was  under  seal,  and 
also  that  it  had  been  written  on  the  same  paper  below  the 
bond,  and  had  been  torn  off,  but  the  instrument  itself  showed 
that  it  was  not  under  seal,  and  had  been  written  on  a  sepa- 
rate paper.  The  bill  further  alleged  that  Sydnor,  one  of 
the  principals,  was  wholly  insolvent;  that  Hall,  the  other 
principal,  had  been  adjudged  a  bankrupt,  and  F.  W.  Clay- 
brook  appointed  his  assignee  ;  that  J.  M.  Smith  had  died, 
and  the  bond,  with  the  engagement  of  Scott,  had  passed  into 
the  hands  of  D.  R.  Hagner,  who  had  intermarried  with  one 
of  the  distributees  ;  that  to  avoid  a  suit,  the  complainant 
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paid  the  debt,  amounting,  on  the  1st  July,  18.68,  to  1 
I  of  $2,022.37. 

[e  claimed  that  he  became  entitled,  upon  the  payment 
bond,  to  every  right  in  and  over  the  instrument  wh 
holder  had,  and  to  the  use  of  all  remedies  for  contril 
against  every  one  bound  to  the  payment  of  that  bond 
th,  and  that  Scott  had  become  bound,  as  one  of  theses 
js  of  Sydnor  and  Hall,  for  its  payment  to  Smith,  a 
therefore  liable  to  the  complainant  for  one-half  of  1 
unt  paid  by  him.  He  prayed  that  Scott,  Sydnor  (t 
inistrator  of  Smith),  and  F.  W.  Claybrook,  assignee 
iruptcy  of  Hall,  might  be  made  defendants  and  requii 
fiswer  the  bill,  and  the  said  Scott  to  pay  to  the  compla 
one-half  of  the  amount  paid  by  him. 
he  bill  was  taken  for  confessed  as  to  all  of  the  defei 
,  except  Scott,  who  filed  his  answer,  admitting  the  fore 
jments  of  facts  as  above  recited,  except  that  he  did  i 
it  the  alleged  insolvency  of  Sydnor  and  required  pre 
eof,  and  averring,  ''that  he,  being  largely  indebted 
$aid  James  M.  Smith  by  bond  at  the  time  of  the  exe< 
of  the  said  bond  of  Hall*,  Sydnor  and  Claybrook,  p 
d  to  said  Smith  to  take  said  bond  in  payment  of  the  be 
;h  he  then  held  of  this  respondent.  That  said  Snii 
reasons  unnecessary  to*  be  repeated  here,  declined  to  mj 
proposed  exchange  of  bonds  at  first,  but  that  being  f  i 
urged  to  do  so,  he  consented  to  receive  the  said  be 
[all,  Sydnor  and  Claybrook,  provided  this  respond 
Id  bind  himself  in  writing  to  be  responsible  for 
unt  of  the  bond  if  the  said  Smith  should  be  unable 
time  to  make  the  same  out  of  the  said  Hall,  Sydnor  t 
brook.  That  this  respondent  agreed  to  give  to  the  s 
:h  such  written  obligation,  and  therefore  the  said  b< 
transferred  by  this  respondent  to  the  said  Smith,  a 
fitantij  a  paper  written  by  the  said  Smith  was   sig] 
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and  delivered  by  this  respondent  to  said  Smith,  as  follows 
[copying  the  instrument  given  above] :  And  this  respondent 
avers  that  when  he  signed  and  delivered  said  paper  to  said 
Smith,  neither  he  nor  said  Smith  intended  that  he  should  be 
equally  bound  with  said  complainant  for  the  payment  of  the 
original  bond,  but  simply  that  if  the  said  Hall,  Sydnor  and 
Claybrook  failed  to  pay  the  said  $1,394.74  specified  in  said 
bond,  that  then  this  respondent  should  pay  it." 

To  this  answer  there  was  no  replication,  and  the  cause 
coming  on  to  be  heard  upon  bill  and  answer,  a  decree  was  en- 
tered against  the  defendant,  Scott,  for  the  sum  of  $1,011. 18f 
with  interest  from  the  1st  July,  1868,  that  being  one- 
half  of  the  amount  paid  by  the  complainant. 

From  this  decree  the  defendant  obtained  an  appeal  to  the 
district  court  at  Fredericksburg,  atid  from  the  decree  of  the 
district  court  reversing  the  decree  of  the  circuit  court, 
the  p!aintiff  has  obtained  an  appeal,  which  is  now  to  be  con- 
sidered. 

The  claim  of  one  security  for  contribution  from  his 
co-securities,  upon  which  the  demand  of  the  appellant  is 
hased,  is  the  creature  of  the  courts  of  equity.  ''It  is  bot- 
tomed and  fixed  on  general  principles  of  justice,  and  does 
not  spring  from  contract,  though  contract  may  qualify  it." 
li.  C.  B.  Eyre  in  Bearing  v.  Earl  of  Winchester,  2  Bos.  & 
Pal.  370,  1  Lea.  Ca.  Eq. 

The  right  to  contribution  is  not  affected  by  the  co-securi- 
ties being  bound  jointly  or  severally ;  or  by  the  same  or 
different  instruments  ;  or  at  the  same  or  different  times  ;  or 
for  the  same  or  different  amounts,  except  that  when  the 
amonnts  are  different,  a  co-security  cannot  be  required  to 
contribute  beyond  the  sum  for  which  he  was  bound,  nor 
does  it  matter  whether  the  co-securities  were  aware  of  their 
heing  such. 
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It  is  essential  that  they  should  be  ''co-securities  for  th( 
same  principal  and  for  the  same  engagement." 

When  such  is  the  case,  and  one  of  the  co-securities  hac 
paid  the  debt,  his  right  to  contribution  becomes  absolute, 
and  this  upon  a  principle  of  natural  justice,  that  when  all  an 
equally  bound,  the  burden  should  be  borne  not  by  one  alone, 
but  by  all  equally.  The  right  to  contribution  is  therefore 
stated  to  depend  upon  the  principles  of  equity,  and  not  upor 
contract,  except  as  it  may  be  so  represented  upon  the  impliec 
knowledge  of  those  principles  ;  and  it  was  upon  the  implied 
assumpsit  then  arising  that  Lord  Eldon  in  Craythorne  v. 
Swinburne,  14th  Vesy  164,  justified  the  jurisdiction  of  courts 
of  law  upon  this  subject. 

In  ascertaining  whether  such  co-securityship  exists  as  tc 
give  the  right  to  contribution,  the  court  looks  to  the  rea 
transaction.  The  liability  depends  not  on  its  form,  but  iU 
essence,  and  parol  evidence  is  admissible  to  show  what  the 
contract  was,  out  of  which  the  alleged  liability  to  contribu- 
tion arises — Lord  Eldon  in  Craythorne  v.  Swinburne,  14tl 
Vesy  170.  Carr&  Cabell,  JJ.  Harrison  v.  Lowe,  5  Leigl 
418. 

In  the  transaction  between  the  appellee  and  J.  M.  Smith, 
there  was  no  privity  between  the  appellee  and  the  appellant, 
no  consideration  passing  between  them,  no  agreement  or  un- 
derstanding between  them,  no  change  in  the  liability  of  th< 
appellant. 

If  he  acquired  any  rights  as  against  the  appellee  by  thai 
transaction,  it  can  only  be  by  reason  of  the  appellee  having 
become  by  the  obligation  he  then  assumed  a  co-security  o: 
the  appellant. 

We  must,  then,  look  to  that  transaction  to  ascertain  thi 
rights  and  liabilities  of  the  parties  to  this.  If  the  appellee, 
Scott,  did,  by  that  transaction,  become  a  co-security  witi 
the  appellant,  Claybrook,  for  the  principals,  Hall  and  Syd 
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nor,  and  for  the  same  engagement,  then  the  appellant  is  en- 
titled to  contribution  from  the  appellee — otherwise  not. 

This  is  not  the  usual  case  of  a  controversy  as  to  contribu- 
tion between  common  friends  of  a  principal,  for  whose 
benefit  or  in  whose  behalf  they  have  bound  themselves  for 
some  debt  or  engagement  in  which  their  pecuniary,  if  not 
sole,  object  was  to  become  security.  But  is  one  in  which 
it  is  claimed  that  the  creditor,  to  whom  all  the  debtors 
were  equally  bound,  has,  by  the  agreement  of  assignment, 
made  with  an  assignee,  at  the  time  of  the  assignment,  made 
himself  the  co-security  of  one  of  his  debtors  for  the  others 
as  the  principals.  4 

The  leading  and  primary  object  of  the  parties  to  the  assign- 
ment must  have  been  the  assignment  itself.     There  is  nothing 
to  suggest  that  any  benefit  or  advantage  to  the  appellant  en- 
tered into   the  minds  of   the  parties  to   the   assignment. 
There  was  no  reason  why  it  should.     It  is  plain  why  the  as- 
signee, Smith,  might  have  desired    to   have  the  assignor, 
Scott,  liable  to  him  as  a  security  for  the  debt,  rather   than 
as  assignor  of  the  debt.  *  If  Scott's  liability  was   that  of  an 
assignor,  the  assignee,  in  order  to  preserve  it,  was  required 
to  proceed,  without  delay,  to   enforce   his   legal  remedies 
against  the  debtors.     The  assignor  was  the   guarantor  of 
^heir  solvency,  and  delay  or  laches  on  the  part  of  the  assignee 
would  deprive  him  of  any  recourse  against  the  assignor  if  he 
should  fail  to  recover  the  debt  from  the  original  debtors. 
By  taking  from  him  an  engagement  to  be  liable  as  a  security, 
or  as  if  he  were  one  of  the  securities,  he  relieved  himself 
from  the  necessity  of  instituting  suit  at  once  and  preserved 
the  liability  of  Scott,  with  the  right  to  claim  of  him  that  he 
shoald  pay  the  debt,  if  at   any  time   Smith,  the  assignee, 
should  be  unable,  by  due  process  of  law,  to  make  it  out  of 
the  obligors  to  the  bond. 
The  parjjose  and  interest  of  Smith  was,  that  the  appellee, 

1  Va  Dec— 21 


Digitized  by  VjOOQ IC 


Claybrook  V,  Scott.  [Vol 

,  should  be  liable  to  him  as  a  security  for  the  debt,  i 
e  debtors  together.     It  could  have   been  no  object 

0  have  Scott  liable  as  a  security  for  two  of  them  onl 
)uld  not  have  desired  that  Hall  and  Sydnor  should 

principals,  and  that  the  appellee,  Scott,  should  b< 
!urity  with  the  appellant,  Claybrook,  for  them,  rati 
that  Scott  should  be  the  security  of  the  three,  to  hi 
ipals — Hall,  Sydnor  and  Claybrook.  Such  was  t 
al  relations  of  the  parties.  A  change  in  them  mig 
some  complication,  but  could  not  benefit  him.  Tos 
ast,  he  could  not  have  desired  it,  and  it  might  bs 
a  matter  of  indifference.  But  to  the  appellee,  Sco 
3  not  a  matter  of  indifference.  By  the  one  he  was 
ible  only  in  case  the  debt  could  not  be  made  out  of  a 
;  three  obligors.  All  must  prove  insolvent  before  a 
ity  could  be  imposed  on  him.  By  the  other  he  was 
le  the  co-security  of  one  of  his  own  debtors  for  t 
two — to  one-half  of  the  very  security  he  had  that  d 
,  and  this  without  any  necessity  or  reason  for  1 
nder. 

e  instrument  is  inartificially  drawn  and    inaccurate 
itements.      Looking  to  its  terms,  the  parties  to  it,  a 
situation  as  to  each  other,  it  is  by  no  means  clear,  tl 
)nstruction  contended  for  by  the  counsel  for  the  app 
s  its  true  legal  construction,  and  that  its  fair  interp 

1  is  not  in  accordance  with  the  real  transaction  betw< 
irties  to  it.  However  that  may  be,  the  statement 
ansaction  and  the  contract  between  the  appellee.  Sec 
Imith,  his  assignee,  as  detailed  in  the  answer  of  Sec 
I,  there  being  no  replication,  is  to  have  its  full  wei| 
idence,  and  is  admissible  to  show  what  that  contr 
leaves   no  doubt  as  to    what  was  the  real  contract 

1  them. 

states  distinctly  that  Smith  agreed  to  take  the  bon<3 
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payment  of  a  debt  he  then  owed  Smith,  provided  he, 
Scott,  *'would  bind  himself  in  writing  to  be  responsible  for 
the  amount  of  the  bond  if  the  said  Smith  should  be  unable 
at  any  time  to  make  the  same  out  of  the  said  Hall,  Sydnor 
and  Claybrook.  That  neither  he  nor  the  said  Smith  intended 
that  he  should  be  equally  bound  with  said  complainant  (the 
appellant)  for  the  payment  of  the  original  bond,  but  simply, 
that  if  the  said  Hall,  Sydnor  and  Claybrook  failed  to  pay 
the  said  $1,349.74,  specified  in  said  bond,  that  then  this 
respondent  (the  appellee)  should  pay  it." 

There  can  be  no  mistake  as  to  the  meaning  and  intehtion 
of  the  parties,  which  constituted  the  contract  between  them. 
ITie  appellant  and  appellee  were  not  "co-securities  for  the 
i»me  principals  and  for  the  same  engagement."  The  princi- 
pals were  different  and  the  engagements  were  different. 
Hall  and  Sydnor  were  the  principals  of  Claybrook,  and  his 
engagement  was,  that  if  they  did  not  pay,  he  would.  Hall, 
Sydnor  and  Claybrook  were  the  principals  of  the  appellee, 
and  his  engagement  was  to  pay  if  none  of  the  three  did. 

If  the  construction  contended  for  by  the  appellant  be  the 
legal  construction  of  the  written  agreement  between  the  ap- 
pellee, Scott,  and  Smith,  his  assignee,  to  hold  the  appellee 
iiable  to  the  appellant  for  contribution,  because  of  an  incau- 
tioos  expression  used  by  him  in  an  instrument  to  which  the 
appellant  was  no  party,  of   which   he   had  no  knowledge, 
which  did  not  and  could  not  change  the  responsibility  which 
he  had  voluntary  assumed,  and  which   expression   was  not 
only  not  in  accordance,   but  was  in  direct  conflict  with   the 
meaning  and  intention  of  the  parties  to  the  instrument,  would 
^aicrifiee  substance  to  form  and  be  subversive  of  those  very 
principles  of  justice  and  equity  upon  which  the  rights  of  co- 
<>eearities   to  contribution  from  each   other  is  confessedly 
founded. 
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9  view  of  the  case  renders  it  unnecessary  to  conside 
ect  of  the  failure  to  prove  the  insolvency  of  Sydnc 
;her  questions  suggested  by  the  record. 

NGFiELD,  P.,  and  McLaughlin,  J.,  concurred. 

iree  of  district  court  affirmed. 


Digitized  by  VjOOQ IC 


Va.  Dec.]  Gbbog  v.  Jones.  325 


Gregg 

V. 

Jones,   &c. 

{Special  Court  of  Appeals  of  Virginia^  August^  1878,) 

[Virginia  Law  Journal,  1878,  p.  505.] 

Forthcoming  Bonds— Forfeiture  of— Case  at  Bar.* 

In  an  action  of  debt,  brought  on  a  negotiable  note,  dated  May 
3,  1867,  and  payable  at  thirty  days  from  date,  the  writ  and  decla- 
ration claimed  interest  from  June  3,  1867,  and  (although  no  formal 
judgment  was  entered  in  the  county  court)  the  office  judgment 
becoming  final,  the  judgment  was  considered  as  entered  by  default, 
and  execution  issued,  for  the  amount,  with  interest,  as  claimed  in 
the  writ  and  declaration,  not  allowing  any  days  of  grace.  A 
forthcoming  bond  having  been  taken  and  forfeited ;  on  a  motion 
by  the  plaintiff  for  an  award  of  execution  thereon,  the  defendants 
Bioved  to  quash  the  bond,  first,  because  the  sale  had  not  been 
adrertised ;  and  secondly,  because  there  was  an  alleged  mistake  in 
the  execution  of  the  bond,  it  being  claimed,  that  it  was  not 
intended  to  be  a  common  forthcoming  bond,  but  a  forthcoming 
bond  under  the  interpleader  statute,  and  the  defendants  proposed 
to  introduce  the  deputy  she'riff,  who  took  the  bond,  to  prove  this : 
held: 

Sftme — Same— Failure  to  Advertise  Sale. 

1.  The  failure  to  advertise  was  no  ground  for  quashing  the  bond, 
and  even  had  the  property  been  advertised,  the  obligors  in  the 
t>ond  would  not  be  relieved  from  their  obligation,  without 
having  the  property  forthcoming,  on  the  day,  and  at  the  place 
of  sale. 

Same — Same — Mistake  in  Execution— How  Taken  Advantage  of. 

2.  The  alleged  mistake  in  the  execution  of  the  bond,  could  only 

*Sce   monographic    note    on    **  Statutory     Bonds"    appended    to 
Goolsby  V.  Strother,  21  Gratt.  107  (Va.  Rep.  Anno.). 
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be  taken  advantage  of  bj  a  special  plea,  alleging  the  mi 
takes,  or  by  a  special  plea  of  non  est  factum ;  and  not  on 
motion  to  quash  the  bond,  and  the  evidence  of  the  depu 
sheriff  was  therefore  inadmissible. 

Same — Case  at  Bar. 

The  county  court  having   overruled   both  motions  to  quash  t 

bond,  a  motion  was  then  made,    within   time,  to  reverse  the  jnd 

ment  by  default,  on  the  ground  that  the  note  does  not  warrant  t 

i#^  yl  judgment;  this  motion  was  also  overruled  by  the   county  coui 

■fS  *  On  a  writ  of  error  to  both  of  these    judgments,   the  circuit  cot 

4*g  5  reversed  the  action  of  the  county  court,   and  set  aside  all  of  t 

t«t  proceedings  to  the  summons  commencing  the  suit,  and  remand 

'*^  the  cause  to  rules  with  leave  to  the  plaintiff  to  amend  his  declai 

^,  tion:  held  by  the  court  of  appeals:  The   county   court  did  not  ei 

in  entering  the  judgment  on  the  forthcoming  bond  in  the  conditi 

of  this  case,  and  that   the  circuit  court  ought  simply  to  have  c< 

rected  and  affirmed  the  judgment  of  the  county  court. 

The  facts  of  the  ease  are  sufficiently  stated  in  the  opini' 
of  the  court. 

C.  II.  ik  H.  H,  Lee  and  Andrew  Hunter^  for  the  plai 
tiff. 

Matthew  Ilarrivm^  for  the  defendants. 
,  McLaughlin,  J.,  delivered  the  opinion  of  the  court. 

On  the  30th  day  of  January,  1869,  James  Gregg  ins 
tuted  an  action  of  debt  in  the  county  court  of  Loudoi 
against  Wm.  R.  Jones.  The  writ,  which  claimed  $475. 
with  interest  from  June  3d,  1867,  was  made  returnable 
February  rules,  and  was  returned  duly  executed.  Gr< 
filed  his  declaration  at  February  rules,  claiming  $475 
with  interest  from  June  3,  1867,  and  reciting  that  the  def e 
ant,  by  his  note  in  writing,  bearing  date  May  3d,  1867,  s\fr\ 
with  his  signature,  had  promised  to  pay  to  the  plaintifl 
order,  thirty  days  after  date,  $425.52  for  value  receiv 
negotiable  and  payable  at  the  First  National  Bank  at    Al 
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andria,  Va.  The  defendant  not  appearing,  a  conditioned 
judgment  was  entered,  and  at  the  March  rules,  he  still  not 
appearing,  the  order  was  confirmed,  and  at  the  March  term, 
the  judgment  became  final,  though  it  appears  that  no  judg- 
ment was  entered  in  court  or  formally  written  out  by  the 
clerk,  but  that  the  judgment  was  considered  as  entered  up 
by  operation  of  law.  The  note  upon  which  the  action  was 
founded  was  filed  with  the  declaration,  was  dated  May  3d, 
1867,  for  $475.52,  negotiable  and  payable  thirty  days  after 
date,  at  the  First  National  Bank  at  Alexandria,  Va.,  and 
consequently  allowing  the  three  days  of  grace,  did  not  become 
payable  until  June  5,  1867.  . 

Execution  was  sued  out  on  this/judgtnent  on  the  6th  day 
of  May,  1869,  for  the  sum  of  $475.52,  with  interest  thereon 
from  the  3d  day  of  June,  1869,  and  $6.99  costs,  which  was 
returned  levied,  bond  taken  forfeited  and  herewith  returned. 
The  bond  taken  was  in  the  penalty  of  $1,200,  to  be  discharged 
by  the  payment  of  $552.89,  and  was  in  the  usual  form  of 
forthcoming  bonds.  Gregg,  the  obligor,  gave  notice  to 
Jones  and  Lewis  W.  Derry,  his  surety,  that  at  the  August 
term,  1869,  of  the  county  court  of  Loudoun,  he  would  move 
the  court  for  judgment  on  the  bond. 

When  the  motion  was  heard,  the  defendants  moved  to 
quash  the  bond  upon  two  grounds  ;  first,  that  the  time  of  sale 
had  not  been  advertised,  and  secondly,  that  there  was  mis- 
take in  the  execution  of  the  bond ;  that  it  was  not  intended 
to  be  a  common  forthcoming  bond,  but  a  forthcoming  bond 
under  the  interpleader  act  in  the  Code,  and  they  proposed  to 
introduce  Andrew  Seitz,  the  deputy  sheriff,  who  took  the 
bond  to  prove  that  fact,  but  the  court  excluded  the  evidence, 
overruled  both  objections,  and  rendered  judgment  on  the 
bond. 

Subsequently,  Jones  gave  notice  that  at  the  January  term, 
1870,  of  the  county  court  of  Loudoun,  he  would  move  to 
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the  judgment  by  defaalt.in  this  case,  on  the  groan 
I  note  in-writing  on  which  the  suit  was  brought,  doc 
rant  the  judgment,  it  being  dated  May  3,  1867,  negc 
od  payable  at  the  First  National  Bank  at  Alexandrif 
[ays  after  date,  and  was  therefore  not  payable  unt 
ays  and  three  days  of  grace  had  elapsed  from  th 
jreof .     Notice  was  also  given  that  if  the  court  shoul 

0  reverse  the  judgment,  he  would  then  move  to  quas 
eution  issued  upon  the  office  judgment,  which  ha 
fore  recited. 

the  hearing,  the  court  overruled  the  motion  an 
to  reverse  the  judgment  or  quash  the  execution. 

1  both  of  these  judgments  a  writ  of  error  was  allowe 
ircuit  court  of  Loudoun,  which,  at  its  April  term 
Bversed  the  said  judgment,  set  aside  all  proceedings  i 
ity  court  to  the  summons  commencing  the  suit,  an 
?d  the  case  to  the  rules,  with  leave  to  the  plaintiff  t 
lis  declaration.  From  this  judgment  a  writ  of  erro 
1  allowed  to  the  supreme  court  of  appeals,  which  ha 
:erred  to  this  court  for  determination. 

)f  opinion,  that  the  county  court  did  not  err  in  giv 
anient  on  the  forthcoming  bond,  as  the  pleading 
ide  up  or  rather  in  the  want  of  pleadings.  If  th 
nts  intended  to  show  that  there  was  a  mistake  in  th 
n  of  the  bond,  that  they  did  not  intend  to  execute 
ning  bond,  under  ch.  189  of  the  Code,  they  shoal 
,de  the  defence  by  plea  alleging  the  mistake,  or  by 
)leaof  ?ion  est  factum^  either  of  which  were  require 
statute,  to  be  verified  by  affidavit.  This  was  nc 
it  only  a  simple  motion  to  quash.     Nor  do  I  thin 

other  ground,  that  the  property  was  not  advertisec 
Scient.     The  property  was  not  advertised   at   th 

of  the  debtor  whose  property  was  levied  upon,  an 
L  right  to  waive  such  advertisement.     But  even  if 
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had  not  been  advertised,  that  would  not  have  relieved  the 
obligors  from  the  condition  of  their  bond.  They  should 
have  delivered  the  property  to  the  sheriff  at  the  time  and 
place  stipulated. 

No  formal  judgment  was  written  out  by  the  clerk,  but  as 
the  county  court  say,  it  was  considered  as  entered  by  opera- 
tion of  law.     Then,  if  so  entered,  it  should  have  been  for 
the  note,  to  wit,  $475.52,  with  interest  from  June  5,  1867, 
which  was  less  than  the  demand,  both  in  the  writ  and  decla- 
ration.    It  is  true  that  the  execution  called  for  interest  from 
June  3d,  but  it  is  rather  late  to  quash  an  execution  after 
the  forthcoming  bond  is  taken,  forfeited  and  judgment  ren- 
dered upon  it,  and  particularly  when  although  appearing  no 
such  defence  was  made  when  the  judgment  was  rendered 
thereon.     Nor  are  the  defendants  aggrieved  by  the  slight 
mistake  in  the  execution,  for  a  careful  calculation  show8 
that  the  forthcoming:  bond  was  taken  for  two  or  three  dollars 
less  than  it  ought  to  have  been,  even  if  the  execution  had 
properly  issued.     It  is  true  that  in  Eubank  v.    Sandige, 
assignee,  &c.,  4  Leigh  308,  the  court  corrected  the  judg- 
ment and  quashed  the  execution  and  bond,  but  there  the 
bond  was  far  greatly  too  much,  and  there  was  no  appearance 
or  defence  to  the  motion  for  judgment  on  the  forthcoming 
bond. 

But  even  if  the  judgment  cannot  be  regarded  as  being 
entered  by  operation  of  law  for  the  correct  amount,  I  think 
the  circuit  court  erred  in  reversing  it  for  that  reason  and 
remanding  it  to  rules,  but  ought  to  have  amended  and  cor- 
rected it. 

It  thus  appears,  upon  a  view  of  the  whole  case,  the  defend- 
ants are  not  aggrieved  by  the  judgment  on  the  forthcoming 
bond  in  the  county  court ;  that  they  really  have  to  pay  less 
than  they  even  would  if  the  execution  had  issued,  and  the 


Digitized  by  VjOOQ IC 


3  V.  Jones.  [Vol.  1 

irly,  and  I  therefore  think  the 
rt  should  stand. 

on,  that  the  judgment  of  the  cir- 
t  to  be  reversed  and  the  judgment 
i. 

reversed  and  judgment  of  countv 
iTON,  J.,  concurred. 
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Webb's  Curator 


V. 

I 
Wynne. 

{Supreme  Court  of  Appeals  of  Virfrinia^  January^  iS^g,) 

[Virg-inia  Law  Journal,  1879,  p.  47.] 

Unlawful  Detainer — Crops  Raised  Pending  Proceeding — On  Appeal 
—Case  at  Bar.* 
Webb  died  in  the  spring  of  1873,  and  in  consequence  of  a  contro- 
versy about  his  will,  L,acy  was  appointed  curator  of  his  estate.  In 
the  lifetime  of  Webb,  he  had  rented  his  farm,  '*Northberry,'*  to 
Wynne,  under  a  verbal  contract  to  pay  an  annual  rental  of  one- 
fonrth  of  the  crops  raised  on  the  farm.  In  June,  1873,  the  curator 
caused  a  written  notice  to  be  served  on  Wynne  that  the  possession 
of  said  farm  would  be  demanded  of  him  on  the  1st  of  January, 
1874.  On  the  1st  of  January,  1874,  Wynne  refused  to  surrender  the 
possession  of  the  farm,  and  went  on  to  prepare  the  land  for  crops. 
The  curator  then  instituted  his  action  of  unlawful  entry  and 
detainer,  to  recover  said  possession,  and  at  the  June  term,  1874, 
of  the  county  court  of  New  Kent,  obtained  a  verdict  and  judgment 
for  the  possession  of  the  farm  *'Northberry.'*  To  this  judgment 
a  writ  of  error  was  awarded.  Pending  these  proceedings,  Wynne 
had  raised  on  the  farm,  the  possession  of  which  had  been  adjudged 
to  belong  to  the  curator,  large  crops  of  wheat  and  oats. 

Same—Same — Injunction  to  Prevent  Removal — Case  at  Bar. 

In  August,  1874,  the  curator  filed  his  bill,  in  which  he  set  forth 
the  foregoing  facts;  charged  that  Wynne  was  about  to  ship  the 
crops  beyond  the  limits  of  the  state;  charged  his  insolvency, 
claimed  the  crops  as  the  property  of  Webb*s  estate,  because  raised 
on  the  farm  since  the  period  when  the  possession  had  been 
adjudged  to  belong  to  him,  the  curator;  prayed  for  an  injunction 
to  enjoin  and  restrain  the   removal    of   said   crops,    and  that  thej' 

•See  monographic  note  on  *' Unlawful  Detainer"  appended  to 
Dobson  ».  Culpepper,  23  Gratt.  352  (Va.  Rep.  Anno.). 
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placed  in  the  hands  of  a  receiver  of  the  court.  The 
n  was  granted,  but  was  afterwards  dissolved  by  an  order 
)n,  and  from  this  order  dissolving  said  injunction,  an 
Ls  taken  by  the  said  curator :  held : 

idgment  for  Possession— Account — Case  at  Bar. 

ler  of  dissolution  was  plainly  erroneous.  If  the  curator 
ntitled  to  the  possession  of  the  premises  after  the  1st  of 
try,  1874,  then  all  the  crops  raised  on  the  land  went  with 
id  Wynne  could  not  claim  them.  At  the  time  of  filing 
ill,  and  when  the  injunction  was  dissolved,  the  curator 
I  judgment  of  a  court  of  competent  jurisdiction,  holding 
le  was  entitled  to  said  possession,  and  until  this  judg- 
was  reversed,  it  fixed  the  rights  of  the  parties  in  this 
:t.  Instead  of  dissolving  the  injunction,  the  circuit 
should  have  directed  an  account  to  be  taken  of  the  amouni 
iralue  of  the  crops,  and  the  amount  of  the  rent  due  from 
le;  and  if,  upon  the  final  determination  of  the  action  ol 
rful  entry  and  detainer,  the  possession  of  the  farm  should 
termined  to  belong  to  the  curator,  then  the  value  of  said 
should  be  decreed  to  him ;  and  if  the  action  of  unlawful 
and  detainer  should  be  determined  in  favor  of  Wynne, 
5ut  of  said  crops,  should  be  decreed  to  be  paid  any  bal- 
)f  rent  due  by  Wynne  to  the  estate  of  Webb. 

the  circuit  court  of  New  Kent  county. 

lets  and  points  decided  are  sufficiently  stated  in  the 

!S. 

^.    Gordon,  for  the  appellant. 

e  P.  IlaxVj  for  the  appellee. 

TiAN,  J.,  delivered  the  opinion  of  the  court,  in  whicl 
[•  judges  concurred. 

e  reversed. 
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Keene 
Cabell. 

{Supreme  Court  of  Appeals  of  Virginia^  January,  1879,) 

[Virfifin i  a  Lraw  Journal,  1879,  p.  50.] 

Decree  for  Sale  of  Land— Non-Payment  of  Part  of  Purchase  Money 
—Injunction — Case  at  Bar. 

George  C.  Cabell,  as  special  commissioner  under  a  decree  of  the 
circuit  court  of  Danville,  in  the  case  of  Puryear,  &c.,  v.  Baptist, 
&c.,  sold  certain  real  estate,  and  among  other  pieces,  he  sold  eight 
nnimproved  lots  near  Danville  to  Mrs.  K.  B.  Keene.  She  paid  all 
of  the  purchase  money  except  $2,362.50,  and  in  default  of  this  sum, 
the  commissioner  was  directed  to  resell  said  lots.  Ke  thereupon 
advertised  all  eight  of  said  lots  for  sale,  for  cash  as  to  such  sum 
as  would  pay  the  said  sum  of  $2,362.50,  and  stated  in  the  adver- 
tisement that  reasonable  credits  would  be  given  as  to  the  residue 
of  the  purchase  money.  Shortly  after  the  appearance  of  this  ad- 
vertisement, Mrs.  Keene  presented  her  bill  for  an  injunction  to 
restrain  the  said  Cabell,  commissioner,  from  selling  these  eight 
lots,  on  the  terms  of  his  advertisement,  alleging,  among  other 
things,  that  '*it  would  be  an  especial  outrage  and  wrong  upon 
your  oratrix,  because  it  would  force  her  to  part  with  the  whole 
property,  and  let  it  pass  into  other  hands  at  greatly  less  than  its 
value,  while  a  portion  of  the  lots  sold  on  reasonable  terms,  would 
pay  all  that  there  is  now  due  on  the  purchase  of  said  lots.'*  Upon 
this  bill  an  injunction  was  awarded,  but  was  afterwards  dissolved, 
without  answer  and  without  evidence.  Upon  an  appeal  to  the 
supreme  court  of  appeals :  held : 

Same — Same— Same — Reference  to  Commissioner — Case  at  Bar. 

This  was  plainly  an  error.     The  circuit  court  ought  not  to  have 

entered  a  decree  for  the   sale   of   the   whole   of  the   lots,  if  it 

appeared  that    a  portion  only  of   them  was  necessary    to    pay 

the  balance  of  the  purchase  money  due,  and  whatever  were  the 
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le  decree  in  '*Puryear  v.  Baptist,"  under  which  t 
dered ;  after  the  injunction  was  awarded,  the  circi 
ting  the  bill  of  injunction  as  a  petition  in  tk 
t  either  to  have  amended  the  decree  in  that  cat 
d  a  sale  of  so  many  of  the  lots  as  it  appeared  tnig 
y  to  pay  the  balance  of  the  purchase  money.  C 
ticertain  what  portion  was  necessary,  have  refen 
to  a  commissioner,  to  ascertain  and  report  wfc 
ary  to  be  sold,  and   then    decreed   according   to  t 


ircuit  court  of  the  town  of  Danville. 

and  points  decided  sufficiently  appear  in    t 

kle,  Jr.,  for  the  appellant. 

dngton,  for  the  appellee. 

J.,  delivered  the  opinion  of  the  court,  ui  whi 
Iges  concurred. 

ersed. 
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Glasscock 

V. 

Welch,  &c. 

{Supreme  Court  of  Appeals  of  Virginia^  January^  iSjg,) 

.[Virginia  Law  Journal,  1879,  p.  53.] 

Sale  of  Land — Payment  of  Purchase  Price — Confederate   Money — 
Case  at  Bar. 

James  K.  Skinker  drew  his  check,  dated  **Broad  Run  Station," 
January  4,  1861  (the  year  was  by  mistake  written  1861  for  1862), 
for  $2,100,  payable  to  the  order  of  Henry  Glasscock,  and  delivered  it 
to  the  latter.  On  the  8th  of  March,  1862,  Glasscock  endorsed  the 
said  check  to  Sylvester  Welch,  in  part  payment  of  a  tract  of  land 
purchased  on  that  day  from  him.  At  the  time  the  check  was 
drawn,  and  at  any  period  of  the  war,  the  drawer  Skinker  had  suffi- 
cient Confederate  money  (but  no  other  kind)  in  bank' to  meet  it, 
and  the  evidence  shewed  that  it  was  expected  by  Glasscock,  when 
the  check  was  given,  that  it  was  to  be  paid  in  Confederate  cur- 
rency; indeed,  nothing  was  said  about  the  kind  of  currency  in 
which  it  was  to  be  paid,  but  at  that  time.  Confederate  money  was 
the  prevailing  currency  of  the  state,  and  nearly  all  checks  on  the 
banks  were  paid  in  it.  When  the  check  was  handed  by  Skinker  to 
Glasscock,  he  said  he  didn't  know  what  he  could  do  with  the 
money,  when  it  was  suggested  by  the  wife  of  Skinker,  that 
Glasscock  had  better  buy  with  it  Welch's  farm ;  and  then  G.  asked 
S.  to  go  and  see  W.  and  make  an  offer  to  purchase  his  farm,  by 
pving  him  the  check  which  S.  had  given  him,  and  $1,000  which 
W.  owed  G.,  and  that  he  (G.)  would  give  him  his  bond  for  the 
residue  of  the  purchase  money  of  the  land  at  the  price  of  $30.05 
per  acre,  the  price  paid  by  Welch  for  the  same.  On  the  same  day 
that  the  check  was  drawn,  and  this  conversation  had  between 
Skinker  and  Glasscock,  the  former  went  down  and  submitted  the 
lattcr's  proposition  to  purchase,  to  Welch,  to  which  Welch  replied 
that  he    would  go    down  in  a    day   or  two  and  see  Glasscock  and 
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he  bargain  with  him.  On  the  said  8th  of  March,  1862, 
ct  between  Glasscock  and  Welch  for  the  sale  of  the  fa 
3sed — Glasscock  g-iving  Welch  a  bond  which  he  held  of 
300,  the  check  of  Skinker  for  $2,100,  and  his  (G.'s)  boi 
e  six  years  after  date,  for  $1,197.15,  the  balance  of  the  p 
noney  for  the  farm  at  the  price  of  $30.05  per  acre.  G.  tl 
ded  of  W.  a  deed  for  the  land,  which  W.  said  he  wo 
i  to  him  as  soon  as  his  vendors  had  made  him  a  deed,  wh 
not  then  have ;  but  he  said  he  would  give  G.  a  receipt 
ole  purchase  money,  which  he  did,  treating  the  check  s 
bond  as  so  much  money,  and  put  him  in  possession  of 
The  check  was  not  presented  to  the  bank  for  pa^'ment 
3nths  after  Welch  got  possession  of  it.  When  it  was 
ted,  payment  was  demanded  in  specie,  but  this  was  refu 
bank,  which  offered,  at  the  same  time,  to  pay  it  in  C 
:e  money.  This  Welch  declined  to  receive,  claiming  that 
t  sold  his  land  for  Confederate  money.  He  alleged  this, 
to  establish  it,  the  preponderance  of  the  evidence  show: 
)thing  was  said  about  the  kind  of  money  in  which  the  {i 
was  made,  and  that  he  understood  the  check  to  be  paya 
ifederate  money.  Suit  was  brought  by  Welch  agai 
r  on  the  check,  but  he  was  held  not  to  be  liable,  beca 
at  of  it  was  declined  by  the  holder,  as  before  stated. 

-Same — Same — Bill  for  Specific  Performance  of  Trust. 
bill  filed  by  Glasscock  against  Welch  for  specific  perfo: 
f  the  contract  of  the    sale,   the  circuit  court  held   that 
t  entitled  to  the  same.     On  an  appeal  to  the  supreme  cc 
:als:  held: 

check  drawn  by  Skinker  was  payable  in  Confederate  men 
was  received  by  Glasscock  as  such,  endorsed  by  him 
Ich  with  the  same  understanding;  and  if  there  wa 
Ferent  understanding  and  agreement,  it  should  have  b 
expressed  at  the  time ;  that  upon  the  payment  by  Glassc 
Welch  of  the  amount  due  on  the  bond  given  for  $1,197 
rable  at  six  years,  he  is  entitled  to  a  deed  with  gen 
rranty  from  Welch  for  the  tract  of  land  purchased  as  af 
d. 

re  were  other  questions  in  the  case,  but  this  was 
ne  decided  by  the  court. 

facts  and  points  decided  are  sufficiently  stated  in 
)tes. 
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Jno,  S,  Mo%by^  for  the  appellant. 

Jone%  d?  Bovldin  and  John  A.  Meredith^  for  the  appellees. 

MoNcuKE,   P.,   delivered  the  opinion   of  the  court,   in 
^hich  the  other  judges  concurred. 

I^ree  reversed  on  point  above  indicated. 
IVaDcc— 22 
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Hannah 


Clarke,  &c. 

[Supreme  Court  of  Appeals  of  Virginia ^  November ^  187S.) 

[Virginia  L/aw  Journal,  1878,  p.  103.] 

irian  Owners — Contract  as  to  Use  of  Water — Transfer  of  F 
—Effect— Case  at  Bar. 

»r  many  years  Erwin  owned  a  grist-mill  and  Hannah  a 
,  both  of  which  were  propelled  by  water  power,  the  v 
n  from  the  same  dam,  and  when  there  was  not  sufficient  v 
le  dam  to  propel  both,  the  grist-mill  had  the  preference  ii 
3f  it.  In  1851,  Erwin  sold  the  grist-mill,  with  the  prefei 
certain  quantity  of  water,  to  Clarke,  Miller  &  Hall,  and 
iged  the  grist-mill  to  a  paper-mill,  and  changed  the  ^ 
sis  from  breast  to  overshot  wheels,  which  required  taking 
IT  from  the  dam  on  a  higher  level.  Soon  after  the  fittin 
le  paper-mill,  Clarke,  Miller  &  Hall  filed  their  bill  agi 
nah  and  Erwin,  alleging  that  Hannah  was  running  his 
so  as  to  interfere  with  the  working  of  their  paper-mill, 
ing  for  an  injunction  to  restrain  him  from  so  doing, 
nah  replied  that  Clarke,  &c.,  were  using  more  water  in 
^  their  paper-mill  than  was  used  in  running  the  grist-mi 
'eyed  to  them  by  Erwin.  The  circuit  court  dismissed  the 
>  Erwin,  and  perpetuated  the  injunction  as  to  Hannah 
lout  prejudice  to  his  right  to  sue  at  law,  Ac,  and  there 
nah  applied  for  and  obtained  an  appeal  from  said  decree  :  . 

16— Same— Same— Same. 

That  the  relative  rights  of  the  respective  proprietors  c 
g-rist  and  saw-mills,  to  the  water  power,  continued  the 
ifter  the  sale  to  Clarke,  &c.,  that  they  were  before  the  sa 

e— Same— Same — Case  at  Bar. 

Clarke,  &c.,  had  a  tight  to  convert  their  grist-mill  ii 
paper-mill,    and    were    entitled    to  the  same  priority  ov< 
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owners  of  the  saw-mill  in  the  use  of  the  water  power  for  the 
operation  of  the  paper-mill,  to  which  thej  were  previously 
entitled  in  the  use  of  the  water  power  for  the  operation  of  the 
S^8t-mill ;  but  to  no  greater  extent. 

EquityJurisdiction— Caseat  Bar. 
3.  The  case  is  one  for  the  equitable  jurisdiction  of  the  court,  and 
the  court  should  proceed   to   ascertain,    define   and  settle  the 
rights  of  the  parties  to  the  use  of  the  said  water  power. 

From  the  circuit  court  of  Augusta  county. 

Hugh  W.  Sheffey^  for  the  appellant. 

,  for  the  appellees. 

MoNcuBE,  P.,  read  the  decree  of  the  court,  in  which  the 
oUier  judges  concurred. 

Decree  reversed. 
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Moss    AND    ALS. 

V, 

Davis   and  als. 

upreme  Court  of  Appeals  of  Virginia^  February,  1877,) 

[Virginia  Law  Journal,  1879,  p.  106.] 

rship— Deed  of  Trust  by  One  Partner  on  Goods  with 
owledge  of  Other— Case  at  Bar.* 

69,  P.  A.  Davis  and  William  A.  Moss  formed  a  co-parti 
r  the  purpose  of  merchandising  at  Buckingham  Courthoi 
»n  the  21st  January,  1870,  Davis  came  to  Richmond  ; 
id  a  deed  of  trust  on  the  stock  of  merchandise  in  the  s1 
cingham  Courthouse,  to  Albert  Ordway,  trustee,  to  sec 
Iry  parties,  not  named  in  the  deed,  a  negotiable  note  c 
ly  Davis  for  the  sum  of  $2,750,  bearing  even  date  with 
This  deed  was  not  admitted  to  record  in  Buckingham  u; 
y  3,  1871.     Moss  did  not  join    in   the    note-  or  the  deed, 

he,  nor  any  other  party,   so  far  as    the  record  disclo; 
Davis  and  Ordway,  knew  of  the  existence  of  the  deed  u 
recorded  in   Buckingham.     The'  firm  continued  to  carrj 
iiness  after   the   execution   of    the   deed   as   formerly. 
)ry  of  the    stock    conveyed   was  annexed   to  the  deed. 
t  was   kept  of  the    sales  or  money  collected,    nor    does 

that  any  was  ever  demanded  by  Ordway  and  those 
I  to  represent.  Between  the  date  of  the  deed  and 
tion,  Davis  purchased  goods  in  Richmond  to  the  amoun 
:  $3,000,  and  shortly  thereafter  to  the  amount  of  thre 
ousand  dollars.  A  large  portion  of  these  ^oods  were  pu 
re  at  Buckingham  Courthouse,  and  mingled  with  those  < 
In  the  deed  of  trust  to  Ordway.  Ordway  swears  that  he 
>w  Moss  was  a  member  of  the  firm.  On  a  bill  filed  by  ^ 
side  this  deed,  and  for  a  proper  administration  and  dis 

foot-note  to  Gordon   z/. 'Cannon,    18   Gratt.    387    (Va.  i 
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btttion  of  the  social  assets  of  the  said  firm,  the  circuit  court  of 
Bncking'hain  held  that  the  deed  to  Ordwaj  was  valid,  and  that  the 
holders  of  the  note  thereby  secured  were  entitled  to  priority  out  of 
the  funds  derived  from  the  sale  of  the  stock  in  the  store  of  said 
Moss  &  Davis.  On  an  appeal  to  the  supreme  court  of  appeals : 
held: 

Same— Same—  Same. 
The  deed  from  Davis  to  Ordway  is  fraudulent  and  void,  and  the 
creditors  secured  thereby  must   share  pro  rata  with  the  other 
creditors   of    the  firm  of  Davis  &  Moss  in  the  distribution  of 
the  fund  derived  from  the  sale  of  the  assets  of  said  concern. 

Same— Right  of  Partner    to   Assign   Assets    without  Consent   of 

Other. 
Qu(ere,  Can  one  partner,  without  the  consent  of  his  co-partner, 
assign  the  entire  assets  of  the  firm  to  a  trustee  for  the  benefit  of 
creditors  ? 

Tbe  facts  and  points  decided   sufficiently  appear  in  the 


Vmnm  Paitenon  and   G,  «/.  Hundley^  for  the  appellants. 

^\iy  ifc  Gilliam^  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the  court,  in  which 
the  other  judges  concurred. 

Decree  reversed. 
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Stovall,  Trustee,  &c., 

v«. 

Hardy  and  Others. 

{Special  Court  of  Appeals  of  Virginiay  February^  ^Syg.) 

[Virginia  Law  Journal,  1879,  p.  109.] 

Vendor  and  Vendee— Sale  of  Land  to  Satisfy  Judgment  Lien — C 
at  Bar. 

A  vendor  sells  a  tract  of  land,  puts  the  vendee  in  possess 
but  retains  the  title  to  the  whole  tract  to  secure  a  part  of  the 
chase  money.  This  vendee  then  sells  a  portion  of  said  tra< 
another  on  credit,  puts  him  in  possession,  takes  his  bond  foi 
purchase  money,  but  having-  no  title,  attempts  to  make  n 
The  first  vendee  then  dies,  and  his  vendor  and  another,  qualif 
his  executors ;  the  bond  of  the  second  vendee  for  the  land  purch 
by  him  is  assigned,  with  his  knowledge,  to  one  of  the  distribt 
of  the  estate  of  the  first  vendee  (his  vendor)  by  the  execui 
who,  having  paid  the  whole  purchase  money  to  the  first  vendoi 
the  whole  tract,  then  (November  11th,  1863),  unite  in  a 
directly  to  the  second  vendee,  for  that  portion  of  the  land  purch 
by  him,  with  knowledge  of  the  outstanding  unpaid  bond 
judgment  was  obtained  on  this  bond  April  11th,  1866,  and 
docketed  April  20th,  1866,  and  in  January,  1868,  a  bill  was  fil< 
subject  the  land,  for  which  this  judgment  was,  a  portion  o1 
purchase  money,  to  its  payment,  asserting  a  vendor's  lien  thei 
On  the  12th  June,  1866,  the  said  second  vendee  convej'ed  his  •« 
property'  to  a  trustee  for  the  benefit  of  creditors  named  in  the  c 
At  June  rules,  1869,  another  bill  was  filed  against  the  said  se 
vendee,  his  trustee  and  others,  by  another  judgment  credits 
the  second  vendee  to  enforce  his  judgment  lien.  On  the  15th 
tember,  1869,  a  decree  was  rendered  in  the  two  suits  which 
been  consolidated  for  an  account  of  the  liens  and  their  priori 
and  three  days  thereafter,  another  decree  was  rendered  foi 
sale  of  the  said  second  vendee's  real  estate  (no  objection  was  i 
to  the  decree  for  sale  before  the  report  of  liens  and  priorities 
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made).  There  were  a  large  number  of  judgments  of  the  same 
class  with  that  of  the  11th  April,  1866,  for  which  a  vendor's  lien 
was  claimed,  amounting  to  more  than  the  value  of  the  whole  real 
estate  to  be  sold.  The  circuit  court  held  that  the  holder  of  the 
said  judgment  of  the  11th  April,  1866,  had  no  claim  in  equity  to 
a  vendor's  lien  for  the  amount  of  his  judgment  and  dismissed  his 
bill  as  to  this  claim :  held : 

This  was  erroneous.  The  conveyance  by  the  first  vendor,  and 
as  executor  of  the  first  vendee,  to  the  second  vendee  of  the 
land  purchased  by  him,  and  the  acceptance  of  the  same  by 
said  second  vendee,  without  the  knowledge  or  assent  of  the 
holder  of  the  bond  given  for  part  of  the  purchase  money,  and 
with  the  knowledge  that  this  land  was  held  as  'security  for 
said  bond,  was  a  fraud  on  the  rights  of  the  holder  of  the  judg- 
ment rendered  on  that  bond,  and  neither  the  said  second 
vendee  nor  his  judgment  creditors,  who  occupy  no  better  posi- 
tion with  reference  to  the  same,  than  he,  can  claim  any  benefit 
from  said  conveyance ;  and  the  funds  derived  from  the  sale  of 
the  land  for  the  price  of  which  said  judgment  was  obtained, 
must  be  first  applied  to  the  payment  of  that  judgment,  and 
this  is  not  in  conflict  with  the  provisions  of  8  1»  ch.  119,  Code 
of  1860,  with  reference  to  vendor's  liens. 

Same— Same— Attorney's  Fees— Expenses  of  Suit— Case  at  Bar. 

The  commissioner  of  sale,  in  the  consolidated  suits,  reported 
that  he  had  paid  out  of  the  proceeds  in  his  hands,  attorney's  fees, 
to  two  counsel  who  defended  the  first  suit,  and  another  attorney's 
fee  to  the  counsel  who  brought  the  second  suit,  amounting  in  all 
to  about  $400.  This  was  excepted  to  by  the  plaintiff  in  the  first 
suit,  but  allowed  by  the  circuit  court :  /teld : 

This  was  also  erroneous.  **It  is  a  general  practice  where  a 
creditor  suing  for  himself  and  others  who  may  come  in  and 
contribute  to  the  expenses  of  the  suit,  institutes  proceedings 
for  their  common  benefit,  that  those  who  derive  a  benefit  shall 
bear  their  proportion  of  the  expense  and  not  throw  the  whole 
burden  on  one.  This  is  equitable  and  just.  But  it  only  applies 
to  those  creditors  who  derive  a  benefit  from  the  services  of 
counsel  in  a  cause,  in  which  they  are  not  specially  represented 
by  counsel.  If  a  creditor  has  his  own  counsel  in  a  cause,  he 
cannot  be  required  to  contribute  to  the  compensation  of 
another.  And  this  contribution  must  come  from  the  creditors. 
The  debtor  cannot  be  charged  with  it.  The  law  taxes  him 
with  certain  costs  for  attornej'  and  counsel  fees,  and  the  court 
cannot,  directly  or  indirectly,  impose  upon  him  fees  to  the 
plaintiflf's  counsel,  beyond  what  is  provided  by  law." 


r 

Digitized  by  VjOOQIC 


344  Stovall  v.  Habdy.  [Vol.  1 

The  facts  are  sufficiently  set  forth  in  the  opinion  of  th< 
court. 

Jones  (&  Bouldin  and  Marshall  &  Jones j  for  the  appellant. 

Goods  and  Page  cfe  Maury ^  for  the  appellees. 

From  the  circuit  court  of  Mecklenburg  county. 

Barton,  J.,  delivered  the  opinion  of  the  court. 

Cephas  Hardy,  of  the  county  of  Mecklenburg,  sold  tc 
Wm.  C.  Hardy  a  tract  of  land  in  the  said  county,  placing 
hira  in  possession,  receiving  a  portion  of  the  purchase  money, 
and  retaining  the  title  as  security  for  the  remainder. 

Subsequently,  on  the  29th  March,  1859,  Wm.  C.  Hardj 
.sold  237^  acres,  a  part  of  this  tract,  to  James  T.  Walker  or 
ci'edit,  putting  him  in  possession.  As  Wm.  C.  Hardy  had 
received  no  deed,  he  made  none  to  Walker,  from  whom  nc 
security  was  taken  for  the  purchase  money,  the  title,  whick 
was  in  Cephas  Hardy,  being  reserved  as  a  sufficient  security. 

Wm.  C.  Hardy  died  in  November,  1859,  leaving  a  will 
of  which  one  Wm.  Smith  and  the  said  Cephas  Hardy  wein 
appointed  executors  and  duly  qualified. 

In  their  account  settled  in  January,  1861,  they  credit  iha 
estate  of  their  testator,  Wm.  C.  Hardy,  as  of  the  6th  Decern 
ber,  1859,  with  the  amount  due  by  Walker,  balance  on  land 
$2, 137. 50.  They  charge  the  estate  as  of  the  23d  December 
1859,  with  the  sum  of  $2,646.35  paid  to  Cephas  Hardy  pe 
receipt,  and,  as  of  the  18th  August,  1860,  with  cash  paid  Xa 
Cephas  Hardy  (land  bond),  the  sum  of  |2,569.75.  Walke 
had  not,  in  fact,  paid  the  sum  of  $2,137.50  which  they  cred 
ifced  to  the  estate  of  Wm.  C.  Hardy,  but  only  a  part  thereof 
for  which  they  took  from  him  on  the  1st  January,  1863,  hij 
bond  for  $1,250.90,  with  interest  from  1st  January,   1861. 
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for  balance  on  land,  payable  to  themselves  as  executors  of 
WnL  C.  Hardy. 

This  bond  was  passed  by  the  executors  early  in  1863,  in 
their  final  settlement  of  Wm.  C.  Hardy's  estate,  to  John  M. 
Hayes,  who  was  entitled,  under  the  provisions  of  Wm.  C. 
Hardy's  will,  to  a  share  of  his  estate.  Walker  was  fully 
nformed  of  this  transfer,  as  he  paid  to  Hayes  on  the  15th 
Jane,  1863,  $72  95-100  on  account  of  this  bond,  which  was 
duly  credited  thereon.  Cephas  Hardy  and  wife,  by  deed 
dated  the  11th  November,  1863,  conveyed  the  legal  title  to 
the  237^  acres  to  Walker.  A  judgment  was  obtained  on 
this  bond  on  the  11th  April,  1866,  which  was  docketed  on 
the  20th,  in  the  name  of  Cephas  Hardy,  surviving  executor 
of  Wm.  C.  Hardy,  suing  for  the  benefit  of  Stovall,  trustee, 
Ac,  to  whom  it  had  passed  by  successive  transfers  from 
Hayes. 

By  the  report  of  the  commissioner,  it  appears  that  th« 
rlass  of  judgment  liens,  in  which  this  was  included,  amounted, 
with  costs  and  interest  to  the  20th  May,  1870,  to  $4,070.95, 
of  which  this  judgment  amounted  to  the  sum  of  $1,890.22. 

Walker  by  deed,  dated  the  12th  June,  1866,  conveyed  all 
his  real  estate  in  Mecklenburg  county,  including  this  237 J 
lucres,  to  Richard  E.  Walker  in  trust,  to  secure  certain  debts 
in  the  deed  set  forth. 

In  Januarj%  1868,  Stovall  filed  his  bill  against  James  T. 
Walker  and  others  to  subject  the  2S7^  acres  of  land  to  the 
payment  of  the  bond  given  for  the  unpaid  purchase  money. 
After  proceedings  were  had  in  the  case,  which  it  is  unneces- 
sary to  refer  to  specifically,  as  they  do  not  concern  the  ques- 
tions now  in  controversy,  the  cause  came  on  to  be  heard  on 
the  18th  September,  1859,  when  the  court,  being  of  the 
opinion  that  the  plaintiff,  Stovall,  had  no  just  claim  in  equity 
to  a  vendor's  lien  on  the  237|^  acres,  dismissed  so  much  of 
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t)ill  as  sought  to  enforce  such  lien,  and  retained  the  ca 
0  the  other  matters  in  controversy  between  the  parti 

.t  June  rules,  1869,  a  bill  had  been  filed  by  Joseph 
es,  administrator  of  Wm.  Jones,  suing  for  the  benefit 
3.  Marrow  against  James  T.  Walker,  his  assignee 
kruptcy  and  others,  to  enforce  the  lien  of  a  judgment 
2,  with  interest  from  16th  November,  1860.  On  the  1 
tember,  1869,  a  decree  was  entered  on  the  bill  taken 
fessed  as  to  all  the  defendants,  for  an  account  of  the  s 
ng  judgment  liens,  and  of  the  real  estate  with  its  anr 
:s  and  profits.  And  on  the  18th  September  anot 
•ee  was  entered,  directing  a  sale  of  all  the  real  estate 
ch  the  said  Walker  had  been  seized,  which  was  sub 
he  judgment  liens.  No  objection  appears  to  have  b 
le  to  the  decree  for  sale  before  the  liens  and  their  pri< 
were  ascertained. 

'he  commissioner  returned  his  report  of  liens,  in  wl: 
;eems  to  .have  classified  the  judgments  according  to 
*s  at  which  they  were  docketed,  instead  of  the  date^ 
ch  they  were  rendered,  as  he  should,  all  having  t 
keted  in  due  time,  and  before  the  recordation  of  the  d 
rust. 

it  May  term,  1870,  the  commissioner  of  sale  repoi 
:  he  had  sold  the  real  estate  on  the  15th  December,  lb 
n  the  terms  prescribed  in  the  decree  of  sa^le,  viz.,  < 
d  in  cash,  and  the  remainder  at  six  and  twelve  mon 
the  gross  sum  of  $3,540.25.  He  returned  with  his  re] 
ale  an  account  of  the  cash  received  by  him  and  of 
sements  made,  in  which  were  included  the  payment 
0  as  the  attorney's  fee,  and  commissions  to  the  cou 
the  plaintift"  Jones,  administrator,  &c.  ;  and  the  payc 
wo  counsel  who  had  defended  the  suit  brought  by  Sto^ 
^tee,  &c.,  for  their  services  in  that  suit,  one  hundred 
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fifty  dollars  to  each,  amounting  in  all  to  four  hundred  and 
eighty  dollars  of  counsel  fees,  paid  by  him.  To  these  pay- 
ments Stovall  excepted. 

These  two  cases  having  been  consolidated,  the  court,  on 
the  3d  June,  1870,  overruled  the  exception,  confirmed  both 
reports,  and  ordered  a  distribution  of  the  fund  in  hand,  and 
that  the  commissoner  of  sale  should  proceed  to  collect  the 
bonds  for  the  deferred  payments  as  they  fell  due,  and  make 
report  to  the  court. 

From  the  decree  entered  on  the  18th  September,  1869,  in 
the  case  of  Stovall,  trustee,  v.  Hardy  and  others,  dismissing 
so  much  of  the  plaintiff's  bill  as  sought  to  enforce  a  vendor'.s 
lien,  and  that  entered  on  the  3d  June,  1870,  in  the  two 
cases  consolidated,  overruling  the  exception  to  the  payment 
of  counsel  fees  by  the  commissioner  of  sale,  an  appeal  has 
been  allowed,  which  presents  the  questions  we  have  to  con- 
sider. 

The  question  as  to  the  existence  of  the  vendor's  lien  in 
this  case,  is  free  from  any  complication  by  reason  of  the 
deed  made  on  the  12th  June,  1866.  The  gross  proceeds  of 
the  sale  made  under  the  decree  of  September.  18th,  1869, 
which  was  confirmed  without  objection,  were  less  than  the 
amount  of  the  judgment  liens  having  priority  over  that  deed  ; 
and  the  trustee  and  beneficiaries  under  it,  even  if  they  were 
purchasers  without  notice,  took  a  mere  naked  legal  title, 
without  any  real  or  valuable  interest.  The  subject  will, 
therefore,  be  considered  without  reference  to  that  deed,  as 
if  it  had  not  been  made. 

Xor  do  I  think  it  was  affected  by  the  1st  sec.  chapter  119, 
Code  of  1860,  p.  567,  which  provides:  ''If  any  person 
hereafter  convey  any  real  estate,  and  the  purchase  money, 
or  any  part  thereof,  remains  unpaid  at  the  time  of  the  con- 
veyance, he  shall  not  thereby  have  a  lien  for  the  unpaid  pur- 
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loney,  unless  such  lien  is  expressly  reserved  on  t 

the  conveyance." 

as  Ilardy  made  no  conveyance  to  his  vendee,  Wm. 

but  he  retained  the  title  as  security  for  the  purchi 
When  that  purchase  money  was  paid  to  him  out 
ite  of  Wm.  C.  Hardy,  he  held  the  title  as  trustee  i 
ntitled  to  the  estate  of  Wm.  C.  Hardy,  under  the  ^ 
)h  he  was  the  executor.  The  credit  in  the  executor 
i  of  Wm.  C.  Hardy's  estate,  of  the  balance  of  t 
3e  money  due  by  Walker,  was  only  formal  and  ma 

purpose  of  settlement  between  the  executors  a 
s  of  Wm.  C.  Hardy.  Cephas  Hardy,  the  execui 
idor  having  the  legal  title,  and  Walker  the  purchai 
btor,  knew  that  the  purchase  money  had  not  be 
lat  the  title  was  retained  as  security  for  its  payme 
,t  the  debt  had  been  assigned  to  one  of  the  devis( 
aint  of  his  share  in  the  estate, 
onveying  that  legal  title  to  Walker,  Cephas  Har 
;ted  a  breach  of  trust,  in  which  Walker  fully  parti 
for  he  knew  that  Cephas  Hardy  held  the  bare,  nal 
tie,  and  as  trustee  for  the  security  of  another  par 
J  own  .bond  for  the  unpaid  purchase  money  had  be 
rred  with  all  the  legal  incidents  and  securities  to  < 
jentuii^  que  trmt.     The  conveyance  of  the  legal  title 

Hardy,  and  its  acceptance  by  Walker,  without 
3f  the  party  for  whose  benefit  and  security  it  was  he 
breach  of  trust  and  a  fraud  upon  his  rights,  whet! 
fraud  was  intended  or  not,  which  neither  Walker  i 
jnt  creditors  of  his,  who  occupy  no  better  posit 
mself ,  can  claim  any  benefit  from, 
ink  that  as  to  the  vendor's  lien  that  deed  should 
disregarded  in  this  case,  and  that  the  net  proceeds 
5  of  the  2371  acres  should  be  applied  first  to  the  k 

of  the  unpaid  purchase  money,  and  that  the  dec 
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dismissing  so  much  of  the  plaintiflf's  bill  as  sought  to  enforce 
his  lien  for  that  unpaid  purchase  money  was  erroneous. 

It  is  a  general  practice  to   require,   when  one  creditor, 
suing  for  himself  and  others,  who  may  come  in  and  contrib- 
ute to  the  expenses  of  suit,  institutes  proceedings  for  their 
common  benefit,  that  those  who  derive  a  benefit  shall  bear 
their  proportion  of  the  expense  and  not  throw  the  whole 
burden  on  one.     This   is  equitable  and  just.     But  it  only 
ipplies  to  those   creditors  who   derive  a  benefit  from  the 
sernces  of  counsel  in  a  cause  in  which  they  are  not  specially 
represented  by  counsel.     If  a  creditor  has  his  own  counsel 
in  a  cause,  he  cannot  be  required  to  contribute  to  the  com- 
pensation  of  another.     And    this   contribution  must  come 
from  the  creditors.     The  debtor  cannot  be  charged  with  it. 
The  law  taxes  him  with  certain  costs  for  attorney  and  coun- 
sel fees;  and  the  courts  cannot,  directly  or  indirectly,  im- 
pose upon  him  fees  to  the  plaintiff's  counsel  beyond  what  is 
thus  provided  by  law — the  payment  to  the  counsel  for  the 
plaintiff  Jones,  adm'r,  &c.,  out  of  the  fund,  cannot  be  sup- 
ported by  any  law  or  practice  with  which  I  am  acquainted. 
And  I  am  at  a  loss  to  conceive  upon  what  ground  the  pay- 
ment to  the  counsel  for  the  defendants  in  the  case  of  Stovall 
V.  Hardy  can  be  supported.     The  plaintiff  in  that  case  is 
required  to  pay  his  proportion  of  the  counsel  fees,  amount- 
ing to  $300,  for  resisting  his  claim.     There  are  cases  of 
such  character,  as  when  a  husband  sues  for  a  divorce,  that 
the  plaintiff  is  required,  upon  principles  of  public  policy, 
to  pay  reasonable  counsel  fees  for  the  defence. 

This  is  no  such  case.  It  is  merely  the  ordinary  case  of 
a  conflict  of  claims,  and  one  party  is  taxed  out  of  his  recov- 
^y  to  pay  the  counsel  for  the  opposite  party.  I  see  noth- 
ing to  justify  it.  The  exception  to  those  payments  of  the 
commissioner  of  sale  should  have  been  sustained. 
Both  decrees  should  be  reversed  so  far  as  they  conflict 
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with  the  views  herein  expressed,  and  the  cause  remandc 
for  further  proceedings  in  conformity  therewith. 

WiNGFiELD,  P.,  and  McLaughlin,  J.,  concurred  in  tl 
opinion  of  Barton,  J. 

Decrees  reversed. 
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Miller  and  Others 


The  Richmond,  Fredericksburg  and  Potomac  Railroad 
Company. 

(Supreme  Court  of  Appeals  of  Virginia,  March,  iSyg.) 

[Virg^inia  Lraw  Journal,  1879,  p.  172.] 

City  Ordinance  Prohibiting  Use  of  Steam  Engine  on  Certain  Streets 
of  City — Violation  of— Injunction  to  Prevent — Case  at  Bar. 
On  the  8th  of  September,  1873,  the  council  of  the  city  of  Rich- 
mond passed  an  ordinance  prohibiting  the  R.  F.  &  P.  R.  R.  Com- 
pany from  using  steam  engines  on  that  part  of  Broad  street  in 
said  city  east  of  Belvidere  street  after  the  1st  of  January,  1874, 
nnder  a  penalty  of  not  less  than  $100  nor  more  than  $500  for  each 
violation  of  the  ordinance.  Notwithstanding  the  ordinance,  the 
railroad  company  continued  to  use  the  steam  engines  on  that  part 
of  the  street  prohibited  by  said  ordinance  after  the  said  1st  of 
January,  1874,  and  on  the  2d  of  January,  1874,  it  was  summoned 
before  the  police  justice  of  the  city  to  answer  the  city  of  Rich- 
mond for  the  violation  of  said  ordinance.  The  company  admitted 
the  violation  of  the  ordinance,  but  denied  its  validity,  on  grounds 
not  necessary  to  be  here  stated.  The  police  justice  held  that  t)ie 
ordinance  was  valid,  and  imposed  a  fine  of  $500  on  the  company 
for  the  violation,  and  from  this  decision  the  company  appealed  to 
the  circuit  court  of  the  city  of  Richmond,  which,  on  the  29th  of 
Jnnc,  1874,  affirmed  the  judgment  of  the  police  justice,  but  sus- 
pended the  execution  of  its  judgment  for  ninety  days,  to  allow  the 
company  to  apply  to  the  supreme  court  of  appeals  for  a  writ  of 
error  to  said  last-named  judgment.  During  the  pendency  of  the 
appeal  from  the  police  justice,  in  the  case  of  the  City  of  Richmond 
p.  The  Railroad  Company  in  the  circuit  court,  and  before  any 
<leci8ion  was  rendered  in  that  court,  Henry  Miller  and  others,  citi- 
zens of  Richmond,  property  owners,  &c. ,  on  said  Broad  street, 
filed  their  bill  in  the  chancery  court  of  said  city,  praying  for  an 
injunction  to  enjoin  and  restrain  said  railroad  company  from  the 
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lid  steam  engines,  alleging  that  it  was  a  nuisance,  da 
and  detrimental  to  them,  and  all  others  on  said  strec 
also  the  passage  of  the  ordinance,  its  violation,  and  tl 
the  city  council  to  exercise  the  power  attempted  by  tJ 
;e.  The  railroad  company  demurred  to  the  bill,  < 
nd  that  it  did  not  shew  a  proper  case  for  relief  in  equit 
^ered  denying  the  existence  of  the  nuisance,  and  al 
the  validity  of  the  ordinance  of  the  city  council.  C 
if  tlune,  1874,  the  judge  of  the  chancery  court  refused 
e  injunction,  but  continued  the  motion  for  the  same  uni 
1  right  should  be  decided  in  the  case  at  law  then  pendit 
Ircuit  court.  As  before  stated,  the  judgment  of  the  ci 
rt,  affirming  the  judgment  of  the  police  justice,  was  re 
I  the  29th  of  June,  1874,  but  suspended  for  ninety  days  f 
pany  to  apply  for  a  writ  of  error.  On  the  6th  of  Jul 
;  plaintiffs  in  the  injunction  suit  renewed  the  motion  f 
nction,  but  the  chancellor  again  refused  it  on  the  groui 
d  not  interfere  while  the  judgment  of  the  circuit  coui 
ling  the  legal  right,  was  suspended  by  the  order  of  th 
The  railroad  company  obtained  a  writ  of  supersedeas 
ment  of  the  circuit  court,  but  upon  a  hearing,  that  judj 
s  affirmed  by  the  supreme  court  of  appeals  of  Virgin! 
rwards  by  the  supreme  court  of  the  United  States.  C 
October,  1874,  during  the  pendency  of  the  writ  of  err 
Lse  from  the  circuit  court  in  the  court  of  appeals,  tl 
s  in  the  injunction  suit  again  applied  to  the  chancell 
n junction,  but  he  again  refused  to  grant  it,  and  from  th 
refusal  the  said  plaintiflFs  appealed.  On  a  motion  by  tl 
'  to  dismiss  the  appeal  as  improvidently  awarded:  held : 

fame — Same — Appeal . 

:  appeal  was  not  improvidently  awarded. 

lame — Same — Same. 

:  bill  shewing  upon  its  face  sufficient  ground  for  equitat 

f,  it  was  not  demurrable. 

Jame — Same — Same. 

:  chancellor  ought  to  have  granted  the  injunction,  m 
standing  the  pendency  of  the  writ  of  error  from  the  jud 
t  of  the  circuit  court;  the  plaintiffs  in  the  injunction  si 
not  bound  to  submit  to  the  invasions  of  their  rights,  a.i 
cur  hazards  to  life  and  property  during  the  pendency 
vrit  of  error  in  this  court. 

I  the  chancery  court  of  the  city  of  Richmond. 
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i  are  sufficiently  stated  in  the  headnotes. 

W.  P.  Burwell^  for  the  appellants. 

hn  0.  StegeVj  Quid  dd  Carrington  and 
for  the  appellees. 

delivered  the  opinion  of  the  court,  in 
dges  concurred,  except  Moncure,  P., 
le  case. 
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McDearman's  Ex'ors 

v. 

Robertson. 

(Supreme  Court  of  Appeals  of  Virginia,  March,  ^^79') 

[Virginia  Law  Journal,  1879,  p.  175.] 

Guardians — Accounts — Bill  by  Ward  to  Surcharge  and  Falsify  C 
missioner's  Report— Exceptions  to— Case  at  Bar.* 
James  McDearman  qualified  as  the  guardian  of  John  J.  Ro 
son  in  1852.  He  died  in  1867,  having  settled  several  ejc ^ 
accounts  from  year  to  year,  which  had  been  returned  to  the  co 
court  and  ordered  to  be  recorded.  Robertson,  having  arriv" 
his  majority,  filed  his  bill  against  A.  A.  North  and  Samu 
McDearman,  executors  of  said  James  McDearman,  deceased, 
the  surety  on  the  guardian's  bond,  in  March,  1869,  to  surcharge 
falsify  several  items  of  the  ex  parte  accounts,  and  for  a  fina 
tlement  of  the  guardianship  accounts.  After  two  settlen 
under  decrees  of  the  court,  the  commissioner  reported  a  ba 
due  from  the  guardian  to  the  ward  as  of  the  1st  of  March,  18< 
S5,715.59.  To  this  report  the  executors  filed  the  following-  e 
tions : 

1st.  ''Because  the  receipts  of  each  year  are  brought  int< 
account  in  the  year  in  which  the  rents  and  hires  accrued,  mj 
the  fund  bear  interest  a  3'ear  too  soon,  and  seriously  affectin 
result  of  the  scaling  during  the  war. 

2d.  "Because  the  commissioner  has  not  credited  the  g"ua 
with  S4,000,  invested  in  8  per  cent,  confederate  bonds  by  and 
the  advice  and  direction  of  the  county  court." 

3d.  "Because  the  commissioner  has  disallowed  certain  payi 
made  in  1863  and  1864  in  currency,  as  allowed  by  a  formet 
missioner  in  the  settlements  which  had  been  returned  to  the  c 
court,  approved  by  it,  and  ordered  to  be   recorded." 


*See  monographic  note  on  "Judicial  Sales'*   appended  to  V 
V.  Page,  21  Gratt.  636  (Va.  Rep.  Anno.). 
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All  three  of  these  exceptions  were  overruled  by  the  circuit  court, 
the  report  of  the  commissioner  was  confirmed,  a  decree  rendered 
for  the  balance  found  due  by  the  commissioner,  and  for  a  sale  of 
the  real  estate  of  the  testator  to  pay  the  same.  From  this  decree 
the  execdtors  appealed,  relying  for  errors  on  the  exceptions,  as 
just  stated,  to  the  commissioner's  report,  and  the  further  fact, 
that  the  decree  for  the  sale  was  made  by  the  court  below,  without 
giying^  the  heirs  and  devisees  of  the  decedent  a  day  within  which 
to  pay  the  amount  decreed  as  due  by  the  estate :  held  by  the  supreme 
court  of  appeals : 

Same— Same— Same — Sanne— Sanne — Rents  and  Hires. 
1.  There  is  no  error  in   the   decree   appealed   from  as  to  the  first 
exception ;  the  rents  and  hires   were   charged   by  the  commis- 
sioner, as  of  the  same  dates  they   were  entered  in  the  ex  parte 
accounts  settled  by  the  decedent  in  his  lifetime. 

Same— Same— Same — Same— Same— Investments. 
1  As  to  the  second  exception,  there  was  no  evidence  that  the 
investment  was  made  of  the  funds  of  the  ward  or  for  him. 
The  count)'  court  had  no  jurisdiction  to  authorize  any  such 
investment  under  the  act  of  1863,  and  its  order  was  a  nullity. 
And  this  was  not  a  case  in  which  an  order  of  the  circuit  court 
authorizing  such  an  investment  would  have  protected  the 
guardian.  See  Campbells  v,  Campbell's  ex'or,  22d  Gratt. ; 
Crickard's  ex'or  v,  Crickard,  25th  Gratt. 

Same— Same— Same— Same— Same— Scaling. 

3.  As  to  the  third  exception,  the  commissioner  was  right  in 
scaling  the  amounts  paid  by  the  guardian  in  confederate 
money  in  1863  and  1864,  from  their  nominal  amounts  to  the 
actual  value  of  the  same  in  gold,  as  of  the  dates  when  the)' 
were  severally  made. 

Sale  of  Testator's  Real  Estate— Fiduciary  Debt— Decree   Need  Not 
Provide  Day  to  Redeem. 

4.  The  cases  in  which  the  heirs  and  devisees,  should  have  a  day 
to  pay  the  amount  decreed  against  a  testator's  estate  before  a 
decree  of  sale  is  made  of  the  real  estate,  are  cases  where  the 
property  is  covered  by  a  lien,  such  as  a  mortgage  or  deed  of 
trust,  or  other  security  for  a  debt,  which  is  not  the  case  here. 
(Long,  Ac,  V.  Weller,  29th  Gratt.,  and  cases  cited.)  In  this 
case,  there  was  no  lien  of  any  kind,  but  it  was  a  suit  to  sub- 
ject the  real  estate  of  the  decedent  to  pay  a  fiduciary  debt,  the 
personal  estate  being   exhausted.     In    such    cases,    it    was  not 
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necessary  to  give  the  heirs  and  devisees  a  day  to  pay  in 
decree.  See  Judge  Anderson's  opinion  in  Crawford  v.  We 
23d  Gratt. 

From  the  circuit  court  of  Appomattox  county. 

The  facts  and  points   decided  sufficiently   appear  in 
leadnotes. 

John  Howard^  for  the  appellants. 

Klrhpatrick  c&  Blackford^  for  the  appellees. 

Christian,  J. ,  delivered  the  opinion  of  the  court,  in  w 
he  other  judges  concurred. 

Decree  affirmed. 
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Haetsook 

V, 

Staton. 

[Special  Court  of  Appeals  of  Virginia ^  March,  iSyg,) 

[Virginia  Law  Journal,  1879,  p.  183.] 

Principal  and  Agent— Settling  Accounts— When  Equity  Will    Take 

Jurisdiction — Case  at  Bar. 
Where  there  are  mutual  accounts  to  be  settled  between  a  princi- 
pal and  his  agent ;  or  a  discovery  is  necessary,  or  when  necessary 
to  prevent  a  multiplicity   of   suits,    or    where   the   ends  of  justice 
cannot  be  attained  at  law,  a  court  of  equity  will  take  jurisdiction 
of  a  snit  between  them ;  but   the    bare    relation   of   principal    and 
agent,  will  not  justify  the  interference  of  the  court  in  every  case, 
or  entitle  the  principal  to  come  into  that  court,  if  the  case  can  be 
fairly  tried  at  law. 

Same— Same — Same — Same. 

A  case  in  which  a  principal  filed  a  bill  against  his  agent,  to 
recover  an  alleged  balance  due  from  the  sale  of  a  tract  of  land  sold 
bj  the  agent  for  the  principal  before  the  late  war,  and  in  which 
the  bill  was  dismissed  on  the  demurrer,  on  the  ground  that  a  court 
of  equity  would  not  take  cognizance  of  the  case. 

From  the  circuit  court  of  the  city  of  Richmond. 

The  facts  are  suflSciently  stated  in  the  opinion  of  the  court. 

^Sieger  cfe  SancU^  for  the  appellant. 

Rfihert  Johnston  and  W,  J.  Mayo^  for  the  appellee. 

McLaughlin,  J.,  delivered  the  opinion  of  the  court. 

TWs  was  a  bill  in  chancery  in  the  circuit  court  of  Rich- 
mond city,  filed  by  the  appellee,  Benjamin  S.  Staton,  against 
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the  appellant,  Daniel  J.  Hartsook,  and  comes  up  by  ap 
from  the  decree  rendered  in  the  cause  by  the  said  court, 
appears  from  the  allegation  of  the  bill  that  the  plaintiff 
appellee  here),  in  the  fall  of  the  year,  1857,  being  th 
resident  of  the  state  of  Virginia,  but  about  to  remov 
the  state  of  Missouri,  appointed  the  defendant  (the  appel 
here)  his  attorney-in-fact  for  him,  and  in  his  name,  to 
and  convey  a  tract  of  land  in  the  county  of  Buckingl 
The  said  Hartsook  was  authorized  to  receive  the  pure 
money  and  undertake  to  transmit  it  to  Staton.  The 
was  sold  to  one  Thomas  S.  Ballard  for  the  sum  of  $2,- 
payable  in  three  equal  instalments,  at  fixed  periods, 
legal  interest  thereon  from  certain  days.  The  mothe 
Staton  and  the  widow  of  hfs  father,  then  living,  not  ha 
relinquished,  had  a  claim  of  dower  in  the  land. 

The  bill  further  alleges  that,  ''to  ensure  the  said  Bal 
a  good  title  for  the  said  tract  of  land,  and  to  induce  ; 
orator's  said  mother  to  unite  in  a  conveyance  thereof,  it 
agreed  between  your  orator,  his  said  mother,  and  the 
Hartsook,  who  was  a  wealthy  banker,  merchant  and  fan 
that  he  should  retain  in  his  hands,  upon  interest,  the 
instalment  of  said  purchase  money,  when  paid  by  said 
lard,  and  pay  over  the  interest  thereon  to  the  said  mo 
of  your  orator,  who  lived  in  the  neighborhood  of  said  E 
sook,  during  the  life  of  your  orator's  mother,  and  at 
death,  to  pay  the  same,  with  any  interest  thereon  from 
last-named  period,  to  your  orator.'' 

It  is  further  alleged  that  the  first  and  second  instalm 
were  collected  by  Hartsook,  and  after  deducting  com 
sions,  transmitted  to  Staton,  that  the  last  instalment  of  ^ 
was  collected  by  Hartsook,  and  as  the  plaintiff  suppc 
the  interest  was  duly  paid  to  Dorathy  Staton,  the  wid 
until  her  death  in  the  spring  of  1866  ;  but  that  Hart» 
*'upon  various  pretences,  which  are  wholly  unfounded 
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false,  refuses  to  pay  your  orator  the  said  sum  of  $800  with 
interest  thereon  from  the  death  of  said  Dorathy." 

Harteook  appeared  and  demurred,  and  the  demurrer  hav- 
ing been  argued,  the  court  overruled  the  demurrer,  and  re- 
quired the  defendant  to  answer  in  ten  days.  The  defendant 
then  answered,  and  after  various  proceedings,  a  final  decree 
was  rendered  in  favor  of  the  plaintiff  against  the  defendant 
for  the  sum  of  $800,  with  interest  thereon  from  the  1st  day 
of  June,  1866,  from  which  he  has  appealed. 

I  will  consider  the  demurrer.  It  is  insisted  by  the  appel- 
lee that  Hartsook  being  an  agent  or  trustee  may  be  required 
to  account  in  a  court  of  equity.  It  is  true  that  when  there 
are  mutual  accounts  between  the  parties,  or  a  discovery  is 
necessary,  a  court  of  equity  will  take  jurisdiction.  The  bare 
relation  of  principal  and  agent  does  not  justify  the  interfer- 
ence of  the  court  in  every  case,  or  entitle  the  principal  to 
come  into  a  court  of  equity  if  it  can  be  fairly  tried  at  law. 
Coffman  v.  Langston,  21  Gratt.  269  ;  1st  Story  Eq.  Jur. 
§  462.  So  also  the  jurisdiction  may  be  maintained  to  pre- 
vent a  multiplicity  of  suits,  or  where  the  ends  of  justice 
cannot  be  attained  at  law. 

But  conceding  Hartsook  to  be  an  agent,  the  jurisdiction 
of  a  court  of  equity  cannot  be  maintained  here  on  any  of 
these  grounds.  There  were  no  mutual  accounts  alleged  in 
the  bill  to  be  adjusted,  no  discovery  was  necessary,  there 
was  no  danger  of  a  multiplicity  of  suits,  and  it  does  not  ap- 
pear but  that  the  ends  of  justice  might  be  fully  attained  at 
law.  The  bill  alleges  that  Hartsook  collected  the  last  bond, 
that  Mrs.  Staton  is  dead,  and  that  Hartsook  is  bound  to 
pay  the  plaintiff  this  sum  with  interest  from  her  death. 
The  date  of  her  death  is  a  matter  susceptible  of  proof. 
There  was  no  diflSculty  in  maintaining  a  suit  at  law.  The 
remedy  was  clear  and  adequate. 

But  taking  the  allegations  of  the  bill  for  true,  as  we  must 
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of  Hartsook  ceased  upon 
id  the  fiduciary  relation  tl 
IS  then  to  be  treated  as  a  b 
8  to  pay  Mrs.  Staton  the  int 
dower,  and  at  her  death, 
leath  he  became  the  debtor 
mere   relation   of  debtor  i 
in  amount  exists,  equity  t 
t  the  plaintiff  has  mistaken 
rcuit  court  of  Richmond  c 
er  sustained,  and  the  bill  c 
t  prejudice  to  the  appellee 

EtW. 

►N,  J.,  concurred  in  the  opin 
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Kjnny 

V, 

Hoffman  and  als. 

{Supreme  Court  of  Appeals  of  Virginia^  July  y  iSjg,) 

[Virginia  Law  Journal,  1879,  p.  435.] 

Contract  for  Sale  of  Land— Vendor  Not  Prepared  with  Covenants- 
Specific  Performance  Matter  of  Favor — Case  at  Bar. 

Specific  performance  of  a  contract  for  a  sale  and  purchase  of 
land  will  only  be  decreed  as  a  matter  of  favor  where  the  vendor  is 
not  prepared  to  comply  with  his  covenants  until  the  hearing ;  and 
such  favor  will  only  be  granted  in  cases  where  it  can  be  granted 
without  prejudice  to  the  rights  of  the  vendee.  This  indulgence 
will  not  be  granted  when  the  defect  to  be  remedied  was  known  to 
the  vendor  or  his  attorney  at  the  time  of  the  contract  and  was 
concealed  from  the  purchaser.  And  more  especially  will  such 
indulgence  be  denied  when,  beside  the  failure  to  disclose  the 
existence  of  incumbrances,  an  account  is  necessary  to  ascertain 
the  state  of  the  title,  the  extent,  nature  and  amount  of  such 
incnmbrances. 

Same—Provisions  to  Convey  Clear  Title— Purchaser's  Rights. 

A  contract  for  the  sale  of  land,  which  provides  that  the  vendor 
shall  convey  to  the  purchaser  a  clear  title,  entitles  the  purchaser 
to  a  conveyance  of  the  land  with  general  warrant^',  and  free  from 
incnmbrances. 

Same — Specific  Performance — Incumbrances— Case  at  Bar. 

A  purchaser  of  land  buys  with  a  view  of  immediately  removing 
his  family  to  it,  and  is  assured  it  is  free  from  incumbrances  except 
one  deed  of  trust  to  secure  a  specific  debt.  Soon  after  the  pur- 
chase, he  ascertains  it  is  covered  by  several  deeds  of  trust,  and  by 
a  number  of  judgments  against  a  prior  owner  of  unascertained 
amounts:  held i 

He  is  well  justified  in  refusing   to    carry   out   the  contract ;  and 
specific  performance  will  not  be  enforced  against  him,  though 
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suit  brought  by  the  vendor,  after  two  years  he  has  hi 
liens  ascertained,  and  they  may  be  paid  out  of  the  pv 
te  money. 

was  a  suit  in  equity  in  the  circuit  court  of  Fauqui* 
brought  on  the  28th  of  December,  1868,  by  Charh 
ffman  against  P.  G.  Kinny  and  several  others,  i 
>ecific  execution  of  a  contract  by  which  said  Hoffmj 
mid  Kinny  a  tract  of  land  of  five  hundred  and  eight; 
es,  in  said  county,  at  $25  per  acre,  and  to  have  tl 
(  deed  of  trust  and  judgments  ascertained,  in  ord< 
might  make  a  clear  title  to  the  purchaser, 
written  contract  bears  date  on  the  10th  of  Augus 
ind  after  setting  out  the  land  and  the  price  to  be  pai 
?s  that  Hoffman  shall  deliver  immediate  possession 
d,  except  certain  specified  parcels,  and  of  these  posse 
,s  to  be  given  on  the  1st  of  January  next.  And  it  f  u 
rovides  *'that  Kinny  is  to  pay  to  said  Hoffman  tl 
amount  of  the  purchase  money  as  soon  as  a  cle 
made  to  him." 

ly  resisted  the  specific  execution  of  the  contract, 
»und  that  immediate  possession  was  the  important 
mi  to  the  purchase  by  him,  and  that  he  ascertains 
le  contract  was  made,  that  the  land  was  incumbei 
LOUS  deeds  of  trust  and  judgment  liens,  and  he  the 
fused  to  carry  out  the  purchase,  and  gave  notice  the 
offman. 

cause  was  pending  and  strongly  contested  for  t 
ind  two  or  more  reports  were  madeby  acommis.<io£ 
he  liens  upon  the  property  by  deed  of  trust  and  ju 
and  all  the  liens  by  deed,  but  one  for  a  specific  amot 
been  removed,  and  the  judgments  and  their  atnov 
ined,  the  cause  came  on  to  be  heard  on  the  29th 
iber,  1870,  when  the  court  held  that  the  plaintiff 
i  to  have  a  specific  execution  of  the  contract,  and 
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creed  that  P.  G.  Kinny  should  pay  to  R.  Taylor  Scott,  who 
was  appointed  special  commissioner  for  the  purpose,  the  sum 
of  114,635.32  within  thirty  days  from  the  date  of  the  decree ; 
and  that  upon  the  payment  of  said  sum  of  money  to  said 
special  commissioner,  he,  the  said  special  commissioner, 
should  deliver  to  the  said  Kinny  the  deed  from  C.  W.  Hoff- 
man and  wife  to  said  Kinny,  filed  in  the  court  with  the  bill ; 
and  the  sheriff  was  directed  to  put  the  said  Kinny  in  posses- 
sion of  the  land.  Should  the  said  Kinny  fail  to  pay  the  said 
sum  of  money  within  the  time  aforesaid,  then  it  was  further 
decreed  that  commissioners  named  should  proceed  to  sell  the 
land  at  public  auction,  on  the  terms  of  cash  for  so  much  as 
was  necessary  to  cover  expenses,  and  for  the  balance  on  a 
credit  of  one,  two  and  three  years,  and  make  report,  &c. 

In  February,  1871,  the  commissioners  reported  that  they 
had  sold  the  land,  and  that  C.  W.  Hoffman  had  become  the 
purchaser  at  $18. 50  per  acre.  And  on  the  17th  of  April  the 
court  made  a  decree  confirming  the  sale.  From  these  de- 
crees Kinny  applied  to  this  court  for  an  appeal ;  which 
was  allowed. 

John  S.  MoMby  and  Wm.  If.  Payixej  for  the  appellant. 

Brooke  <t  Scott^  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the  court,  in  which 
the  other  judges  concurred. 

Held  as  stated  in  the  headnotes. 

Decree  reversed. 


Digitized  by  VjOOQ IC 


Hudson  v.  Bubwell.  [Vol, 


Hudson  and  als. 

V. 

Burwell's  Adm'r,  &c. 

ial  Court  of  Appeals  of  Virginia^  September^  i88g,) 
[Virginia  Law  Journal,  1879,  p.  572.] 

Deputy — Money  Received  by  Deputy  in  Administrati 
ts— Liability  of  Sheriff  for— Case  at  Bar. 
rlncipal  deputy  of  B.,  as  sheriff  of  M.  county,  reccii 
rmer  administrator   of    H.,    a   sum  of  money  to  hold 

for  the  sureties  of  said  R.  Subsequently,  R.  v 
nd  the  estate  of  H.  was  committed  to  the  hands  of  s; 
ff — P.  still  being  his  principal  deputy.  This  sum  v 
I  settlement  of  the  estate  as  assets  of  the  estate  in  1 
.,  deputy  for  B.,  adm'r:  held-.  B.  and   his   sureties  \ 

for  such  sum  and  interest  to  the  distributees  of  H. 

le— Same. 

is  responsible  for  assets  of  an  estate  committed  to 
ch  come  to  the  hands  of  his  deputy  after  the  expirat: 
Lff*s  term  of  office,    unless   he  took  steps  to  remove 

le  circuit  court  of  Mecklenburg  county. 

;ts  are  only  partially  stated  in  the  opinion  and  hei 
it  is  hoped  suflSciently  for  a  proper  understand] 
ints   determined.     Inability  to  find  a  copy  of 
jvents  a  fuller  statement.) — Ed. 

\  cfe  MaTHhall^  for  the  appellants. 

for  the  appellees. 
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McLaughun,  J.,  delivered  the  opinion  of  the  court. 

Two  questions  are  presented  in  this  record.  First,  did 
assets  come  to  the  hands  of  Peyton  R.  Burwell,  the  sheriff 
and  administrator,  and,  secondly,  is  the  sheriff  accountable 
therefor  upon  his  official  bond,  they  having  been  received, 
if  at  all,  after  the  expiration  of  his  term  of  office  as  sheriff. 

It  appears  that  R.  A.  Puryear,   the  deputy  of  P.  R.  Bur- 
well,  the  high  sheriff  of  Mecklenburg  county,   received  of 
Abram.  Ramey,   the   former   administrator    of    Mary  W. 
Hudson,  the  sum  of  $315,  which  he  was  to  hold  as  an  indem- 
nity for   Ramey's    sureties.       Subsequently,    Ramey   was 
removed,  and  the  estate  committed  to  P.  R.   Burwell,  the 
sheriff  of  Mecklenburg  county,  Puryear  being  his  principal 
deputy.     In  the  original  suit  of  the  appellants  against  Bur- 
well and  Puryear,  an  account  was  taken  by  Commissioner 
Atkins  of  the  assets  of  Burwell  as  administrator,  and  Pur- 
year, his  deputy,  who  ascertained  the  amount,  charging  the 
$315  on  the  1st  day  of  August,   1866,  with  interest,  to  be 
$54rl.62.     No  exceptions  were  taken  to  this  report,  and  it 
was  approved  and  a  decree  rendered  on  the  10th  day  of  April, 
1867,  and  P.  R.  Burwell,   sheriff  and  administrator,   was 
required  to  pay  to  the  several  parties  entitled  thereto  their 
proportionate  shares  of  the  said  aggregate  balance.     I  am 
inclined  to  think  that  Burwell  and  his  privies  in  contract 
were  concluded  by  this  decree,  but  even  if  the  sureties  on 
his  official  bond  were  not  so  concluded,  nothing  appears  that 
this  balance  is  not  due  from  the  administrator.     Puryear, 
the  deputy  of  Burwell,  may  have  received  it  originally  as  an 
indemnity,  but  it  appears  from  his  answer,  filed  as  early  as 
September,  1852,  that  he  treated,  and  so  regarded  it,  as  assets 
of  Mary  W.  Hudson,  and  this  view  is  confirmed  by  his  allow- 
ing it  to  be  reported  against  him  by  Commissioner  Atkins  in 
a  suit  to  which  he  was  a  party.     I  think  this  sum  must  be 
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asidered  as  having  come  into  the  hands  of  the  deputy,  \ 
th  which  the  sheriff,  as  principal,  must  be  chargeable. 
Is  the  sheriff  responsible  for  assets  which  came  into 
nds  after  the  expiration  of  his  term  as  sheriff  i     The  p( 
n  alleges  the  circuit  court  thought  not,    and   upon   t 
[)und  dismissed  the  bill.     The  estate  was  committed  to  k 
sheriff  for  administration  ex  virtute  officii.     It  was 
ty  to  complete  the  administration.     No  provision  was  mj 
the  statute  for  administration  de  hoah  devolving  on 
jcessor.     And  where  the  assets  were  received  by  the  sh 
s  deputy  after  the  expiration  of  the  sheriff's  term  of  offi 
J  sheriff  is  responsible  therefor,   unless  he  took  steps 
nove  the  deputy,  which  does  not  appear  to  have  been  d( 
this  case.     Dabney  and  others  v.  Smith's  legatees,  5  Le 
;  Douglass'  ex'or   v.  Stump,   5  Leigh  392  ;     Tyler  i 
lers  V.  Nelson's  adm'r,  14  Gratt.   214. 

[  am  of  opinion  that  the  circuit  court  erred  in  disnaiss 
I  bill  of  the  plaintiffs.     The  demurrer  should  have  b< 
3rruled   and  a  decree  rendered  against  Burwell  and 
•eties  for  the  several  amounts  decreed  the  plaintiffs  on 
Lh  day  of  April,   1867. 

WiNGFiELD,  P.,  and  Barton,  J.,  concurred. 

Decree  reversed. 
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Strother's  Adm'r,  &c. 

V, 

Strother's  Adm'r,  &c. 

[Special  Court  of  Appeals  of  Virginiay  October  ^  1879,) 

[Virginia  Law  Journal,  1879,  p.  631.] 

Bonds  Conditioned  to  Leave  Son  One-Half  of  Estate  by  Will- 
Validity  of— Case  at  Bar. 
A.  was  the  only  child  of  J.  by  his  first  marriage.  On  the  second 
mairiage  of  J. ,  A.  became  displeased  and  determined  to  go  away 
from  home.  J.  was  devoted  to  his  son  A.,  and  by  certain  promises 
induced  him  to  remain  at  home,  and  A.  and  J.  then  made  an 
agreement  in  the  shape  of  a  bond  for  $10,000,  payable  to  A.,  his 
heirs,  executors,  &c.,  with  the  following  conditions:  That  J. 
should,  by  liis  will,  give  A.  one  full  half  of  all  of  his  estate  of 
which  he  should  die  seized  (and  should  any  be  conveyed  by  J. 
during  his  life,  it  should  be  accounted  for  in  the  allotment  afore- 
said). Should  A.  die  before  J.,  then  the  same  bequest  to  be  made 
in  the  manner  directed  by  the  will  of  A.  to  his  heirs,  if  he  should 
have  any ;  that  A.  should  faithfully  discharge  the  duties  of  man- 
ager of  J.  's  farm  in  F.  county,  Va. ,  for  the  year  1840,  receiving 
as  compensation  for  his  services,  one-sixth  of  the  crops,  and  should, 
after  that  period,  reside  in  said  county  of  F.  during  his  own  life 
or  that  of  his  father.  If  J.  performed  the  conditions  on  his  part 
the  bond  was  to  be  void,  and  if  A.  failed  to  perform  them  on  his 
part  the  bond  was  to  be  void.  At  the  time  of  the  execution  and 
delivery  of  the  bond  to  A.,  in  October,  1839,  he  was  a  minor,  but 
t>«came  of  age  the  year  1840.  A.  resided  on  the  farm,  superin- 
tending it  in  1840,  and  after  that  resided  in  the  county  of  F.  till 
his  death,  which  occurred  in  the  lifetime  of  J.,  his  father.  A. 
niarried  and  left  four  children.  J.  died  in  1864,  leaving  his  second 
wife  and  three  children.  By  his  will  he  left  one-third  of  his  estate 
to  his  wife  for  life,  the  residue  to  be  divided  into  four  parts,  one 
to  each  of  her  children,  and  the  remaining  fourth  to  the  children 
of  A.,  charging  this  fodrth  with   any   debts  he  had  paid  or  might 
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be  required  to  paj'  for  A.  By  a  clause  of  this  will  he  referre 
the  paper  executed  to  A  in  1839,  and  said  he  desired  to  revoke 
paper,  and  that  the  terms  of  the  will  should  be  carried  out ; 
that  if  any  claim  should  be  asserted  under  that  paper,  the  chiU 
of  A.  should  have  no  part  of  his  estate.  Much,  if  not  nearly 
of  the  estate  was  derived  through  J.'s  first  wife,  the  mother  o: 
On  a  bill  filed  by  the  administrator,  with  the  will  annexed  c 
to  ascertain  the  respective  rights  of  the  distributees  of  J.'s  es 
under  the  bond  and  will :  held : 

Same — Same — Same. 

1.  Although  A.,  at  the  time  of  entering  into  the  agreement  \ 
J.  in  1839,  was  a  minor,  yet,  as  he  came  of  age  in  1840, 
elected  to  and  did  perform  the  conditions  of  the  bond  on 
part,  his  heirs  are  entitled  to  receive  one-half  of  J.'s  est 
according  to  the  terms  of  the  bond,  subject  only  to  the  dc 
rights  of  J.'s  widow.  And  any  debts  paid  for  A.  by  J., 
intended  to  be  charged  as  advances,  should  be  so  chai 
against  the  share  to  be  allotted  to  his  heirs. 

Case  Made  Out  between  Defendants — Decree  between. 

2.  Whenever  a  case  is  made  out  between  defendants,  by  evide 
arising    from    pleadings    and    proofs    between    plaintiffs 
defendants,  a  court   of    equity   is  entitled    to    make    a    de 
between  the  defendants  and  is  bound  to  do  so. 

Cross-Bills. 

3.  For  some  of  the  doctrines  as  to  when  a  cross-bill  should 
required,  and  a  decree  for  specific  performance  rendered, 
opinion  of  Barton,  J. 

From  the  circuit  court  of  Fauquier  county. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opii 
of  the  court. 

Tucker  A  Noland  and  Brooke  cfe  Scott^  for  the  appella 

E.  Iluntoa  and  J.  M.  Forbes^  for  the  appellees. 

Barton,  J. ,  delivered  the  opinion  of  the  court. 

Alpheus  J.  Strother  was  the  only  child  of  John  Strol 
by  his  first  marriage.     His  father  married  again.     Alpl 
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was  displeased  by  this  marriage,  and  at  the  prospect  of  other 
children  sharing  with  him  his  father's  estate,  to  which  he 
considered  himself  entitled  by  reason  of  his  mother's  prop- 
erty being  its  foundation. 

He  determined  to  go  to  Texas  to  live,  and  left  his  father's 
house  for  that  purpose,  refusing  to  return  unless  his  father 
would  secure  him  in  a  certain  proportion  of  his  property. 

His  father,  between  whom  and  the  son  the  warmest  affec- 
tion existed,  was  distressed  at  the  proposed  separation,  and 
the  idea  of  his  son's  emigration  to  a  distant  country,  then 
represented  to  be  the  scene  of  much  disorder  and  violence, 
the  dangers  of  which  would  be  enhanced  to  the  son  by  his 
somewhat  reckless  disposition.  He  was  induced  to  return 
to  his  father's  house  by  some  promise  made  to  him,  and  an 
agreement  was  subsequently  arrived  at  between  them,  which, 
under  the  advice  of  Wm.  F.  Randolph,  Esq.,  then  a  promi- 
nent member  of  the  bar,  who  prepared  the  instrument,  took 
the  shape  of  a  bond  for  ten  thousand  dollars,  payable  to 
AJpheus,  "his  heirs,  executors,  administrators  and  assigns," 
with  the  following  condition  :  '  'That  if  the  above-named  John 
Strother  shall,  by  his  last  will  and  testament,  bequeath  to  the 
said  Alpheus  J.  Strother,  who  is  his  only  son,  the  full  one- 
half  of  all  the  property  of  which  he  dies  possessed,  whether 
real,  personal  or  mixed,  and  should  the  said  John  Strother 
convey  away  by  deed  of  gift  any  portion  of  his  estate,  it  shall 
be  accounted  for  in  the  allotment  aforesaid,  and  should  the 
said  Alpheus  J.  die  before  the  said  John  Strother,  then 
the  same  bequest  to  be  made,  or  in  the  manner  which  he 
may  direct,  by  his  last  will  and  testament,  to  his  heirs,  if 
any  he  should  have,  and  as  a  further  consideration,  the  said 
Alpheus  J.  Strother  covenants  that  he  will  faithfully  discharge 
the  duties  of  superintendent  of  the  farm  of  the  said  John 
Strother,  lying  in  the  county  of  Fauquier,  for  and  during 
the  year  of  1840,  receiving  as  compensation  for  his  services 

1  Va  Dec— 24 
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ixth  part  of  all  the  crops  of  corn,  wheat  and  oats  m 
e  said  farm  during  the  year  1840,  and  shall,  after  t 
i,  remain  in  the  county  of  Fauquier  as  the  place  of 
jncc  during  his  own  life  and  that  of  his  father,  the  s 
Strother.  On  a  compliance  of  the  foregoing  coven 
e  part  of  the  said  John  Strother,  then  the  above  obli 
:o  be  void ;  and  on  the  failure  to  comply  on  the  [ 
?  said  Alpheus  J.,  the  above  obligation  is  also  void, 

0  remain  in  full  force  and  virtue.'' 

is  bond  was  executed  and  delivered  on  the  22d  Octol 
to  Alpheus,  who  did  superintend  his  father's  U 
le  year  1840,  receiving  the  compensation  for  his  S€ 
;S  therein  provided.  And  did,  after  that  period,  c 
to  reside  in  the  county  of  Fauquier  until  his  dej 

1  occurred  in  the  lifetime  of  his  father. 

had  married  in  1840,  and  left  four  children,  who 
3s  to  this  suit. 

in  Strother  died  in  1864,  leaving  his  second  wife 
children  by  her  surviving  him. 

his  will  he  left  one-third  of  his  estate  to  his  wife 
fe  ;  the  residue  to  be  divided  into  four  parts,  one 
of  her  children,  and  the  remaining  fourth  to  the  c 
of  Alpheus,  which  was  to  be  charged  with  all  the  d< 
d  paid  or  might  thereafter  have  to  pay  as  surety 

e  fourth  clause  of  his  will,  dated  1st  February,  186: 
►Hows  :  ''Shortly  after  my  intermarriage  with 
nt  wife,  I  gave  to  my  son,  Alpheus  J.  Strother,  a  pj 
ig  touching  the  disposition  of  part  of  my  estate  ; 
purport  of  that  paper  I  do  n«t  now  remember,  bi 
?  to  revoke  the  same,  and  substitute  the  provision: 
my  will,  in  lieu  thereof,  but  if  any  claim  upon 
J  be  established  by  reason  of  that  paper,  then  I  di 
he  children  of  my  said  son,  Alpheus  J.  Strother,    s 
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have  no  part  of  my  estate,  but  that  the  residue  of  my  estate, 
after  the  payment  of  my  debts,  and  the  allotment  of  the  one- 
third  part  to  my  wife,  shall  be  equally  divided  among  my 
children  by  my  present  wife." 

The  widow,  who  had  been  nominated  as  executrix  having 
renounced,  the  estate  was  committed  to  Wm.  M.  Hume, 
sheriff,  &c.,  who  filed  his  bill  against  the  widow  and  child- 
ren of  John  Strother  and  the  administrator  de  bonis  no7i, 
and  the  children  of  Alpheus  J.  Strother,  alleging  that  hav- 
ing notice  of  the  'paper  writing,'  as  referred  to  in  the  4:th 
clause  of  his  testator's  will,  but  knowing  nothing  of  its  pro- 
visions or  validity,  he  ''is  advised  that  he  cannot  safely 
proceed  in  the  settlement  of  his  testator's  said  estate,  unless 
the  said  paper  shall  be  produced,  and  its  validity  passed  upon 
by  some  tribunal  of  competent  jurisdiction,  and  that  he  is 
entitled  to  ask  the  aid  of  a  court  of  equity  to  compel  the  pro- 
duction of  said  paper,  and  to  require  the  parties  represent- 
ing the  several  estates  of  said  John  Strother,  deceased,  and 
A.  J.  Strother,  deceased,  to  interplead  touching  the  same,  so 
that  such  decree  may  be  made  concerning  the  same  as  will 
protect  your  orator  in  the  discharge  of  his  duties  as  adminis- 
trator ;"  and  the  prayer  of  the  bill  is,  that  all  the  parties 
may  be  required  to  answer  ;  that  the  administrator  of  A.  J. 
Strother  "may  be  required  to  produce  the  said  'paper  writ- 
ing,' if  in  his  possession  or  under  his  control  ;  that  all  par- 
ties interested  therein  may  be  required  to  interplead  before 
your  honor  ;  that  your  honor  will  make  such  orders,  from 
time  to  time,  as  may  be  lawful  and  proper  to  protect  the 
e^te  of  your  orator's  said  testator,  and  to  direct  your  ora- 
tor in  the  proper  administration  of  the  same  ;  that  the 
accounts  of  your  orator  may,  from  time  to  time,  be  settled 
under  the  supervision  of  the  court,"  and  for  general  relief. 

Mrs.  Strother,  the  widow  of  John  Strother,  filed  her  an- 
swer to  this  bill,  as  well  for  herself  as  her  children,  whose 
interests  she  asked  may  be  protected  in  like  manner  as  her 
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calls  for  full  proof  of  the  paper,  and  submits  the  lej 
ons  arising  upon  it,  and  her  husband's  will  to  the  cou 
3  to  the  paper  with  an  accurate  statement  of  its  si] 
t.  Denies  that  it  was  upon  valuable  consideration, 
than  a  mere  voluntary  obligation.  Denies  that  th( 
ny  valid  or  binding  contract.  And  prays  "the  cox 
lare  it  null,  and  let  the  true  will  of  her  husband 
d  out." 

\ris,  the  administrator  of  A.  J.  Strother,  who  had  mi 
ne  of  his  daughters,  answered,  filing  with  his  ans\i^ 
>nd,  which  he  had  found  among  the  papers  of  his  int< 
tverring  that  Alpheus  had  fully  performed  all  the  cc 
«}  on  his  part ;  that  John  Strother,  by  the  terms  of  1 
lad  committed  a  breach  of  the  conditions  of  the  bor 
sisting  that  he  had  the  right  to  demand  payment — tl 
nsideration  upon  which  it  was  executed  was  valuab 
at  it  was  a  valid  and  subsisting  charge  upon  the  esb 
m  Strother. 

depositions  of  many  witnesses  were  taken,  and  t 
coming  on  to  be  heard  on  the  22d  April,  1868,  t 
was  of  the  opinion  that  the  obligation,  dated  the  2 
3r,  1839,  was  a  valid  and  subsisting  obligation  up< 
:ate  of  John  Strother,  performance  of  which  wou 
orced  in  a  court  of  equity,  but  that  in  the  then  state 
ladings  no  decree  for  specific  relief  could  be  rendere< 
^d  the  cause  and  gave  permission  to  the  defendants,  t 
t  law  of  Alpheus  J.  Strother,   to  file  their  cross-b 

for  specific  execution  of  said  obligation,   and  sa 
IS  they  might  be  entitled  to. 

cross-bill  was  accordingly  filed  by  the  heirs  at  law 
IS   J.    Strother,    to    which   Mrs.   Strother    filed    h 
rer  and  answer;  and  at  the  September  term,  1868,  t 
►verrulcd  the  demurrer,  and  appointed  commissione 
ide  into  two  equal  parts  the  real  estate  of  which  Jol 


Digitized  by  VjOOQIC 


Va.  Dec.]  Strother  v.  Strother.  373 

Strother  died  seized,  having  reference  to  quantity  and 
qnality,  and  to  allot  one  of  the  moieties  to  the  heirs  at  law  of 
Alpheus  J.  Strother,  and  make  report  to  the  court ;  and  a 
further  order  of  inquiry  as  to  the  property  held  by  John 
Strother  at  his  death. 

The  widow  of  John  Strother  and  her  children  obtained  an 
appeal  to  the  district  court  at  Fredericksburg,  which  has  been 
transferred  to  this  court. 

The  circuit  court  considered  this  a  case  for  specific  per- 
formance. If  that  view  were  correct,  the  cross-bill  was  indis- 
I)ensable ;  for  no  such  claim  had  been  then  made  on  behalf  of 
Alpheus  J.  Strother's  estate,  and  no  such  issue  had  been  pre- 
sented by  the  j)leadings.  The  cross-bill  would,  therefore,  have 
t>een  necessary  as  a  foundation  for  such  decree.  I  do  not 
consider  this  a  case  for  technical  specific  performance.  The 
contract  is  not  for  any  property  in  specie,  but  only  for  gross 
vslue.  It  is  for  the  full  half  of  all,  whether  real,  personal 
or  mixed.  One-half  in  value  would  fulfill  the  contract.  A 
bequest  of  a  certain  amount  in  money,  which  proved  to  be 
equal  to  the  value  of  one-half  of  John  Strother's  estate,  would 
have  satisfied  the  condition  of  the  bond.  Alpheus  could  not 
claim  the  one-half  of  any  particular  piece  of  property,  whether 
it  was  real,  personal  or  mixed,  but  only  the  value  of  one-half 
of  all,  which  is  a  mere  claim  for  money.  So  far,  then,  as 
the  cross-bill  was  required  to  present  that  question  to  the 
court,  it  is  deemed  to  have  been  unnecessary. 

Nor  is  it  considered  to  have  been  required  for  any  other 
purpose.  The  object  of  such  a  bill — not  being  also  for  dis- 
covery— is  ''to  obtain  full  relief  to  all  parties  touching  the 
matters  of  the  original  bill."     Story's  Eq.  PI.  §  389. 

Under  the  frame  of  the  original  bill  in  this  case,  a  cross- 
hill  was  unnecessary  for  full  relief  as  between  the  plaintiff, 
»wl the  administrator,  and  heirs  at  law  of  Alpheus  J.  Strother. 
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ent   Tucker  in  Hubbard  v.  Goodwin,  3  Leigh  5 
jrs  to  the  subject  of  decrees  between  co-defendai 

efendant,  who  answers  the  plaintiff's  bill,  does 
o  on  to  state  his  own  case  as  it  relates  to  the  di£ 
ween  him  and  his  co-defendant.  There  is  no  is 
,  nor  any  provision  for  taking  their  testimony 
3  to  the  peculiar  matters  in  controversy  betw 
A.nd  hence,  in  many  cases,  the  contest  between  tl 
ome  fairly  before  the  court." 
ase  where  the  defendants  had  stated  the  case  full; 
d  to  the  difference  between  themselves,  when, 
it  difference  was  the  very  subject  of  controversy 
—when  the  issue  was  made  up,  and  the  testim* 
)  that  the  case  did  come  fairly  before  the  court 
►How,  by  necessary  implication,  that  the  court  she 
to  decree  between  the  co-defendants  without  req 
)ss-bill. 

ccordingly  we  find   the  note  laid  down  by  Lc 

id  Redesdale  before  the  House  of  Lords,  in  Chai 

i  Dunsang  et  al.,  2  Sch.  &  Lef.    718,  cited  by  Ju 

M.  Blair  v.  Thompson,  11  Gratt.  446,  as  folio 

jnever  a  case  is  made  out  between  defendants, 
arising  from  pleadings  and  proofs  between  plain 
ndants,  a  court  of  equity  is  entitled  to  make  a  de< 
the  defendants,  and  is  bound  to  do  so." 
case  at  bar,  the  defendants  have  mutually  stated 
espect  to  the  difference  between  them  ;  the  issue 
;  the  testimony  taken  on  their  respective  behi 
ill  was  taken  prior  to  filing  the  cross-bill,  exce] 
'ormal  proof  of  handwriting.  And  the  case 
id  fully  before  the  court,  without  any  objectior 
de,  that  there  was  any  defect  in  pleadings  or  pro 
he  case  was  not  ready  for  hearing  as  to  their  res] 
tns. 
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And  there  is  here  the  less  occasion  for  a  cross-bill,  from 
the  fact,  that  the  original  bill,  if  not  a  technical  bill  of  inter- 
pleader, is  in  the  nature  of  a  bill  of  interpleader,  and  is  in 
terms  a  bill  filed  by  an  administrator  de  honis  non^  *  *to  obtain 
the  direction  of  the  court  upon  the  adverse  claims  of  different 
defendants,"  which,  of  itself,  and  without  any  cross-bill, 
**puts  the  defendants  to  contest  their  respective  claims." 
See  3  Danl.,  Ch.  Pr.    1765. 

It  seems,  therefore,  in  this  case,  unnecessary  to  consider 
the  cross-bill,  or  many  of  the  questions  arising  under  it, 
however  interesting  they  may  be  from  the  learning  and 
ability  with  which  they  have  been  discussed  on  both  sides. 

It  is  contended  by  the  counsel  for  the  appellants,  that  the 
considerations  expressed  in  the  bond  in  the  form  of  conditions 
to  be  performed  by  Alpheus  do  not  constitute  valuable  con- 
sideration on  his  part,  because,  as  to  the  condition  that  he 
should  superintend  his  father's  farm  for  the  year  1840  ;  that 
he  was  not  of  age  when  the  agreement  was  made,  and  was 
therefore  incapable  of  binding  himself  ;  that  he  was  under 
the  legal  control  of  his  father,  who  was  entitled  to  his  services 
until  his  arrival  at  full  age ;  and  that  those  services,  therefore, 
furnished  no  consideration  for  any  agreement  on  the  part  of 
the  father  ;  and  as  to  the  condition  of  his  continued  residence 
in  the  county  of  Fauquier,  that  it  did  not  of  itself  constitute 
valuable  consideration. 

If  Alpheus  was  not  of  full  age  when  the  bond  was  executed, 
he  certainly  became  so  during  the  year  1840.  And  after  his 
arrival  at  age  continued  to  act  as  his  father's  manager  for  the 
rest  of  the  year,  and  to  reside  in  the  county  of  Fauquier 
during  the  remainder  of  his  life. 

In  the  absence  of  proof  to  the  contrary,  presumption  of 
law  would  be,  that  the  acts  of  performance  on  his  part 
related  to  the  conditions  he  was  required  to  perform.  The 
burden  of  proof  lies  on  the  other  side  to  show  that  they  were 
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to  be  ascribed  to  some  other  cause.  No  such  proof  is  offered 
On  the  contrary,  it  appears  from  the  bond,  independently  o 
the  legal  presumption  from  his  performance  of  the  condition 
after  his  arrival  at  age,  that  he  did  ratify  and  elect  to  hoi 
his  father  to  his  obligation.  By  this  election  the  father  wa 
bound  equally  as  if  Alpheus  had  been  of  full  age  when  it  wa 
originally  made.  3  Rob.  Pr.  (new),  p.  221,  and  authoritie 
there  cited. 

While  I  think  it  could  be  shown  by  reason  and  on  authority 
that  the  services  rendered  by  Alpheus,  and  his  continue 
residence  in  the  county  of  Fauquier  would  constitute  valuabl 
consideration,  I  do  not  deem  it  necessary  to  discuss  the  point 
us  in  the  view  which  I  take  of  the  case,  it  is  not  material 
however  important  it  might  be,  if  this  were  a  case  of  specifi 
performance  appealing  to  the  discretionary  power  of  th 
court. 

Suppose  this  bond  is  to  be  considered,  as  is  contended  fo 
the  appellants,  as  made  without  valuable  consideration,  t 
be  a  mere  voluntary  obligation.  Such  obligation  is  goo 
and  valid  between  the  parties,  and  constitutes  a  debt  due  b 
the  obligor  to  the  obligee. 

By  our  statutes  prescribing  the  order  in  which  the  debt 
of  a  decedent  shall  be  paid,  voluntary  obligations  are  put  i 
the  last  class.  But  they  are  classed  as  debts  to  be  paid  ou 
of  the  .state  ;  which  is  bound  for  their  payment,  both  realt 
and  personalty,  before  an  heir  or  devisee  can  claim.  Cod 
of  1860,  chap.  130,  sec.  25  ;  131,  sec.  3. 

If  this  were  a  single  bill  for  the  payment  of  ten  thousan 
dollars  at  the  death  of  the  obligor,  it  cannot  be  denied  thf 
the  administrator  of  the  obligee  would  be  entitled  to  recovc 
the  whole  amount. 

If  the  only  conditions  were  that  Alpheus  should  act  as  h 
father's  manager  for  the  year  1840,  for  the  stipulated  con 
j)cnsation,  and  should  afterwards  continue  his  residence   i 
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the  county  of  Fauquier  during  their  joint  lives,  and 
Alpheus  had  performed  these  conditions,  the  result  would  be 
the  same,  without  regard  to  the  question  whether  the  con- 
ditions separately  or  jointly  amounted  to  valuable  considera- 
tion. 

If,  in  additon  to  the  conditions  to  be  performed  by  the 
obligee  there  was  the  further  condition  that  the  obligation 
should  be  discharged  by  the  payment  of  a  certain  amount, 
the  rights  of  the  obligee,  upon  his  performance  of  the  condi- 
tions imposed  upon  him,  would  only  be  varied,  so  as  to 
enable  him  to  claim,  instead  of  the  full  amount  of  the  bond, 
that  amount  only  by  which  it  was  provided  that  the  bond 
might  be  discharged.  That  amount  need  not  be  stated  in 
express  words  ;  it  would  be  sufficient  that  it  was  so  expressed 
as  to  be  capable  of  being  ascertained. 

I  consider  it  the  true  construction  and  legal  intendment  of 
the  condition  to  be  performed  by  John  Strother  in  discharge 
of  the  bond,  that  the  obligation  was  to  be  discharged  by  the 
l^ayment,  at  the  death  of  the  obligor  in  the  manner  pro- 
vided, of  so  much  as  would  be  equal  to  the  value  of  one-half 
of  the  estate,  which  he  had  the  right  to  dispose  of  by  will. 
And  thus  the  obligee  would  only  be  entitled  to  that  amount, 
which  could  be  readily  determined  by  simple  calculation, 
when  the  value  of  the  estate  was  ascertained. 

In  an  action  of  debt  on  this  bond,  the  judgment  would  be 
for  the  ten  thousand  dollars,  to  be  discharged  by  the  pay- 
ment of  this  amount,  which  had  been  ascertained. 

It  might  be  necessary  to  go  into  a  court  of  equity  to  obtain 
a  discovery  of  the  estate,  and  to  have  the  administration 
account  settled  so  as  to  ascertain  the  amount  of  the  estate. 
If  80,  the  court  would,  as  auxiliary  to  that  jurisdiction,  pro- 
ceed to  administer  full  relief,  according  to  the  legal  rights 
of  the  parties. 
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In  this  case,  the  appellees  did  not  seek  the  aid  of  a  cc 
>f  equity  as  plaintiffs.  They  were  brought  into  court  by 
)ersonal  representative  of  John  Strother.  He  acted  \ 
lently  and  rightly  in  so  doing.  Why  should  the  parties] 
)e  required  to  go  into  a  court  of  law  to  establish  their  1( 
ights,  when  the  whole  subject  matter  is  within  the  juris 
ion  of  the  court  of  equity — and  to  which  resort  woulc 
inally  necessary  to  enforce  these  rights. 

It  is  only  in  the  court  of  equity  that  the  administra 
account  could  be  settled,  and  the  real  assets  subjected  to 
)ayment  of  debts.  And  its  jurisdiction  is  the  usual  and 
nore  convenient  one  for  ascertaining  the  amount  and  vj 
>f  the  estate,  and  the  allotment  of  the  widow's  dower, 
vould  be  contrary  to  all  settled  rules  and  the  uniform  p 
ice  of  the  court  were  it  to  fail,  having  all  the  parties  be: 
t,  and  full  jurisdiction  over  the  subject  matter,  to  procee 
adjust  the  rights  of  all  the  parties,  whether  they  be  lega 
equitable. 

The  objection  to  the  court  of  equity  proceeding  in  this 
o  administer  full  relief,  is  based  upon  the  idea,  that  eq 
vill  not  interfere  in  favor  of  a  volunteer.  But  as  wa^s 
)y  Vice-Chancellor  Wigram,  in  Fletcher  v.  Fletcher,  4: 1 
'4:  (36  Eng.  Ch.  Rep.),  ''That  proposition,  though  tru 
nany  cases,  has  been  too  largely  stated.  A  court  of  eqv 
or  example,  will  not,  in  favor  of  a  volunteer,  enforce 
)erformance  of  a  contract  in  specie.  That  it  will,  ho  we 
iometimes  act  in  favor  of  a  volunteer,  is  proved  by  the  c 
non  case  of  a  volunteer  on  a  bond,  who  may  prove  his  1 
bgainst  the  assets ; "  exactly  what  is  desired  in  this  < 
^gain  on  page  76,  "The  rule  against  volunteers  cann< 
'onceive,  in  a  case  like  that  before  me,  be  stated  higher 
his — that  a  court  of  equity  will  not,  in  favor  of  a  voluni 
rive  to  a  deed  any  effect  beyond  what  the  law  will  give  1 
3ut  if  the  author  of  the  deed  has  subjected  himself  to  s 
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bflity  at  law,  and  the  legal  liability  comes  regularly  to  be 
enforced  in  equity,  as  in  the  cases  before  referred  to,  the 
observation  that  the  claimant  is  a  volunteer  is  of  no  value  in 
favor  of  thovse  who  represent  the  author  of  the  deed." 

The  case  of  Fletcher  v.  Fletcher  was  this  :  Ellis  Fletcher 
by  a  voluntary  deed  covenanted  with  trustees  that  in  case 
John  and  Jacob,  his  two  natural  sons,  or  either  of  them  should 
survive  him,  his  executors  and  administrators  should  within 
twelve  months  after  his  death   pay  to  the  trustees  $60,000 
upon  trust  for  such  of  them  (John  and  Jacob)  as  should 
attain  twenty-one,  and  be  living  at  the  time  of  his  death. 
And  if  neither  of  them  having  survived  him  should  attain  the 
tge  of  twenty-one,  then  upon  trust  for  him,   his  executors, 
&c.    By   his   will,    dated   some   years   after  the  deed,  he 
bequeathed  all  his  property  upon  trust  for  the  benefit  of  his 
wife,  his  two  natural  sons,  and  three  legitimate  children. 
John  died  an  infant.     Jacob  became  of  age  in  1862.     The 
trustees  named  in  the  deed  declined  to  take  any  steps  to  enforce 
it,  either  at  law  or  in  equity,  or  to  permit  their  names  to  be 
iwed,  except  under  decree  of  the  court,  and  being  indemni- 
fied, and  declined  the  trust.     The  executor  admitted  assets. 
Upon  a  bill  filed  by  Jacob,  it  was  held,  that  although  the  deed 
was  voluntary,  it  was  perfect.     That  the  covenantor  was  lia- 
ble at  law,  and  the  court  was  not  called  upon  to  do  any  act  to 
protect  it.     And  no  reason  being  given  for  try  ing  the  case  at 
law,  it  was  retained  in  the  court  of  equity,  and  a  decree  was 
entered  for  the  amount. 

This  case  goes  further  than  is  necessary  to  support  the  full 
jurisdiction  of  the  court  of  equity  in  the  case  before  us. 

I  think,  then,  that  even  admitting  this  bond  to  be  without 
valuable  consideration,  and  merely  voluntary,  the  case  com- 
ing before  the  court  in  its  ordinary  jurisdiction  ex  dehlfojvH- 
iitiw^  and*  not  appealing  to  its  discretionary  powers,  it  should 
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be  retained,  and  full  relief  administered  according  tc 
legal  rights  of  the  parties. 

The  circuit  court,  by  its  decree,  appointed  commissic 
to  lay  off  the  moiety  of  the  land  of  which  John  Strc 
died  seized  for  the  children  of  Alpheus,  without  any  re 
to  the  dower  riorhts  of  John  Strother's  widow. 

This  was  error,  even  if  it  were  a  case  of  specific  execu 
For  by  the  very  terms  of  the  condition,  Alpheus  could, 
event,  claim  more  than  one-half  of  what  John  Strother  c 
dis[)Ose  of  by  his  will.  He  could  not  interfere  with  the 
ow's  dower.  She  held  by  title  paramount.  And  it  is 
in  what  remains,  after  satisfying  her  rights,  that  those  n 
sen  ting  Alpheus  have  any  interest. 

John  Strother,  in  his  will,  refers  to  debts  he  had  paid 
might  have  to  pay  as  surety  for  Alpheus.  And  there  \t 
dence  in  the  record  of  such  payments.  These  debts  du 
Alpheus  would  constitute  a  part  of  the  testator's  estate, 
would  go  to  swell  the  amount,  to  the  one-half  of  which  t 
representing  Alpheus  would  be  entitled.  Buttheamou 
those  debts  should  be  charged  against  that  share  as  t 
adsances  already  made  by  the  testator  on  account,  as  sh 
also  any  other  sums  paid  to  or  for  Alpheus,  which  ma; 
j)roved  to  have  been  intended  as  advances  on  account  of 
obligation. 

I  think,  therefore,  that  the  decree  should  be  reversed, 
the  cause  remanded  for  further  proceedings. 

WiNGFiELD,  P.,  and  McLaughlin,  J.,  concurred. 

Decree  reversed. 
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Alvis 

V. 

Johnson. 

{Supreme  Court  of  Appeals  of  Virginia,  March^  1880,) 

[Virginia  Law  Journal,  1880,  p.  359.] 

Reinstatement  of  Causes — Remanding  to  Rules — Case  at  Bar. 

At  the  May  term,  1874,  plaintiff  had  leave  to  amend  his  decla- 
ration, and  the  cause  was  remanded  to  rules  for  that  purpose.  No 
declaration  was  filed  at  June  rules,  when  it  should  have  been,  and 
no  rule  then  given  to  declare.  Indeed,  there  seems  to  have  been 
no  role  book  kept  by  the  clerk.  The  amended  declaration  was 
handed  to  the  deputy  clerk  at  the  September  rules,  1874.  No  rules 
were  taken  on  it,  but  the  cause  was  put  on  the  office  judgment 
docket  at  the  October  term,  1874,  when,  on  the  motion  of  the 
defendant,  the  court  dismissed  the  case,  because  the  amended  dec- 
laration had  not  been  filed  within  three  months  from  the  time  the 
leave  was  given,  and,  at  a  subsequent  day  of  the  term,  refused 
to  reinstate  the  case  on  the  docket,  and  to  remand  it  to  rules  for 
regrular  proceedings:  held\ 

Same— Same. 

1.  This  was  error.  The  court  should  have  reinstated  the  cause, 
and  have  remanded  it  to  rules,  to  be  regularly  matured  there 
for  the  docket. 

Same— Same. 

2.  Even  where  a  suit  is  proi)erly  dismissed  by  the  clerk  at  the 
rules,  there  is  no  inhibition,  by  the  statute  on  the  court — 
which  has  control  of  the  proceedings  in  the  office  during  the 
preceding  vacation — from  reinstating  it,  and,  for  good  cause 
shewn,  it  is  its  duty  to  reinstate  a  cause  properly  dismissed 
by  the  clerk  at  the  rules. 

This  was  an  action  of  debt  brought  by  Robert  Alvis,  as- 
signee of  Virginia  Cunningham,  against  Philip  T.  Johnson, 
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he  county  court  of  Chesterfield,  in  the  year  1872.  ' 
B  came  regularly  on  the  docket  of  the  county  court,  i 
H'  some  proceedings,  was  removed  to  the  circuit  coi 
i  proceedings  in  the  circuit  court,  to  the  rendition  of 
gment  October  23d,  1874,  to  which  the  supersedeas  ^ 
nted  by  a  judge  of  this  court,  are  fully  set  forth  in 
nion  of  the  court. 

R%^  cfc  Co-shy  and  Out/  cfc   Gilliant^  for  the  plaintiflF. 

^ohn  (K  JSteger^  for  the  defendant. 

Lnderson,  J.,  delivered  the  opinion  of  the  court. 

^'he  court  is  of  opinion  that  the  circuit  court  erred  in  < 
sing  the  plaintiff's  suit.  It  seems  that  at  the  May  tei 
4,  the  plaintiff  had  leave  to  amend  his  declaration,  x 
cause  was  remanded  to  the  rules  for  that  purpose,  i 
ht  to  have  been  regularly  proceeded  in  there,   by  fil 

amended   declaration,    and  by  regular  proceedings 
js  to  an  issue  or  office  judgment.     Couch  v.   Fretwe 
Tr,  10  Leigh,  605.     The  plaintiff  should  have  filed 
;nded  declaration  at  the  June  rules.     Failing  to  do 
'e  should  have  been  a  rule  against  him  to  declare.     I 
lo  rule  docket  was  kept  in   the   office,    no   proceedij 
Id  be  had  at  rules.     The  declaration  was  handed  by 
ntiff's    attorney  to  the  deputy  clerk  in  the  office  (i 
k    not   being  present),  at  the  September  rules,   whi 
just  three  months  from  the  June  rules  (when  it  ou< 
lave  been  filed),  with  directions  to  the  deputy  clerk  to 
I  the  cause.     It  seems  that  it  was  not  filed  with  the  ] 
J  in  this  cause,  and  that  the  principal  clerk  was  not  awj 
ts  being  in  the  office  ;  yet,  he  did  not  dismiss  the  st 

brought  it  up  on  the  office-judgment  docket,  at  1 
ober  term;  at  which  term  the  defendant,  by  his  attom< 
^ed  the  court   to  dismiss  the  suit,  because  the  ameac 
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declaration  had  not  been  filed  within  three  months  after 
leave  was  given  the  plaintiff  to  file  it.  It  was  handed  to  the 
deputy  clerk,  in  the  office,  with  directions  to  file  it,  on  the 
third  rule  day  after  the  first  at  which  it  could  be  filed  after 
leave  was  given  to  amend.  If  it  was  not  then  filed,  it  was 
no  fault  of  the  plaintiff.  Whether  the  clerk  would  have 
been  then  authorized  by  the  statute  to  dismiss  the  suit,  need 
not  be  decided.  He  did  not  dismiss  it ;  but  improperly  put 
the  case  on  the  office-judgment  docket — the  rules  not  hav- 
ing been  regularly  taken  in  the  office.  And  upon  that 
ground  the  court  ordered  the  cause  to  be  stricken  from  the 
docket,  and  overruled  the  motion  of  the  plaintiff,  at  a  sub- 
sequent day  of  the  same  term,  to  reinstate  it  on  the  docket, 
and  to  remand  it  to  the  rules  for  regular  proceedings  to  be 
had  therein. 

In  Lipscomb's  adm'r  v.  Littlepage,  1  H.  &  M.  463,  Judge 
Tucker  speaks  of  the  reinstatement  of  a  cause  at  the  next 
conrt,  which  liad  been  dismissed  at  rules  for  want  of  a 
declaration,  as  a  matter  of  course.  And  in  Wall  v.  Atwell, 
21  (Tratt.  401,  we  held  that  ''if  the  rules  had  not  been 
regularly  taken,  and  the  cause  had  been  improperly  put  upon 
the  office-judgment  docket,  it  would  have  been  competent  for 
the  court,  and,  indeed,  would  have  been  its  duty  (having 
control  over  all  the  proceedings  in  the  office  during  the  pre- 
ceding vacation)  to  have  remanded  the  cause  to  the  rules,  in 
order  that  proper  proceedings  might  then  be  had  therein." 
This,  we  think,  would  have  been  the  proper  course  in  this 
case,  even  if  the  declaration  had  not  been  filed  at  rules  within 
the  time  when  the  clerk  is  directed  by  the  statute  to  enter 
the  snit  dismissed,  inasmuch  as  no  rules  were  kept  in  the 
office ;  and  even  if  it  had  been  properly  dismissed  by  the 
clerk  at  rules,  there  is  no  inhibition  by  the  statute  on 
the  court  (which  had  control  of  the  proceedings  in  the  office 
during  the  preceding  vacation)  to  reinstate  it ;  and,  for 
good  cause  shown,  it  would  be  its  duty  to   reinstate  a  cause 
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hich  had  been  dismissed  at  rules.  And  as  no  rules  1 
een  kept  in  the  office,  and  the  cause  had  not  been  dismisi 
b  rules,  we  think  the  case  ought  to  have  been  remanded 
le  rules  for  regular  proceedings,  there  to  be  had  there 
ad  that  it  was  error  in  the  court  to  dismiss  the  suit,  es 
ially  as  the  plaintiff  might  have  been  debarred  from 
3covery  of  a  just  debt,  in  a  subsequent  suit,  by  a  plea 
le  statute  of  limitations. 

We  are  of  opinion,  therefore,  to  reverse  the  judgme 
tid  to  remand  the  cause,  with  instructions  to  the  court  bel 
)  reinstate  the  cause,  and  remand  it  to  the  rules  for  regu 
roceedings  therein  to  an  issue  or  office-judgment. 

Judgment  reversed. 
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Meriweather  and  als. 

V. 

Shiflett  and  Wife. 

{Supreme  Court  of  Appeals  of  Virginia,  Aprils  i88i,) 

[Virginia  Law  Journal,  1881,  p.  251.] 

Partnership — Right  of  One   Member  to  Borrow   Money    in   Firm 
Name— Partnership  Agreements— Notice  of  Lender. 
One  member  of  a   commercial    firm   may   borrow    money   in  the 
name  of  the  firm,  and  bind  the  firm,  unless  restricted  by  the  part- 
nership agreement  of  which  the  lender  had  notice. 

Stme— Same— Case  at  Bar. 

C,  as  guardian  of  W.,  put  money  of  his  ward  in  the  hands  of 
S.,  of  the  firm  of  S.  &  R.,  to  be  loaned  out.  The  money  was  taken 
by  S.,  used  in  the  business  of  S.  &  R.,  and  the  note  of  the  concern 
^ven  for  it.  R.  died,  and  his  distributees  claimed  that  the  loan 
▼as  to  S.  individually,  and  used  by  him  and  not  by  the  firm  of  S. 
A  R.  On  a  bill  by  the  ward  and  her  husband  to  subject  the  estate 
of  R.  to  the  payment  of  the  note :  held^  it  was  liable. 

Evidence— Competency  of  Witnesses— Statutes. 

Under  the  act  approved  April  2d,  1877,  0.  and  S.  are  competent 
witnesses  notwithstanding  the  death  of  R. 

This  was  a  bill  filed  by  Thomas  W.  Shiflett  and  Willie 
M.,  his  wife,  who  was  Willie  M.  Perkins,  assignee  of  C.  O. 
Perkins,  her  late  guardian,  who  sue  on  behalf  of  themselves 
*nd  all  other  creditors  of  William  J.  Ragland,  deceased, 
tgainst  Philip  G.  Seay,  surviving  partner  of  the  late  firm  of 
P.  G.  Seay  &Co.,  and  as  ex'or  of  said  Wm.  J.  Ragland, 
IVaDcc— 25 
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leceascd.  Mary  Agnes  Meriweather,  Jarvis  Perman  Wyi 
ind  Nannie  James  Wynne,  his  wife,  Charles  F.  Whil 
Lud  Mary  Adeline  Whittle  his  wife,  James  Edward  M 
veather  and  John  Meriweather,  the  last  seven  of  whom 
he  residuary  legatees  and  devisees  under  the  will  of 
iaid  Wm.  J.  Ragland,  deceased,  to  subject  said  Raglai 
'state  to  the  payment  of  a  note  for  $1,530,  executed 
?.  (t.  Seay  &  Co.  (which  was  a  commission  house  in 
;ity  of  Richmond,  composed  of  said  Seay  and  RagU 
n  the  lifetime  of  the  latter),  to  C.  O.  Perkins,  the  fai 
ind  late  guardian  of  Willie  M.  Shiflett  (late  Perkins), 
issigned  by  her  guardian  to  her  in  the  settlement  of 
ruardian's  account^.  The  circumstances  under  which 
noney  was  borrowed,  the  making  of  the  note,  and  the 
o  which  the  amount  was  applied  are  sufliciently  state 
he  oi)inion  of  the  court  for  a  proper  understanding  of 
)oints  decided.  The  chancery  court  held  the  estate  of  ] 
and  liable  for  the  debt,  and  an  appeal  was  allowed  f 
hat  decree  by  one  of  the  judges  of   the    court  of  app4 

Jo/iji  Jo/uiH  and  JaNU'i<  M,  Matthetm^  for  the  appella 
U7.vf  ct  6W>^  and  John  (>,  Stegtv^  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  the  decree  of  the  chao 
ourt  is  plainly  right.     One  member  of  a  commercial 
nay  l>orrow  money  in  the   name   of  the  firm  and  bine 
irm  for  it,  unless  restricted  by  the  partnership  agreen 
)i  which  the  lender  had  notice. 

In  this  case  it  appears  that  the  money  was  borrowed 
\  ().  Perkins,  guardian  of  Willie  M.  Perkins,  by  P.  Gr.  :*; 
,  member  of  the  firm  of  P.  G.  Seay  &  Co.,  in  the  Qam 
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^said  firm,  which  was  composed  of  the  said  Seay  and  William 
J.  Raglaud.  The  said  Kagland  has  since  departed  this 
life,  and  by  his  will  bequeathed  his  estate  to  the  appellants. 

The  money  was  put  in  the  hands  of  said  Seay  individually, 
as  early  as  the  24th  of  March,  1875,  to  be  lent  out  by  him 
for  the  guardian  on  good  security,  upon  consultation  with 
Mr.  Sands,  an  attorney.  It  seems  that  Mr.  Sands  was  sick, 
and  absent  from  the  city,  and  Seay  deposited  the  money, 
$1,530,  in  the  Bank  of  Commerce  to  his  individual  credit. 
Some  two  or  three  months  afterwards,  not  seeing  Mr.  Sands 
for  consultation,  he  determined  to  make  temporary  loans  of 
it  a|)on  his  own  responsibility,  and  accounted  for  the  interest 
he  received,  as  shown  by  his  letter  to  Mr.  Perkins  on  the 
19th  of  February,  187G,  when  he  enclosed  to  him  the  note 
of  his  firm  for  the  principal  sum.  He  tells  him  that  as 
Willie  said  she  would  not  want  any  money  before  November 
next,  they  concluded  they  could  use  it  or  a  part  of  it  to  an 
advantage,  and  sent  their  note  for  the  whole  amount  (which 
he  miscalls  a  bond),  and  that  if  he  was  not  good  for  it, 
Ragland,  his  partner,  was,  and  assures  him  that  the  security 
was  undoubted.  C.  O.  Perkins  accepted  this  note,  and 
assigned  it  to  his  ward  in  settlement  of  his  guardianship 
accounts.  She  afterwards  married  Shiflett,  and  this  suit 
was  brought  upon  it  by  them  jointly. 

There  is  nothing  in  the  record  to  shew  that  there  was  any 
restriction  of  the  right  of  Seay,  as  a  co-partner  of  Eagland, 
to  borrow  money  for  and  in  the  name  of  the  firm,  or  to  sug- 
gest to  Perkins  that  Seay  was  not  acting  hona  fide  within 
the  scope  of  his  authority  in  borrowing  the  money  in  the^ 
name  of  the  firm  of  P.  G.  Seay  &  Co.,  and  for  the  use  of 
.^id  firm.  It  was  not,  therefore,  incumbent  on  the  plaintiflFs 
to  show  that  the  money  was  actually  used  for  the  said  firm, 
in  order  to  establish  its  liability,  and  of  each  member  of  it, 
for  it«  payment. 
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But  this,  in  fact,  appears  to  have  been  shown.  It  app« 
bat  an  accepted  draft  of  James  Gait  on  P.  G.  Seay  &  ( 
or  $720.23,  payable  at  the  Merchants'  National  Bank, 
laid  on  the  24th  of  February,  1876,  and  charged  to  the 
ividual  account  of  P.  G.  Seay  at  the  Bank  of  Comm< 
n  the  25th  day  of  February,  1876  ;  that  the  note  of  P, 
►eay  &  Co.  for  $393.55  was  paid  at  the  Merchants'  Natit 
Jank  February  19th,  1876,  and  charged  to  P.  G.  Sei 
adividual  account  at  the  Bank  of  Commerce  February  2 
876  ;  and  that  the  note  of  P.  G.  Seay  &  Co.  for  $456 
ras  paid  at  the  Merchants'  National  Bank  March  20th,  It 
nd  charged  to  the  individual  account  of  P.  G.  Seay  at 
^ank  of  Commerce  March  2l8t,  1876.  These  sum 
1,572.03,  and  show  that  P.  G.  Seay,  between  the  19tl 
'ebruary  and  the  2l8t  of  March,  1876,  had  paid  for 
rm  a  little  more  than  it  had  borrowed  from  C.  O.  Perk 
uardian.  This  cotemporaneous  written  evidence  fi 
onfirms  the  oral  testimony  of  P.  G.  Seay,  that  the  mo 
ras  borrowed  from  Perkins  by  the  firm  of  P.  G.  Sea 
!o.,  and  used  for  it. 

It  matters  not  that  the  notes  paid  by  P.  G.  Seay  \^ 
iven  by  P.  G.  Seay  &  Co.  to  Gibson  &  Brock  in  excha 
3r  notes  given  by  them  to  P.  G.  Seay  &  Co.,  and  i 
araes  Gtilt's  draft  was  afterwards  paid  by  him  to  P. 
eay  &  Co.  It  conclusively  appears  that  when  they 
ue  they  were  paid  by  P.  G.  Seay  out  of  the  money  wl 
as  to  his  individual  credit  in  the  Bank  of  Commerce,  i 
hen  the  said  parties  afterwards  paid  them  to  P.  G.  Sea; 
b.,  the  money  which  they  so  paid  became  the  money  of 
rm,  and  not  of  P.  G.  Seay  individually,  and  was  doubt] 
sed  by  the  firm  in  its  business. 

Exceptions,  it  is  said,  were  taken  to  the  competency  of 
.  Seay  and  C.  O.  Perkins  to  testify  in  the  cause  by  reaj 
f  the  death  of  Wm.   J.  Ragland.     We  are  of  opinion  ti 
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^J  tiie  amendment  of  the  law  by  the  act  of  assembly  ap- 
proved April  2,  1877  (Acts  of  Assembly  of  1876-77,  p.  266), 
bofli  of  said  witnesses  were  clearly  competent. 

The  court  is  of  opinion  that  there  is  no  error  in  the  decree 
of  the  chancery  court,  and  to  affirm  the  same  with  costs. 

Decree  affirmed. 
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Davis  &  al. 

?;. 
Sims  &  als. 

{Supreme  Court  of  Appeals  of  Vir^nia,  May^  /88/,) 

[Virginia  Law  Journal,  1881,  p.  318.] 

(Absent,  Moncure,  P.,  sick.) 

Admitting  Deed  to  Record— What  It  Consists  in— Effect. 

The  certificate  of  the  clerk  of  the  registry  court  written  or 
deed  that  it  has  been  admitted  to  record  is  evidence  and  notice 
the  fact,  though  the  clerical  act  of  spreading  the  instrumem 
extenso  on  the  deed  book  be  never  performed. 

Same— Clerk  Acts  Judicially— Private  Interest  of  in  Conflict  v 
Public. 
The  clerk  acts  to  a  certain  extent  judicially  in  taking  and  cc 
fying  acknowledgments  of  deeds  and  other  writings  in  his  o: 
and  admitting  them  to  record,  and  therefore  in  accordance  i 
the  maxim  that  no  man  can  be  a  judge  in  his  own  cause,  the  c 
is  not  allowed  to  perform  any  of  those  acts  where  his  pri 
interest  might  conflict  with  his  duty  to  third  parties  and 
public. 

Same — Same— Same. 

A  deed  signed  by  a  grantor  who  is  at   the  time  clerk  of  the 
istry  court  and  by    him    acknowledged,    certiiied   and  admittt 
record,  is  not  properly  acknowledged,  certified  or  recorded,  and. 
recordation  is  ineffectual  as  notice  under  the  registry  law- 
Deeds  of  Trust- Trustee— Purchasers  for  Value— Case  at  Bar.* 

The  trustee  and  secured  creditor  in  a  deed  of  trust  are  purch. 

*See  foot-note  to  Bowers  v.  Bowers,  29  Gratt.  697  (Va. 
Anno.);  foot-note  to  Wickham  v,  Martin,  13  Gratt.  527  (  Va. 
Anno. ). 
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for  valuable  consideration  within  the  meaning  of  the  statute  (Code 
of  1873,  ch.  114,  {  5),  and  their  title  is  not  affected  by  a  prior  deed, 
nnless  they  had  actual  or  constructive  notice,  nor  consequently  by 
the  recordation  of  a  deed  improperly  recorded.  Such  a  trust  deed 
is  good  between  the  parties,  and  if  not  itself  duly  admitted  to 
record,  is  void  only  as  to  creditors  and  subsequent  purchasers.    . 

By  an  instrument  dated  Sept.  13,  1855,  purporting  to  be 
a  deed  from  Robert  Pritchett  and  wife,  and  found  among 
his  papers  after  his  death,  all  the  right,  title  and  interest 
of  the  grantors  in  certain  hotel  property  at  Stanardsvilie, 
in  Greene  county,  was  conveyed  to  Robert  L.  Pritchett  in 
consideration  of  $600. 

The  deed  was  signed  by  Robert  Pritchett,  but  the  only 
evidence  of  its  acknowledgment  by  him  was  this  memoran- 
dum endorsed  upon  it — ^'1855,  Sept.  13,  filed  and  acknowl- 
edged in  office  by  Robert  Pritchett,  a  party  thereto. ' '  There 
was  no  signature  to  this  endorsement,  but  it  was  conceded  to 
be  in  Pritchett's  handwriting,  who  was  the  clerk,  and  upon 
this  evidence  the  deed  was  spread  upon  the  record  June  18, 
1S66,  by  Wyatt  S.  Beazley,  then  clerk,  who  had  previously 
married  the  widow  of  Robert  L.  Pritchett.  • 

By  another  deed  dated  January  17,  1859,  the  same  Rob- 
ert Pritchett  conveyed  the  same  property  to  John  Graves  in 
trust  to  secure  a  bond  debt  of  $678. 37  to  the  (jreene  Humane 
Society.  The  deed  was  signed  by  Pritchett,  and  it  seems 
that  the  certificate  of  its  admission  to  record  was  similar  to 
that  endorsed  on  the  other  deed. 

This  suit  was  brought  in  the  circuit  court  of  (ireene 
county  in  May,  1877,  by  J.  G.  E.  D.  Davis,  E.  B.  McMullen 
and  X.  B.  Chapman,  trustees  of  the  Greene  Humane  Society, 
against  Sims,  who  was  surety  in  the  said  bond,  the  heirs  of 
Robert  Pritchett  and  others  to  enforce  the  deed  of  trust ;  and 
the  cause  coming  on  to  be  heard  in  June,  1877,  upon  the  bill, 
the  joint  answer  of  Wyatt  and  wife,  general  replication 
thereto  and  exhibits  filed,  the  court  decreed  that  the  bill  be 
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dismissed  with  costs,  but  without  prejudice  to  any  pro 
proceeding  which  the  plaintiffs  might  be  advised  to  institi 
From  this  decree  an  appeal  was  allowed  by  one  of 
judges  of  this  court. 

J.  IL  Dooley^  for  appellants. 

Jas.  G.  ik  W.   W,  Fields  for  appellees. 

Burks,  J. ,  delivered  the  opinion  of  the  court. 

The  controversy  in  this  case  is  between  adverse  claima 
under  two  several  deeds  of  the  same  grantor,  conveying 
same  property — the  one  a  deed  of  bargain  and  sale,  da 
September  13,  1855,  and  the  other  a  deed  of  trust  bear 
date  January  17,  1859,  given  to  secure  a  debt  of 
grantor,  with  power  to  the  trustee  to  sell  the  property 
default  of  payment  of  the  debt.  It  is  admitted  that  the  d 
is  just,  and  has  never  been  paid. 

According  to  repeated  decisions  of  this  court  (see  Willis 
&  others  V.  Lord  &  Robinson  &  others,  decided  during 
present  term,  and  cases  there  cited),  the  trustee  and 
secured  creditor  are  purchasers  for  valuable  considerat 
within  the  meaning  of  the  statute  (Code  of  1873,  ch.  114r 
5),  and  their  title  is  not  affected  by  the  prior  deed,  unl 
they  had  notice  of  it  at  the  date  of  their  purchase.  It  is  i 
pretended  that  they,  or  either  of  them,  had  actual  noti 
but  the  contention  is,  that  they  had  constructive  notice 
registration — not  by  the  actual  recordation  of  the  deed,  : 
it  was  not  recorded,  in  fact,  until  some  years  after  the  tr 
deed  was  executed,  but  by  the  admission  of  the  deed  to  r 
ord  by  the  clerk  of  the  registry  court,  which  took  pla 
as  alleged,  anterior  to  the  execution  of  the  deed  of  trc 
If  it  was  duly  admitted  to  record,  notice  in  contemplat 
of  law  was  thereby  given  as  effectually  as  if  it  had  b< 
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then  spread  on  the  deed  book  (Beverly  v.  Ellis  &  Allen,  1 
Band.  102),  and  the  certificate  of  the  clerk,  written  on  the 
deed,  that  it  has  been  so  admitted  to  record,  would  be  evi- 
dence of  the  fact.  Ilarkins  v.  Forsyth,  11  Leigh  294  ; 
Carper  v.  McDowell,  5  Gratt.  212 ;  2  Minor's  Inst.  870. 
But  in  the  case  before  us,  Kobert  Pritchett,  the  grantor  in 
the  deed,  was  the  clerk  who  made  the  certificate  and  ad- 
mitted the  deed  to  record,  if  it  was  admitted  at  all.  The  en- 
dorsement on  the  deed  is  in  the  words  and  figures  following  : 
**1855,  September  13.  Filed  and  acknowledged  in  office 
by  Robert  Pritchett,  a  party  thereto." 

There  m  no  signature  to  tnis  endorsement,  but  it  is  con- 
ceded to  be  in  the  handwriting  of  the  clerk. 

There  is  no  other  certificate  and  no  other  evidence  of 
acknowledgment  or  of  admission  to  record.  Can  it  be  said 
upon  this  evidence  that  the  deed  was  "duly  admitted  to 
record"  within  the  meaning  of  the  statute? 
.  The  clerk  of  the  registry  court,  in  his  office,  may  admit 
to  record  any  deed  or  other  writing  (authorized  to  be  recorded) 
as  to  any  person  whose  name  is  signed  thereto,  when  it  has 
been  acknowledged  by  such  person  or  proved  by  two  wit- 
nesses as  to  him  before  such  clerk,  in  his  office  ;  and  he  may 
also  admit  any  such  writing  to  record  as  to  any  person  whose 
name  is  signed  thereto,  upon  a  certificate  of  such  person \s 
acknowledgment  before  such  officers  designated  by  the  stat- 
ute. Code  of  1873,  ch.  117,  §§  1,  2,  3. 
I  Bat  how  can  a  party  to  a  deed  acknowledge  it  before  him- 

I         self  i    The  act  to  be  done  implies  ex  necessitate  rei  ;  that  there 
are  at  least  two  parties — one  who  makes  the  acknowledgment 
and  another  who  receives  and  certifies  it.     The  law  contem- 
I         plates  no  such  anomaly  as  that  of  a  party  to  a  deed  taking 
I         his  own  acknowledgment  of  it  before  himself  in  his  official 
j        character.     No  adjudged  case  has  been  cited,  if  any  such 
there  be,  in  support  of  the  remarkable  proposition  that  a 
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to  an  instrument  may  acknowledge  it  before  him 
oflScer,  and  that  such  acknowledgment  certified  by 
icient,  under  a  statute  authorizing  recordation  of  ins 
\  on  certificate  of  acknowledgment  before  such  offi( 
•  any  such  case  could  be  found,  we  do  not  hesitate 
lat  it  would  not  control  our  judgment  in  the  const; 
if  the  registration  act^  of  this  state. 
s  a  fundamental  maxim  in  our  jurisprudence,  that 
;an  be  a  judge  in  his  own  cause.  Under  the  influc 
s  principle,  it  has  been  frequently  held,  that  a  grai 
eed  or  beueficiary  under  it,  is  not  allowed  as  an  ofl 
:e  an  acknowledgment  of  the  deed  by  the  grantor,  i 
V  to  its  registration.  The  certificate  of  such  ackai 
But  is  invalid  as  authority  to  admit  the  deed  to  rec( 
ence  a  recordation  based  upon  it  is  without  effec 
i  by  construction  under  the  registry  laws,  (iroesl 
3ley,  13  Mich.  329  ;  Beaman  v.  Whitney,  20  Ma 
Wasson,  adm'r,  v.  Conner,  trustee,  24:  Miss.  3 
n  &  others  v.  Moore,  38  Texas,  645.  For  fun 
•ation  of  the  maxim,  see  Broom's  Leg.  Max.  J 
rs'  adm'r  v.  Bowers  &  others,  29  Gratt.  697. 
?  scope  of  the  maxim  is  wide  enough  to  take  in 
ve  are  dealing  with.  It  is  the  duty  of  the  clerk  of 
y  and  corporation  courts  to  take  and  certify  ackn< 
ents  of  deeds  and  other  writings  in  his  oflBce  an< 
them  to  record.  These  functions  involve  inquiry 
nination,  and  partake  of  a  judicial  character, 
sion  to  reci^rd  is  in  law  notice  of  the  deed  to  the  v^rc 
it  is  ''admitted  to  record,'"*  it  is  the  duty  of  the  c 
ecord''  it  in  the  deed-book  (Code  of  1873,  ch.  11 
nd  the  admission  to  record  is  equivalent  to  actual  re 
1  for  the  purpose  of  notice.  Beverly  v.  Ellis  &  A 
For  this  purpose,  the  admission  to  record  is  € 
hough  the  clerical  act  of  spreading  the  instrumeii 
<o  on  the  deed-book  be  never  performed. 
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Under  these  circumstances,  it  would  seem  to  be  against 
the  spirit  of  the  rule  referred  to,  if  the  clerk  were  allowed 
to  act  officially  where  his  private  interest  might  conflict  with 
his  duty  to  third  parties  and  the  public. 

There  was  no  propriety  in  Pritchett's  taking  and  certify- 
ing his  own  acknowledgment,  and  there  was  no  necessity  for 
it  He  might  have  acknowledged  the  deed  in  the  county 
court  of  Greene,  or  in  pais  before  some  disinterested  officer 
aathorized  by  the  statute  to  take  and  certify  acknowledg- 
ments of  deeds,  and,  in  either  case,  the  deed  might  have  been 
duly  admitted  to  record.  But  as  it  was  not  thus  admitted 
to  record,  there  was  no  notice  by  operation  'of  law,  and  as 
there  was  no  actual  notice,  it  was  void  as  to  the  claimants 
under  the  deed  of  trust. 

It  seems  that  the  certificate  of  the  admission  to  record  of 
the  deed  of  trust  is  similar  to  the  certificate  endorsed  on  the 
other  deed.  But  that  is  an  immaterial  circumstance  in  the 
case.  The  trust  deed  is  good  between  the  parties,  and,  if 
not  duly  admitted  to  record,  is  void  only  as  to  creditors  and 
subsequent  purchasers.  (Code  of  1873,  ch.  114,  §  5.) 
The  title  under  it,  acquired  bonajfde  and  for  valuable  con- 
sideration, is  good  against  a  prior  purchaser,  though  the 
deed  was  never  recorded,  nor  duly  admitted  to  record. 

In  addition  to  the  views  which  have  been  presented,  we 
deem  it  proper  to  say,  that  the  circumstances  of  this  case 
tend  strongly  to  show,  that  it  was  never  intended  that  the 
instrument  in  question  should  take  immediate  effect,  if  at 
all,  as  an  absolute  deed. 

It  purports  to  be  the  deed  of  the  granttjr  and  his  wife,  and 
a  certificate  of  her  privy  examination  by  Arthur  Stephens, 
a  notary  public,  bearing  even  date  with  the  deed,  is  appended, 
but  the  deed  is  not  signed  by  the  wife,  nor  is  the  certificate 
signed  by  the  notaiy.  The  endorsement  by  the  clerk  does 
not  state  that  the  deed  was  admitted  to  record,  or  that  it  was 
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acknowledged  for  that  purpose,  nor  is  it  signed  by  the  clerk. 
It  does  not  appear  that  it  was  ever  in  the  possession  of  the 
grantee.  On  the  contrary,  it  is  charged  in  the  bill,  that  it 
was  kept  by  the  grantor  and  was  found  among  his  papers 
after  his  desCth  ;  and  the  latter  allegation  is  substantially  ad- 
mitted by  the  answer  of  Beazley  and  wife.  The  grantor 
lived  seven  years  and  more  from  the  time  the  deed  bears  date 
and  was  clerk  of  the  court,  yet  he  never  recorded  the  deed, 
nor  was  it  recorded  until  three  years  and  upwards  after  his 
death,  and  ten  years  from  its  date,  when  it  was  copied  into 
the  deed-book  by  Mr.  Beazley,  the  then  clerk. 

These  circumstances  tend  very  forcibly  to  induce  the  belief 
that  the  instrument  never  took  effect  as  a  deed  of  conveyance, 
and  was  never  considered  by  the  grantor  as  admitted  to 
record.  They  would  seem  to  indicate  a  purpose  which  was 
never  carried  out,  but  for  some  reason  was  abandoned.  This 
is  consistent,  too,  with. the  execution  in  good  faith  of  the 
deed  of  trust  some  three  years  after  the  date  of  the  deed  of 
bargain  and  sale.  If,  on  the  other  hand,  the  latter  deed  was 
intended  to  be  effectual,  then  Pritchett  was  guilty  of  the 
grossest  fraud  in  borrowing  money  and  pretending  to  secure 
its  payment  by  a  lien  on  land  which  he  had  already  sold  and 
conveyed  to  his  son.  In  the  view  taken,  however,  no  fraud 
is  imputed.  The  courts  will  never  infer  fraud  in  fact  from 
circumstances  which  are  consistent  with  an  honest  intent. 

The  circuit  court  dismissed  the  bill  brought  by  the  com- 
plainants to  declare  the  prior  deed  void  as  to  them  and  to 
enforce  the  deed  of  trust. 

The  decree,  for  the  reasons  stated,  is,  in  our  opinion, 
erroneous  and  must  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Decree  reversed  and  cause  remanded. 
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Petersburg  Railroad  Company 

Burtons. 

{Special  Court  of  Appeals  of  Virginia^  J^ly^  1881,) 

[Virginia  lyaw  Journal,  1881,  p.  460.] 

Land  Dedicated  as  a  Street — Interest  of  Public  in — Fee  Simple  in 
Abutting  Owners.* 
Where  ground  in  a  city  is  dedicated  as  a  street,  the  public  take 
only  an  easement  or  usufruct  in  the  same  for  the  ordinary  purposes 
of  travel,  the  fee  simple  remains  in  the  owners  of  the  lots  fronting 
on  the  street,  each  owner  holding  to  the  centre;  and  this  is  so, 
whether  the  present  owners,  or  those  from  whom  they  purchased, 
received  any  compensation  for  the  easement  or  usufruct  or  not. 

Right  of  Legislature  to  Divest  Owners  of  Fee— Quaere. 

Qucerei  Can  the  legislature  divest  the  lot  owners  of  the  fee, 
and  can  the  state,  by  the  right  of  eminent  domain,  acquire  more 
than  the  easement  or  usufruct  ? 

Streets— Abutting  Owners— Right  to  Compensation  for  Laying  Rail- 
road Track  in  Street. 

The  owners  of  a  lot  situated  on  a  public  street  of  a  city,  can 
recover  damages  for  special  injury  done  to  their  property  by  the 
use  and  occupancy  of  such  street  by  a  railroad  company  without 
their  consent,  although  such  use  and  occupancy  may  be  with  the 
consent  of  the  corporate  authorities  of  said  city. 

This  was  a  writ  of  error  and  supersedeas  to  a  judgment 
of  the  circuit  court  of  the  city  of  Petersburg.  The  facts  of 
the  case  are  sufficiently  set  forth  in  the  opinion  of  the  court. 

*Sce  monographic  note  on  * 'Municipal  Corporations'*  appended 
to  DanviUe  v.  Page,  25  Gratt.  1  (Va.  Rep.  Anno.). 
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John  Lyon^  for  the  plaintiff  in  error. 

Mann  cfe  Stringfellov\  for  the  defendants  in  error. 

McLaughlin,  J.,  delivered  the  opinion  of  the  court. 

In  October,  1867,  Jessee  W.  and  Abraham  Burton  insti- 
tuted an  action  of  trespass  on  the  case  in  the  circuit  court  of 
Petersburg,  against  the  Petersburg  Railroad  Company  to 
recover  damages  for  injury  to  their  storehouse,  situated  on 
River  street,  a  public  street  and  common  highway,  in  the  city 
of  Petersburg,  caused  by  laying  down  and  using  a  branch 
track  of  their  railroad  along  said  street  in  close  proximity  to 
plaintiffs'  storehouse,  and  within  three  feet  of  the  south- 
eastern corner  of  said  storehouse.  The  declaration  alleged 
heavy  special  damages  to  the  property  of  the  plaintiffs  from 
the  occupation  of  the  street  for  the  purpose  and  the  use  of  the 
said  branch  track,  and  claimed  $7, 500  damages.  The  defend- 
ant appeared  at  the  next  term  of  the  circuit  court  and 
pleaded  "not  guilty,"  upon  which  issue  was  joined.  The 
case  was  continued,  from  term  to  term,  until  the  second  day 
of  December,  1870,  when  the  issue  was  submitted  to  a  jury, 
who  found  a  verdict  for  the  plaintiffs  and  assessed  their 
damages  at  $750.  The  defendant  then  moved  the  court  to 
set  aside  the  verdict  and  grant  a  new  trial  upon  the  ground 
that  the  verdict  was  contrary  to  the  law  and  evidence  ;  but 
the  court  overruled  the  motion  and  entered  judgment  upon 
the  verdict.  The  defendant  excepted  to  the  opinion  of  the 
court  overruling  the  motion  for  a  new  trial,  and  tendered  its 
bill  of  exceptions,  embodying  the  facts  proved  upon  the  trial. 
From  this  judgment  a  writ  of  error  has  been  allowed,  which 
is  now  to  be  considered. 

From  the  bill  of  exceptions  the  following  facts  appear: 
That  the  plaintiffs  were  the  owners  and  occupants  of  a  brick 
storehouse,  covered  with  slate,  situated  on  the  north  side  of 
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River  street,  a  public  street  in  the  city  of  Petersburg  ;  that 
the  defendant  was  a  joint  stock  company,  duly  incorporated 
and  organized  with  certain  powers  and  rights  prescribed  and 
defined  by  the  acts  of  the  general  assembly  of  Virginia ;  that 
on  the  17th  day  of  August,  1866,  the  common  council  of  the 
city  of  Petersburg  adopted  the  following  resolutions  : 

''Resolved,  That  the  Petersburg  Railroad  Company,  under 
the  supervision  of  the  street  committee,  are  hereby  author- 
ized to  lay  down  a  track  upon  or  near  the  track  that  was 
laid  down  during  the  war  from  their  depot — on  the  corner 
of  Washington  and  Union  streets,  to  a  point  near  the  gas 
works,  and  from  thence  a  track  or  tracks,  may  be  extended 
to  the  wharves  on  Appomattox  river.  A  track  may  also  be 
extended  along  the  wharves  belonging  to  the  city,  at  such 
distances  from  the  edge  of  the  river  as  may  be  most  conven- 
ient for  trains  shipping  freight  to  and  from  cars  and  vessels. 
This  track  may  be  removed  to  a  more  permanent  and  better 
location  whenever  such  location  shall  be  decided  upon  by  the 
Petersburg  Railroad  Company  and  approved  by  the  city 
council. 

"Resolved,  further,  That  under  the  supervision  of  the 
committee  on  public  property,  a  suitable  platform  and  shed 
for  the  protection  of  freights  may  be  made  upon  the  wharf 
belonging  to  the  city,  and  that  the  platform  and  shed  may 
be  removed  at  the  same  time  the  track  is  removed.'' 

That  in  the  month  of  June,  1867,  the  said  defendant,  un- 
der the  supervision  and  with  the  assent  and  approbation  of 
the  proper  authorities  of  said  city,  did  construct  in  a  proper 
and  lawful  manner  a  siding  or  branch  of  the  said  railroad 
u|)on  River  street,  in  said  city,  immediately  opposite  to  the 
storehouse  of  the  plaintiffs,  in  the  manner  indicated  upon 
the  map  or  plat  produced  upon  the  trial.  Respecting  the 
measure  of  damages,  the  testimony  was  conflicting,  some 
tending  to  prove  that  the  plaintiffs^  storehouse  was  greatly 


Digitized  by  VjOOQIC 


400  Petersburg  R.  C!o.  v.  Burtons.  [VoL  1 

benefited,  and  some  to  prove  it  was  greatly  injured ;  but  the 
parties,  by  counsel,  agreed  that  the  facts  touching  this  point 
need  not  be  certified,  and  that  it  may  be  assumed,  for  the 
purposes  of  appeal,  that  the  damages  assessed  by  the  jury 
are  not  excessive,  it  being  their  wish  to  submit  to  the  judg- 
ment of  the  appellate  court  the  simple  question,  whether, 
upon  the  facts  certified,  the  defendant  can  be  lawfully  held 
liable  to  the  plaintiffs  for  any  damage  whatever. 

It  will  thus  be  seen  that  the  only  question  to  be  determined 
and  passed  upon  by  this  court  in  this  case  is  whether  the 
owner  of  property,  situated  upon  a  public  street  in  a  town  or 
city  and  dedicated  to  public  uses  as  a  highway,  can  recover 
damages  for  special  injury  done  to  his  property  by  the  use 
and  occupancy  of  such  highway  by  a  railroad  company. 

It  does  not  appear  when  this  street  was  dedicated  to  pub- 
lic uses,  but  it  may  be  fairly  inferred  that  it  was  many  years 
ago,  and  that  the  public  only  took  an  easement,  a  usufruct, 
in  the  street  to  be  used  for  the  ordinary  purposes  of  travel. 
The  fee  simple  thus  remained  in  the  owners  of  the  lots  front- 
ing on  the  street,  each  owner  holding  to  the  middle  of  the 
street.  It  does  not  appear  whether  the  plaintiffs  or  those 
from  whom  they  purchased  received  any  compensation  for 
the  land  known  as  River  street,  in  front  of  their  lot,  nor  is 
it  material.  It  is  not  pretended  that  they  consented  to  the 
construction  of  said  track,  or  received  compensation  for  the 
privilege  granted  to  the  appellant  to  construct  the  same. 
That  the  i)laintiffs  owned  to  the  centre  of  the  street  in  front 
of  their  lot,  seems  clear.  Chancellor  Kent,  in  his  Commenta- 
ries, 3rd  vol.,  page  433,  says:  *'The  law  with  respect  to 
public  highways  and  to  fresh  water  rivers  is  the  same,  and 
the  analogy  perfect  as  concerns  the  right  of  soil.  The  pre- 
sumption is,  that  the  owners  of  the  land  on  each  side  go  to 
the  centre  of  the  road,  and  they  have  the  exclusive  right  to 
the  soil,  subject  to  the  right  of  passage  in  the  public.     Being 
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owners  of  the  soil,  they  have  a  right  to  all  ordinary  reme- 
dies for  the  freehold.  They  may  maintain  an  action  of  eject- 
ment for  encroachments  upon  the  road,  an  assize  if  disseized 
of  it,  or  trespass  against  any  person  who  digs  up  the  soil 
of  it,  or  cuts  down  any  trees  growing  on  the  side  of  the  road 
and  left  there  for  shade  or  ornament.  The  freehold  and  prof- 
its belong  to  the  owners  of  the  adjoining  lands.  They  may 
carry  water  in  pipes  under  the  highway,  and  have  every  use 
and  remedy  that  is  consistent  with  the  servitude  or  easement 
of  a  way  over  it,  and  with  police  regulations."  In  Dovaston 
V.  Payne,  2  Smith's  Leading  Cases,  p.  142,  it  is  said, 
'Hhe  property  of  a  highway  is  in  the  owner  of  the  soil  sub- 
ject to  an  easement  for  the  benefit  of  the  public."  So  in  The 
People  v.  Law,  84  Barbour,  494,  the  court  held  that  where 
premises  are  conveyed  by  deed  and  bounded  in  general 
terms  ^y  a  street,  the  grant  extends  to  the  middle  of  the 
street,  and  this  whether  the  land  be  situated  in  the  country 
or  a  city.  In  either  case  the  owners  of  the  lands  adjoining 
the  street  have  the  entire  property  in  the  land  subject  to  the 
public  easement  and  rights  in  the  street.  Accordingly, 
the  adjacent  proprietors  having  the  title  to  the  centre  of  the 
street,  subject  to  the  public  easement,  they  have  a  right  of 
property  in  the  streets  which  the  courts  are  bound  to  pro- 
tect, and  which  cannot  be  taken  from  the  owners  except  for 
public  use  and  upon  full  compensation. 

The  dedication  or  laying  out  of  a  street  within  a  corpora- 
tion does  not  affect  the  ownership  of  the  soil,  and  however 
enlarged  the  easement  may  be  when  within  the  limits  of  a 
corporation  in  order  to  the  beneficial  use  of  it,  and  to  effect 
the  purposes  intended  when  the  easement  was  created,  sub- 
ject to  such  use,  whether  enlarged  or  limited,  the  title  remains 
in  the  owner.  Notwithstanding  the  easement,  the  owner 
retains  many  and  valuable  interests.  Warwick  &  Barksdale 
V-  Mayo,  Mayor,  15  Gratt.  545.  Indeed,  it  has  been 
1  Va  Dec— 26 
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doubted  whether  the  legislature  could  divest  the  owner  of 
the  fee,  and  whether,  by  the  right  of  eminent  domain,  the 
state  could  take  more  than  the  usufruct  2  Smith's  Leading 
Cases,  239.     Boiling  v.  Mayor,  &c.,  3  Rand.  575. 

It  appears  from  the  map  that  the  track  in  this  case  was 
constructed  in  immediate  proximity  to  plaintiffs'  warehouse 
and  upon  the  street,  the  fee  in  which  was  invested  in  them. 
It  must  have  seriously  affected  the  plaintiffs  in  the  enjoy- 
ment of  their  property.  It  interfered  with  the  loading  and 
unloading  of  vehicles  at  their  warehouse,  with  the  free  and 
uninterrupted  passage  across  the  street,  and  endangered  their 
house,  although  it  may  have  been  covered  with  slate. 

In  the  case  of  Williams  v.  New  York  Central  Railroad 
Company,  16  New  York  97,  very  similar  to  this,  it  was  held 
that  ''the  dedication  of  land  to  the  use  of  the  public  as  a 
highway  does  not  preclude  the  owner  of  the  fee,  subject  to 
the  public  easement,  from  maintaining  an  action  against  a 
railroad  company,  which,  without  his  consent  or  an  appraisal 
of  his  damages,  enters  upon  and  occupies  such  highway  with 
the  track  of  its  road. ' ' 

Such  an  appropriation  of  the  highway  by  the  railroad 
company  is  the  imposition  of  an  additional  burden  upon,  and 
a  taking  of  the  property  of,  the  owner  of  the  fee,  within  the 
meaning  of  the  constitutional  provision  which  forbids  such 
taking  without  compensation.  The  company  'can  therefore 
derive  no  title  under  acts  of  the  legislature,  and  the  license 
or  consent  to  a  use,  inconsistent  with  the  public  eusement,  of 
municipal  or  other  authorities  who  represent  the  public  as  to 
such  right,  without  the  consent  of  the  owner  of  the  fee  or 
the  appraisal  and  payment  of  his  damages  in  the  mode  pro- 
vided by  law. 

In  The  People  v.  Law,  34  Barb.  502,  Judge  Hogebooni 
says  the  plaintiffs  ' 'having  title  to  the  centre   of  the  street, 
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subject  only  to  the  public  easement,   they  have  a  right  of 
property  in  the  street  which  the  courts  are  bound  to  protect." 

In  Yates  v.  Ohio  and  Mississippi  Railroad,  7  Porter's 
Indiana  Reports,  479,  it  was  held  that  the  right  which  the 
owner  of  a  lot  has  to  the  enjoyment  of  an  adjoining  street, 
is  part  of  his  property,  and  can  only  betaken  for  public  use, 
on  just  compensation  being  made  pursuant  to  the  constitu- 
tion.    Accord  Haynes  v.  Thomas,  Ibid.   38. 

In  the  case  of  Knox  v.  The  Mayor,  55  Barbour  405,  these 
principles  are  applied  even  to  a  lessee.  Judge  Daniel  (p.  . 
413)  says  that  it  was  not  within  the  power  of  the  common 
council  or  the  legislature,  or  both  combined,  to  deprive  the 
defendant  of  his  rights,  unless  the  measures  for  doing  so 
were  in  conformity  to  its  requirements. 

Those  measures  could  only  be  effectual  which  would  pro- 
vide compensation  for  the  property  taken.  This  was  the 
case  of  an  alleged  public  nuisance,  claimed  by  the  plaintiff 
to  be  specially  injurious  to  him.  The  alleged  nuisance  was 
a  bridge  across  Broadway  in  the  city  of  New  York.  Accord 
Heath  v.  Burnam,  48  Barb.  498,  and  Troy  Union. Railroad 
V.  Wager,  25  New  York  532. 

The  case  of  The  People  v.  Kerr,  37  Barbour  389  is  in 
seeming  conflict  with  the  cases  we  have  reviewed.  But 
while  it  is  conceded  in  that  case  that  a  railroad  is  a  special 
use  not  embraced  in  the  notion  of  a  highway,  yet  the  case 
turned  upon  the  point  that  in  New  York  city  the  fee  in  the 
streets  is  v^ested  in  the  corporation  which  had  granted  the 
privilege. 

I  have  also  been  informed  that  in  the  case  of  Toebbe 
Bishop  V.  The  Louisville,  Cincinnati  &  Lexington  Railroad 
Company,  and  Welch  v.  Same,  the  supreme  court  of  Ken- 
tucky has  recently  held  that  the  owners  of  lots  in  Newport 
on  a  street  are  not  entitled  to  damages  for  special  injuries. 
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I  have  not  seen  the  opinion,  but  have  been  favored  with  the 
argument  of  the  counsel  for  the  railroad  company,  and  he 
bases  his  case  upon  the  ground  that,  by  the  law  of  Kentucky, 
the  corporation  acquired  the  fee  simple  in  the  property,  and 
I  understand  that  the  same  view  was  taken  by  the  court. 
It  will  thus  be  seen  that  the  refusal  to  award  damages  rests 
upon  the  same  ground  as  in  the  case  of  the  People  v.  Kerr, 
Hupra, 

Judge  Redfield,  in  his  admirable  treatise  on  Bailways,. 
says- :  *  'In  some  of  the  early  cases  upon  this  subject,  it  seems 
to  have  been  considered  that  under  such  circumstances  the 
land  owners  were  entitled  to  additional  compensation  when 
the  land  was  converted  from  a  common  carriage-way  to  a 
railway.  There  is  certainly  great  reason  in  this  view,  inas- 
much as  the  land  owner's  entire  damage  is  to  be  assessed  at 
once,  and  it  could  never  be  done  understandingly  unless  the. 
use  to  which  it  was  to  be  put  was  known  to  the  assessors, 
and  that  it  would  ordinarily  be  attended  with  far  more  dan- 
ger to  the  remaining  land  to  have  a  railway  than  a  common 
highway  laid  across  it." 

After  citing  and  reviewing  all  the  authorities  on  this  sub- 
ject, pro  and  co7i^  he  concludes  as  follows  :  '*The  present 
inclination  seems  to  be  to  make  no  distinction  between  the 
use  of  streets  by  steam  and  street  railways,  and  to  require 
compensation  in  both  cases  alike.  There  are  some  few  cases 
in  diflferent  states  which  still  adhere  to  the  doctrine  that  the 
laying  of  a  railway  track  for  the  passage  of  a  street  railway, 
at  the  ordinary  grade  of  the  highway,  is  not  the  appropria- 
tion of  any  estate  in  the  land  to  public  use  beyond  that 
already  appropriated  by  devoting  the  land  to  the  use  of  a 
highway  or  street.  And  there  is  an  elaborate  opinion  by 
Mr.  Justice  Ellsworth,  of  the  Connecticut  superior  court, 
where  the  same  views  are  maintained  ;  and,  as  it  seems  to 
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us,  with  more  plausibility  than  any  case  we  have  found  in 
the  opposite  direction." 

"It  seems  very  certain,"  he  continues,  ''that  the  grant  to 
a  railway  company  of  the  right  to  pass  along  the  streets  of 
a  city  or  town  can  confer  no  authority  to  erect  stations  and 
other  permanent  structures  in  the  streets,  and  thereby  ren- 
der them  unfit  for  use  as  streets.  In  such  cases  the  adjoin- 
ing owners  will  be  entitled  to  redress  by  way  of  damages, 
whether  they  are  to  the  middle  line  of  the  street  or  only  to 
the  margin." 

And  Judge  Cooley,  in  his  work  on  Constitutional  Limita- 
tions, after  citing  numerous  cases,  says  :  <'It  would  appear 
from  the  cases  cited  that  the  weight  of  judicial  authority  is 
against  the  power  of  the  legislature  to  appropriate  a  com- 
mon highway  to  the  purposes  of  a  railroad,  unless,  at  the 
same  time,  provision  is  made  for  compensation  to  the  owner 
of  the  fee." 

From  a  careful  review  of  all  the  authorities  upon  this 
<juestion,  I  am  of  the  opinion  that  the  preponderance  is 
strongly  in  favor  of  the  doctrine  that  when  a  railroad  com- 
jiany  invades  the  street  of  a  city  or  town,  even  with  the  per- 
mission of  the  authorities  of  such  city  or  town,  and  the 
fee  simple  to  the  street  remains  in  the  adjoining  lot  holders, 
and  the  proprietors  of  such  lots  sustain  special  damage  for 
such  invasion,  as  in  this  case,  they  are  entitled  to  recover 
therefor.  I  think  this  doctrine  is  sustained  by  reason  as 
well  as  authority.  It  can  hardly  be  supposed  that  when  a 
lot  holder  dedicated  a  part  of  his  lot  to  a  public  street,  to  be 
used  as  a  common  highway,  he  contemplated  that  it  would 
be  occupied  and  used  by  a  railroad  company  for  its  track, 
thus  interfering  with  the  loading  and  unloading  of  vehicles, 
impeding  free  access  across  the  street,  endangering  the  build- 
ing by  passing  engines,  and  imperilling  the  lives  of  those 
who  sought  to  use  the  street  for  the  purposes  originally  con- 
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templated.     The  verdict  of  the  jury  finding  the  damages  is 
not  questioned  in  this  court,  and  must  be  taken  as  correct. 

I  am  therefore  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  circuit  court  of  Petersburg,  and  that  the 
same  ought  to  be  affirmed. 

WiNGFiELD,  P.,  and  Barton,  J.,    concurred. 

Judgment  affirmed. 
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Jeffress 


Clark  &  als. 

(Supreme  Court  of  Appeals  of  Virginia,  March,  1881.) 

[Virginia  Law  Journal,  1881,  p.  521.] 

Chancery  Practice — Choses  in  Action — Asslgnnnent  of— In  Whose 
Name  Should  Suit  Be  Prosecuted — Quaere. 
Quaere :  Can  an  assignee  having  the  complete  equitable  owner- 
ship of  a  judgment,  or  a  chose  in  action,  prosecute  a  suit  for  its 
recovery  or  enforcement  in  a  court  of  equity,  in  the  name  of  the 
assignor  holding  the  bare  legal  title  ?    It  would  seem  he  cannot. 

Bankruptcy — Land  Purchased  after  Status  Fixed— Effect.* 

Lands  which  belonged  to  a  firm  which  is  insolvent,  of  which  H. 
was  a  member,  or  lands  purchased  by  H.  after  his  status  as  a 
bankrupt  was  fixed  by  the  filing  of  his  petition,  followed  by 
adjudication  of  bankruptcy  and  discharge  from  his  indebtedness, 
cannot  be  subjected  to  the  lien  of  a  judgment  against  H.  recovered 
l>efore  the  filing  of  his  petition  in  bankruptcy. 

Same — Same — Fraudulently  Withheld  from  Assignee — In  Whom 
Title  Vests. 
Where  a  debtor  who  has  purchased  real  estate  before  he  files  his 
petition  in  bankruptcy,  to  defeat  his  creditors,  fraudulently  with- 
holds it  from  the  assignee  in  bankruptcy,  and  has  it  conveyed  to 
himself  afterwards,  the  said  real  estate  vests,  under  the  bankrupt 
law,  in  the  assignee  in  bankruptcy,  and  it  is  his  right  and  his 
doty  to  take  possession  of  it,  and,  if  need  be,  sue  for  and  recover 
it  from  the  adverse  claimants,  and  administer  it  in  the  bankrupt 
court. 

Same — Same — Same. 

The  right  of  a  creditor,  at  large,  or  by  judgment,  of  a  bankrupt, 


*8ee    monographic  note   on    ** Bankruptcy  and  Insolvency'*  ap- 
pended to  Dillard  v,  Collins,  25  Gratt.  343  (Va.  Rep.  Anno.). 
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to  subject  to  sale  for  payment  of  his  debt,  lands  fraudulently 
aliened  by  the  bankrupt  prior  to  the  adjudication  in  bankruptcy, 
or  which  he  conceals  from  or  fails  to  surrender  to  his  assignee, 
passes  to  the  assignee  in  bankruptcy,  and  cannot  be  asserted  by 
the  creditor  in  his  own  name,  even,  as  it  seems,  though  the 
assignee's  remedy  is  barred  by  his  failure  or  neglect  to  sue  within 
the  time  (two  years)  prescribed  by  the  bankrupt  act.  See  Glenny 
V,  Langdon,  98  U.  S.  20 ;  Trimble  v.  Woodhead,  Va.  I^aw  Journal 
for  April,  1881,  p.  232. 

Same — Decisions  of  Supreme  Court    of  United  States  Binding  on 
State  Court. 

The  decisions  of  the  Supreme  Court  of  the  United  States  upon 
questions  arising  exclusively  under  the  bankrupt  law  of  the  United 
States,  must  be  accepted  as  authority  binding  on  a  state  court  on 
such  questions. 

This  was  a  suit  in  equity  in  the  circuit  court  of  Halifax 
county,  brought  in  August,  1873,  by  John  Clark,  who  sues 
for  the  benefit  of  Elisha  Barksdale,  Jr.,  to  subject  two  par- 
cels of  land,  one  of  six  acres  and  the  other  of  half  an  acre,  to 
satisfy  a  judgment  for  $1,509.77  and  interest,  which  Clark 
had  recovered  in  May,  1867,  against  W.  P.  Harrison  and  D. 
(t.  Hitchcock,  and  which  he  alleged  had  been  duly  docketed. 

The  bill  charges  that  Harrison  had  purchased  these  two 
parcels  of  land  from  Margaret  Hughes,  had  paid  for  them, 
and  was  in  possession,  though  the  deeds  were  not  made  until 
the  15th  of  January,  1869,  and  the  20th  of  February,  1869  ; 
that  the  first  deed  was  made  to  W.  P.  Harrison  and  Elizabeth 
Freeman,  and  the  other  to  said  Harrison.  It  charges  that 
the  property  was  Harrison's,  he  having  paid  for  it,  and  that 
the  name  of  Elizabeth  Freeman  was  a  fictitious  name,  merely 
used  to  give  it  a  color  of  a  partnership  property,  the  said 
Harrison  being  then  engaged  in  merchandising.  That  in 
March,  1869,  Harrison  conveyed  the  said  land  and  the  half 
acre  to  Peter  Lorrillard  and  Charles  Seidler ;  that  in  Octo- 
ber, 1869,  Lorrillard  and  Seidler  conveyed  the  two  lots  to 
Albert  G.  Jeffress,  and  in  March,  1871,  Jeffress  conveyed 
them  to  G.  A.  Heidelberg.     And  making  all  of  them  parties 
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defendants,  it  prayed  that  the  said  lands  should  be  sold  to 
jjatisfy  the  plaintiff's  judgment,  and  for  general  relief. 

Jeffress  answered  the  bill.  Among  other  grounds  of 
defence,  he  says,  that  after  the  alleged  judgment,  viz. ,  on  the 
31st  of  December,  1868,  Harrison  filed  his  petition  in  bank- 
ruptcy and  was  adjudicated  a  bankrupt,  and  gave  in  this  judg- 
ment of  the  plaintiflF  in  his  schedule  of  debts,  and  due  notice  was 
given  the  plaintiff  of  the  proceedings  in  bankruptcy,  and  that 
on  the  1st  of  July,  1869,  Harrison  received  his  discharge  ; 
that  Harrison  did  not  own,  and  therefore  did  not  include 
said  land  in  his  schedules ;  that  plaintiff,  though  notified  of 
these  proceedings,  has  allowed  said  proceedings  to  pass  wholly 
by  default,  and  at  no  time  suggested  that  the  said  bankrupt 
had  not  fully  disclosed  his  assets  or  had  failed  to  include  in 
his  schedule  the  parcels  of  land  now  in  controversy.  Re- 
spondent was  aware  that  the  bankrupt  had  the  right  to 
acquire  property  after  filing  his  petition  to  be  declared  a 
Imnkrupt,  and  that  property  so  acquired  could  not  be  sub- 
jected to  the  payment  of  his  debts  existing  before  filing  his 
petition  ;  and  it  appearing  that  these  lands  had  been  acquired 
after  that  date,  respondent  became  the  purchaser  of  them 
from  Lorrillard  and  Seidler,  and  had  paid  full  and  valuable 
consideration  for  them,  and  had  obtained  a  conveyance,  with- 
out notice  of  any  fraud  practiced  by  the  said  bankrupt,  and 
without  any  reason  to  believe  that  he  had  bought  or  paid 
for  said  lands  at  the  time  his  petition  was  filed,  and  has  still 
no  reason  to  believe  tliat  such  was  the  case  ;  and  he  therefore 
claimed  to  be  a  purchaser  for  valuable  consideration  without 
notice. 

Jeffress  also  filed  a  plea  that  the  plaintiff,  before  the  filing 
the  bill  in  this  case,  had  filed  his  petition  in  bankruptcy,  and 
that  an  assignee  had  been  appointed,  to  whom  all  Clark's 
estate  had  been  transferred.  But  a  demurrer  to  the  plea  was 
sustained  by  the  court. 
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In  January,  1875,  the  plaintiff  filed  an  amended  bill,  in 
which,  after  setting  out  the  substance  of  the  original  bill,  he 
states  that  whilst  John  Clark,  in  whose  name  the  judgment 
was  recovered,  is  nominally  the  plaintiff,  yet  Elisha  Barks- 
dale,  Jr.,  is  the  owner  of  said  judgment,  and  said  Clark  has 
no  interest  in  it ;  that  said  Elisha  Barksdale,  Jr.,  paid  full 
value  for  it  before  Clark  became  a  bankrupt. 

He  further  says  that  while  the  deeds  for  the  two  lots  of 
land  were  made  to  Harrison  after  he  filed  his  petition  in  bank- 
ruptcy, yet  they  had  been  paid  for  before  it  was  filed,  and  he 
intentionally  avoided  having  the  deeds  made  to  him,  so  that 
he  would  not  have  to  give  this  property  over  to  his  assignee  ; 
that  these  facts  were  not  known  to  said  Barksdale  or  said 
Clark  until  after  Harrison  obtained  his  discharge,  which  was 
on  the  1st  of  July,  18G9.  The  prayer  of  the  bill  is  for  a  sale, 
&c.  Jeffress  and  Harrison  answered  the  amended  bill. 
Harrison  in  his  answer  said  that  he  had  formed  a  partner- 
ship with  Elizabeth  Freeman,  by  the  terms  of  which  she  was 
to  furnish  the  capital,  and  his  only  interest  was  a  share  of 
the  profits  ;  that  in  fact  there  were  no  profits,  and  that  the* 
lots  of  land  were  paid  for  in  part  by  Mrs.  Hughes'  purchases 
at  the  store. 

There  were  a  number  of  witnesses  examined,  and  among 
them  Elisha  Barksdale,  Jr.,  who  said  that  the  judgment  in 
bill  mentioned  had  been  transferred  to  him  before  Clark  went 
into  bankruptcy,  and  was  never  claimed  by  Clark's  assignee. 

The  cause  came  on  to  be  heard  on  the  7th  of  March,  1878. 
upon  the  papers  formerly  read,  and  the  amended  bill,  answers, 
&c.,  and  on  the  motion  of  the  defendant,  A.  G.  Jeffress,  to 
dismiss  the  bills,  on  the  ground  that  the  plaintiff,  John  Clark, 
had  no  interest  in  the  judgment  endeavored  to  be  enforced 
in  this  suit,  it  being  alleged  in  the  bill  and  proved  that  E. 
Barksdale,  Jr.,  is  the  absolute  and  unconditional  owner 
thereof.     But  the  court  overruled  the  motion,  and  holding 
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that  the  lien  of  the  plaintiff's  judgment  attached  t 
in  the  proceedings  mentioned  as  the  lands  of  W. 
son,  and  before  any  conveyance  thereof  to  subset 
chasers,  decreed  that  unless  the  defendants,  or  so 
them,  should  pay,  &c.,  a  commissioner  named  shoi 
to  sell  the  said  lands  in  the  mode  and  on  terms  stii 
decree.  And  thereupon  Jeffress  applied  to  a  jud 
court  for  an  appeal  and  supersedeas,  which  awai 

Ould  ik  Carrington  and  ./.    W,  Riley^  for  the 

J.  A.  Meredith  and  E.  Bai'l-ndale^  Jt\^  for  the 

Burks,  J.,  delivered  the  opinion  of  the  court 

Held  as  stated  in  the  headnotes. 

Decree   reversed. 
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Leighton 


The  Commonwealth. 

{Supreme  Court  of  Appeals  of  Virginia^  September^  1881,) 

[Virprinia  Law  Journal,  1881,  p.  551.] 

Applications  for  License  to  Sell  Liquor* — Discretion  of  Court  in 
Granting— Statutes — Appeal. 
Ill  applications  to  sell  liquor  under  the  **New  Liquor  Law" 
approved  March  3rd,  1880  (Acts  1879-80,  p.  147),  whilst  section  2 
of  said  act  invests  the  county  courts  with  a  sound  legal  discretion 
in  granting  or  refusing  the  license,  yet  when  the  applicant  shews, 
to  the  satisfaction  of  the  court,  that  he  *'i8  a  fit  person,  and  that 
the  place  of  business  is  suitable  and  convenient,'*  it  is  the  duty  of 
the  court  to  grant  the  license.  If  the  county  court  refuses  the 
license,  an  appeal,  as  of  right,  lies  to  the  circuit  court,  where  the 
case  is  heard  de  novo^  and  if  the  circuit  court  refuses  the  license, 
its  decision  can  be  reviewed  by  the  court  of  appeals  as  in  other 
cases. 

Same— Same— Fitness    of    Applicant    and     Place— What    May    Be 
Looked  to  in  Determining. 

A  very  large  discretion  is  vested  in  both  the  county  and  circuit 
courts  in  determining,  not  only  the  fitness  of  the  applicant,  but 
whether  the  place  is  suitable  and  convenient.  They  must  be  i\x\\y 
satisfied  on  the  subject  before  the  right  to  the  license  exists.  In 
deciding  this  question,  all  the  circumstances,  whether  of  a  general 
or  limited  nature,  may  be  looked  to,  and  the  interests  of  a  single 
citizen  and  his  family  may  be  taken  into  consideration. 

Same — Same— Same — Case  at  Bar. 

A  case  in  which  the  court  of  appeals  refused  to  interfere,  where 
both  the  county  and  circuit  courts  had  refused  the  license. 


*See  monographic  note  on  ** Intoxicating  Liquors"    appended  to 
Thon  V.  Com.,  31  Gratt.  887  (Va.  Rep.  Anno.). 
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Same — Parties— Quaere. 

Any  citizen  objecting  to  the  license  being  granted,  may  become 
a  party  to  the  proceeding,  and  be  heard  in  all  three  conrts, 
Qucpre :  Is  he  entitled  to  appeal  as  the  applicant  is  ? 

Same — Construction  of  "JVlay"  in  the  Statute. 

The  word  **may**  is  construed  as  mandatory  or  permissive,  de- 
pending on  which  will  best  carry  into  effect  the  true  intent  of  the 
legislative  will.  It  is  construed  as  mandatory  when  the  legislature 
means  to  impose  a  positive  duty,  or  when  the  public  is  interested, 
or  where  third  persons  have  a  claim  that  the  act  shall  be  done. 
Where  a  statute  confers  authority  on  a  court  to  do  a  judicial  act  in 
a  particular  case,  it  is  imperative  on  the  court  to  exercise  the 
authority  when  the  case  arises,  and  this  is  the  sense  in  which  the 
word  *'may*'  is  used  in  this  statute,  when  it  says  the  circuit  court 
or  judge  may  grant  the  license. 

This  is  an  appeal  from  the  refusal  of  the  judge  of  the  circuit 
court  of  Botetourt  county,  Virginia,  to  grant  John  R.  Leigh- 
ton  a  license  under  the  ''New  Liquor  Law"  approved  March 
3rd,  1880,  which  license  had  previously  been  refused  by 
the  county  court  of  said  county.  The  case  is  fully  stated 
by  Judge  Staples  in  his  opinion. 

Blair^  for  the  appellant. 

TF.  A.  Glasgow^  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  applied  to  the  county  court  of  Botetourt  for 
a  license  to  keep  a  barroom  and  to  sell  liquor  by  retail  at  a 
place  known  as  the  ''Old Forge,"  in  that  county.  This  ap- 
plication was  opposed  by  William  F.  Maury,  who,  upon  his 
own  motion,  was  admitted  as  complainant.  The  court,  after 
hearing  the  testimony  on  both  sides,  refused  the  license,  not 
being  fully  satisfied  ^Hhat  the  applicant  is  a  fit  person  and 
that  the  place  is  suitable  and  convenient."  The  appellant, 
thereupon,  during  the  term  entered  an  appeal  to  the  circuit 
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court.  No  bill  of  exceptions  was,  however,  taken  to  the 
ruling  of  the  court,  nor  do  the  records  contain  a  certificate 
of  the  facts  proved  or  of  the  evidence  adduced  in  the  county 
court.  Subsequently  the  appeal  came  on  to  be  heard  before 
the  judge  of  the  circuit  court  in  vacation,  who,  having  heard 
the  evidence  for  and  against  the  application,  also  refused  the 
license,  "not  being  fully  satisfied  that  the  place  is  suit- 
able and  convenient  for  a  barroom  and  to  sell  by  retail." 
To  this  refusal  the  appellant  excepted,  and  upon  his  motion 
the  learned  judge  certified  the  evidence,  and  thereupon  the 
appellant  obtained  an  appeal  from  one  of  the  judges  of  this 
court. 

The  case,  as  thus  presented,  brings  before  this  court  for 
the  first  time  the  proper  interpretation  of  the  statute  upon 
the  subject  of  licenses  for  the  retail  of  ardent  spirits,  found 
in  Acts  of  1879  and  1880,  page  148.  It  is  there  provided 
that  if  the  court  to  which  application  is  made  for  a  license 
be  fully  satisfied,  upon  hearing  the  testimony  for  and  against 
the  application,  that  the  applicant  is  a  fit  person  and  that  the 
place  of  business  is  suitable  and  convenient,  it  shall,  upon 
the  execution  of  a  bond  by  the  applicant  with  good  security, 
etc. ,  grant  the  license.  If  the  county  court  or  corpoi*ation 
court  shall  refuse  to  gi'ant  the  application,  the  tax  shall  be 
refunded,  and  the  party  aggrieved  may,  during  the  term  at 
which  such  refusal  is  entered,  appeal  to  the  circuit  court  of 
said  county  or  corporation  in  term  time  or  vacation,  and  the 
judge  thereof  shall  take  cognizance  of  the  appeal  and  may 
grant  the  license  upon  the  terms  required  by  this  act. 

It  will  be  observed  that  when  the  applicant  brings  himself 
within  the  provisions  of  the  statute,  in  other  words,  if  he 
shows  that  he  is  a  fit  person  and  that  the  place  of  business  is 
suitable  and  convenient,  it  is  the  duty  of  the  county  court  to 
grant  the  license.  ''It  shall  grant  the  license,"  is  the  man- 
date of  the  act.     The  court  is,  of  course,  invested  with  a 
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sound  judicial  discretion  in  determining  whether  the  appli- 
cant is  a  fit  person  and  the  place  suitable  and  convenient, 
but  if  fully  satisfied  upon  that  point  it  has  no  right  to  refuse 
the  license  because  the  judge  may  consider  the  sale  of  ardent 
spirits  contrary  to  a  sound  public  policy,  or  injurious  to  the 
morals  of  a  community.  These  are  considerations  that  may 
properly  address  themselves  to  the  legislature  in  framing 
the  laws,  and  not  to  the  courts  in  expounding  them.  The 
present  statute,  it  is  apparent,  is  a  clear  departure  from 
former  laws  on  the  subject,  as  construed  by  this  court  in 
Yeager's  case,  11  Gratt.,  page  655,  for  in  that  case  it  was 
held  that  the  county  courts  of  Virginia  were  clothed  with 
an  unlimited  discretion  in  granting  or  refusing  license  for  the 
retail  of  ardent  spirits,  and  their  decisions  in  such  cases  were 
not  the  subject  of  review  by  any  appellate  tribunal.  The 
framers  of  the  present  statute  were,  no  doubt,  familiar  with 
the  decision  in  Ycager's  case  and  intended  to  change  the  rule 
established  by  that  decision.  In  thus  changing  its  policy 
the  legislature  very  probably  considered  it  safer  and  more 
conducive  to  the  public  welfare  to  entrust  the  sale  of  ardent 
spirits  to  fit  persons  at  suitable  places — with  the  additional 
advantages  derived  for  a  tax  upon  the  business,  rather  than 
endure  the  evils  of  a  clandestine  and  illicit  traflSc  by  irrespon- 
sible pereons  who  contributed  nothing  to  the  public  revenue. 
But  whatever  may  have  been  the  motives  of  the  legislature, 
with  which  we  have  nothing  to  do,  the  statute  is  mandatory 
in  its  terms,  and  the  right  to  appeal  to  the  circuit  court  abso- 
lute and  unconditional.  It  is  fery  true  the  statute  does  not 
say  that  the  appeal  is  of  right.  It  however  uses  language 
equally  emphatic.  It  declares  that  the  applicant  may  during 
the  term  appeal  to  the  circuit  court,  and  the  judge  of  that 
court  shall  take  cognizance  of  the  appeal.  The  appeal  is 
therefore  but  a  transfer  of  the  case  to  another  tribunal,  where 
it  is  heard  de  vovOy  not  upon  errors  assigned,  but  upon  the 
testimony  of  witnesses,  as  in  the  cases  of  roads,   mills,    pro- 
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bate  of  wills,  and  the  like.  The  judge  of  the  circuit  court 
does  not  undertake  to  reverse  or  aflBrm  the  judgment  of  the 
county  court,  but  it  grants  or  refuses  the  license  in  the  exer- 
cise of  the  jurisdiction  conferred  upon  it  by  the  statute. 

The  next  question  is  whether  in  the  event  of  a  refusal  by 
the  circuit  court  or  judge  to  grant  the  license,  an  appeal  or 
writ  of  error  and  supersedeas  lies  to  or  from  this  court,  as  in 
other  cases.  It  has  been  argued  here  that  the  judgment  of 
the  circuit  court  is  final  and  conclusive  for  the  reason  that 
whilst  the  statute  declares  that  the  county  court  shall  grant 
the  license,  if  the  applicant  brings  himself  within  the  require- 
ments, it  at  the  same  time  declares  that  the  circuit  court  may 
grant  the  license,  and  the  conclusion  is  sought  to  be  deduced 
that  the  legislature  designed  to  invest  the  circuit  courts  with 
the  same  discretionary  authority  which  was  conferred  upon 
the  county  courts  under  former  laws.  An  examination 
of  the  opinion  of  the  court  in  Yeager's  case  will  show  that 
the  decision  was  not  based  up6n  the  words  ''may  grant 
such  license,"  used  in  the  Act  of  1849. 

Counsel  in  that  case  had  urged  on  one  side  that  ''may'" 
meant  ''shall,"  and  on  the  other  hand  the  word  was  used  in 
its  popular  sense,  and  was  employed  to  grant  an  authority 
coupled  with  a  discretion  which  was  not  the  subject  of  rever- 
sal by  any  other  tribunal.  Judge  Daniel  undertook  to  solve 
the  difficulty  by  referring  to  the  uniform  legislation  on  the 
subject  from  the  earliest  history  of  the  state  down  to  the 
revisal  of  1849.  This  legislation,  as  he  insisted,  unmistaka- 
bly shows  that  the  whole  subject  of  granting  or  refusing 
license  was  left  to  the  discretion  and  judgment  of  the  county 
court,  and  there  was  nothing  in  the  statute  of  1849  to  indi- 
cate a  change  of  legislative  policy  ;  on  the  contrary,  the  use 
of  the  words  "may  grant  such  license,"  clearly  showed  that 
no  such  change  was  contemplated. 

Indeed,  the  word  "may"  is  sometimes  construed  as  man- 
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datory  and  sometimes  as  permissive,  as  will  best  carry  into 
effect  the  true  intent  and  object  of  the  legislature.  Gen- 
erally, it  is  construed  as  mandatory  when  the  legislature 
means  to  impose  a  positive  duty,  or  when  the  public  is  in- 
terested, or  where  third  persons  have  a  claim  that  the  act 
shall  be  done.  In  England  it  has  been  held  that  where  a 
statute  confers  an  authority  to  do  a  judicial  act  in  a  particu- 
lar case,  it  is  imperative  on  those  so  authorized  to  exercise 
the  authority  when  the  case  arises,  and  its  exercise  is  duly 
applied  for  by  a  party  interested  and  having  the  right  to 
make  the  application.  In  such  cases  the  word  ''may"  is  not 
used  to  give  a  discretion,  but  to  confer  a  power  upon  the 
court  and  judges,  and  the  exercise  of  such  powers  depends 
not  upon  the  discretion  of  the  court  or  judges,  but  upon  the 
proof  in  the  particular  case  out  of  which  such  power  arises. 
Macdougall  v.  Paterson,  73  Eng.  C.  L.  Re.  755  ;  Sedgwick 
on  Construction  of  Statutes,  375  ;  Supervisors  v.  United 
States,  4  Wallace  435.  And  so  in  the  case  before  us, 
where  it  is  said  the  circuit  court  or  judge  may  grant  the 
license — all  that  is  meant  is  that  such  court  or  judge  shall 
have  the  power — jurisdiction  to  do  so.  The  words  are  en- 
tirely appropriate  in  conferring  an  appellate  jurisdiction, 
being  used  to  confer  an  authority,  and  that  authority  must 
be  exercised  if  the  circumstances  are  such  as  to  call  for  its 
exercise  by  a  party  having  the  right  to  make  the  application. 
It  is  not  an  arbitrary,  capricious  discretion  vested  in  the 
judge  of  the  circuit  court,  but  a  sound  judicial  discretion, 
subject  to  review  as  in  other  cases. 

The  county  court  shall  grant  the  license  is  the  mandate  of 
the  statute  where  the  applicant  brings  himself  within  its  re- 
quirements. Suppose  it  refuses  and  the  applicant  takes  his 
appeal,  is  not  the  circuit  court  bound  to  correct  the  error 
and  grant  the  license?  Is  it  not  bound  to  the  same  extent 
precisely  as  the  county  court  ?  When  the  legislature  made 
1  Va  Dec— 27 
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it  mandatory  upon  the  county  court  to  grant  the  license  in  a 
given  case  and  authorized  an  appeal  in  case  of  refusal,  it 
made  it  equally  mandatory  upon  the  circuit  court  to  grant 
the  license,  and  if  the  latter  court  renders  an  erroneous  de- 
cision it  is  difficult  to  understand  why  the  party  aggrieved 
may  not  have  redress  in  this  court.  The  legislature  has 
very  properly  conferred  an  appeal  of  right  from  the  county 
court  to  the  circuit  court  by  special  enactment  for  the  rea- 
son that  no  such  right  is  elsewhere  given.  But  the  case 
being  once  in  a  circuit  court  no  such  enactment  was  proper  or 
necessary  ;  not  proper,  because  an  appeal  of  right  does  not 
lie  in  any  case  in  this  court ;  not  necessary,  because  a  right 
of  appeal,  writ  of  error  and  supersedeas  upon  errors  assigned 
to  and  from  this  court  is  provided  for  by  the  general  statute 
on  the  subject.     Code  of  1873,   page  1130,  sec.  2. 

The  statute  declares  that  a  person  who  is  a  party  to  any 
civil  case  in  which  there  is  a  final  judgment,  decree  or  order 
may  present  his  petition  for  an  appeal,  writ  of  error  or  su- 
persedeas. It  will  be  understood,  of  course,  that  where  a 
mere  pecuniary  matter  is  involved  the  subject  of  controversy 
must  be  $500  or  upward.  This,  however,  is  not  a  case  of 
that  sort  ;  no  mere  pecuniary  matter  is  involved.  It  is  a 
final  judgment  or  order  in  a  civil  case  touching  the  exercise 
of  a  right  or  privilege  conferred  by  an  act  of  the  legislature. 
It  is  covered  by  the  express  terms  of  the  statute  already 
cited  relating  to  appeals,  &c.,  and  the  right  to  appeal  can 
only  be  taken  away  by  express  enactment  or  by  implication 
eiiually  plain.  We  are,  therefore,  of  opinion  that  an  appeal 
of  right  lies  from  the  county  court  to  the  circuit  court  when- 
ever the  license  is  refused,  and  if  the  circuit  court  also  errone- 
ously refuses  the  license  the  decision  is  the  subject  of  review  by 
this  court  upon  appeal,  or  writ  of  error  and  supersedeas,  as  in 
other  cases.  Whether  the  person  who  enters  himself  a  party 
defendant  and  resists   the  application  is   equally  entitled  to 
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an  appeal,  is  a  question  we  are  not  called  upon  to  decide 
here. 

The  case  in  hand  is,  therefore,  properly  before  us,  and 
the  question  is  presented  whether  the  judgment  of  the  circuit 
court  shall  be  aflBrmed  or  reversed.  The  judge  of  that  court 
certifies  that  he  is  not  fully  satisfied  the  "place  is  a  suitable 
one  for  a  barroom  and  for  the  retail  of  ardent  spirits." 
The  evidence  shows  that  William  F.  Maury,  who  opposes 
the  application,  is  superintendent  of  the  Salisbury  Furnace, 
in  Botetourt  county,  engaged  in  making  charcoal  iron,  and 
has  in  his  employment  about  one  hundred  and  eighty  opera- 
tives. The  place  of  the  proposed  barroom  is  about  two 
miles  from  the  furnace  and  four  miles  from  the  ore  banks, 
where  some  forty  or  fifty  hands  are  constantly  employed. 
It  appears  that  in  hauling  the  ore  from  the  ore  banks  to  the 
river,  whence  it  is  transported  to  the  furnace,  the  teams  of 
the  company  will  necessarily  pass  along  the  public  road  very 
near  the  barroom.  It  is  claimed  that  making  iron  from 
ore  is  a  delicate  business,  requiring  the  exercise  of  much 
care  and  the  attention  of  discreet  and  sober  men,  and  that 
the  retail  of  ardent  spirits  in  the  neighborhood  will  lead  to 
drunkenness  and  insubordination  among  the  employees  and 
seriously  interfere  with  the  successful  operation  of  the  fur- 
nace. 

In  answer  to  this,  the  learned  counsel  for  the  appellant 
insists  the  legislature  has  adopted  the  system  of  licensed 
•'sales  of  liquor  throughout  the  state,  and  this  policy  ought 
not  to  be  defeated  by  the  personal  objections  and  private 
views  of  individuals,  however  extensive  and  important  their 
private  interests  and  business  may  be."  A  very  large  dis- 
cretion is  vested  in  the  county  and  circuit  courts  in  deter- 
mining not  only  the  fitness  of  the  applicant,  but  whether  the 
place  is  suitable  and  convenient.  They  must  be  fully  satisfied 
on  the  subject  before    the  right  to  the  license  exists.     In 
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deciding  this  question,  all  the  circurastances,  whether  of  a 
general  or  limited  nature,  may  be  looked  to,  and  the  interests 
of  even  a  single  citizen  and  his  family  may  be  taken  into  con- 
sideration. Lewis  V,  Washington,  5  Grattan  265.  If  it  be 
conceded  that  the  primary  object  of  the  legislature  was  to 
derive  a  revenue  from  the  sale  of  ardent  spirits,  it  cannot  be 
accomplished  to  the  detriment  of  important  industrial  enter- 
prises which  might  be  seriously  affected  by  the  establishment 
of  barrooms  and  the  unrestricted  sale  of  ardent  spirits. 
That  which  disturbs  the  business  of  a  few  persons  may  injuri- 
ously affect  the  prospects  of  an  entire  community.  Every 
well  conducted  foundry  or  furnace,  every  factory  where 
useful  products  are  fabricated,  is  an  advantage  to  the  state  in 
the  employment  given  to  labor,  in.  the  market  erected  for 
supplies,  and  in  the  development  of  the  agricultural  and 
mineral  resources  of  a  country.  Such  enterprises  are  almost 
necessarily  under  the  control  of  a  few  private  persons,  they 
require  a  large  outlay  of  capital,  and  these  establishments 
should  be  encouraged  by  the  efficient  administration  of 
wholesome  and  salutary  laws.  No  one  can  deny  that  the  sale 
of  ardent  spirits  in  the  neighborhood  of  such  enterprises  may 
and  often  does  result  in  very  serious  injury,  especially  in  a 
country  where  labor  may  be  scarce  and  difficult  to  obtain,  and 
where  there  is  a  want  of  necessary  police  force  to  give  pro- 
tection to  life  and  property. 

In  this  case,  we  have  the  concurring  decisions  of  both  the 
county  and  circuit  judges  adverse  to  the  applicant.  The 
one  is  a  resident  of  the  county  in  which  the  license-is  sought 
and  the  other  of  an  adjoining  county,  both  acquainted  with 
the  witnesses,  the  locality,  and  all  the  surrounding  circum- 
stances. It  would  be  going  very  far  indeed  for  this  court  to 
reverse  both  these  tribunals  upon  a  mere  certificate  of  the 
evidence  where  the  witnesses  are  divided  in  open  court.  In 
Home  V.  Richards,  2  Call  507,  it  was  held  that  where  in  a 
petition  for  a  mill  the  witnesses  are  divided  upon  the  ques- 
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tion  of  the  establishment  of  a  mill,  and  the  county  and  district 
courts  concur  in  opinion,  the  appellate  court  will  affirm  the 
decision.  The  same  rule  was  followed  in  Atkinson  v.  Ball, 
5  Rand.  446.  In  that  case  Judge  Cabell  said  witnesses 
should  be  weighed,  not  numbered,*  and  in  estimating  the 
weight  of  testimony  the  judges  of  the  superior  court  of  law 
who  see  and  hear  the  witnesses  examined  possess  advan- 
tages we  have  not.  The  justices  of  the  county  court  have  the 
stated  advantages  as  the  judges  of  the  superior  courts  of 
law  ;  to  which  may  be  superadded  an  intimate  personal 
knowledge  of  the  character  of  each  witness.  In  a  doubtful 
case,  therefore,  upon  a  subject  of  this  nature  (change  of  a 
road)  it  should  always  lean  in  favor  of  the  concurring  judg- 
ments of  these  two  tribunals.  See  also  Dudley  v.  Dudley, 
3  Tyler. 

For  these  reasons  we  are  of  opinion  that  the  judgment  of 
the  circuit  court  must  be  affirmed. 

Another  question  is,  however,  presented  for  our  consider- 
ation. As  has  been  already  stated,  William  F.  Maury 
entered  himself  as  a  defendant  both  in  the  county  and  circuit 
courts,  and  opposed  the  application  for  a  license.  He  has 
also  appealed  here  by  counsel  and  was  entered  as  a  party 
upon  the  record  without  objection,  although  no  process  was 
served  upon  him,  as  it  appears  by  direction  of  the  appellant's 
counsel. 

Upon  this  state  of  facts  we  are  of  opinion  that  Mr.  Maury 
had  the  right  to  make  himself  a  party  to  the  proceeding, 
both  in  the  county  and  circuit  courts,  and  oppose  the  grant- 
ing of  the  license.  It  was  a  matter  in  which  he  was  per- 
sonally interested,  and  one  in  which  every  citizen  is  more 
or  less  concerned.  Mr.  Maury  having  been  a  party  on  the 
record  in  the  circuit  court,  it  was  competent  for  him  to  appear 
and  defend  in  this  court,  and  he  ought,  properly,  to  have 
been  served  with  process  upon  the  appeal,  writ  of  error  and 
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supersedeas.  In  Wingfield  v.  Crenshaw,  3  H.  &  M.  256, 
Judge  Roane  said  an  application  for  a  mill  might  be  con- 
tested in  the  county  court  by  any  person  who  is  interested 
in  defeating  it.  Any  person  so  contesting  is  thereby  made 
competent  to  carry  the  *case  to  a  supreme  tribunal.  And  in 
Mayo  V.  Turner,  1  Mun.  405,  it  was  held  that  if,  in  the 
opinion  of  the  jury  of  inquest,  the  health  of  the  neighbors 
will  not  be  annoyed  by  the  erection  of  a  mill-dam,  a  person 
supposing  himself  to  be  aggrieved  thereby  may  appear  as 
a  contestant,  and  contest  the  finding  of  the  jury  by  their 
evidence. 

In  all  these  cases  the  person  in  making  himself  a  party, 
however,  renders  himself  liable  for  costs,  and  may  also 
recover  costs  as  in  other  cases.  In  the  present  case  it  does 
not  appear  what  was  the  decision  of  the  county  court  with 
respect  to  the  costs.  It  appears  that  the  circuit  judge  refused 
to  allow  costs  to  either  party.  He  had,  no  doubt,  satisfac- 
tory reasons  for  this  conclusion  to  which  he  came,  and  we 
are  not  disposed  to  interfere  with  his  decision.  The  costs 
in  this  court  have  been  all  paid  by  the  appellant,  except  an 
attorney's  fee.  Under  all  the  circumstances,  we  think  no 
such  fee  should  be  allowed  here,  and  that  the  judgment  of 
the  court  ought  to  be  aflBrmed  without  costs  to  either  party. 

The  other  judges  concurred  with  Staples,  J.,  except 
Anderson,  J.,  who,  although  concurring  in  the  affirmance, 
dissented  on  the  question  of  the  jurisdiction  of  the  court^ 
and  was  for  dismissing  the  appeal  with  costs. 

Affirmed  without  costs. 
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Crite 
The  C!ommonwealth. 

{Supreme  Court  of  Appeals  of  Virg^nia^  September^  1881,) 

[Virginia  Law  Journal,  1881,  p.  568.] 

Criminal   Law — Murder — Evidence  at  Coroner's  Inquest— Case  at 
Bar. 

On  a  trial  for  murder,  the  evidence  of  a  witness  taken  down  at 
the  coroner's  inquest,  but  who  was  not  recognized,  and  who  has 
aince  removed  beyond  the  jurisdiction  of  the  court,  and  whose 
presence  cannot  therefore,  be  obtained  at  the  trial,  although  eflForts 
were  made  by  the  prisoner  for  that  purpose,  cannot  be  read. 
Quare:  Could  it  be  read,  if  the  witness  had  died  ? 

Same— Same— Evidence— Self-Serving  Declarations— Admissibility 
of— Case  at  Bar. 
Self-serving  declarations  made  by  the  prisoner  to  another  person 
in  the  absence  of  the  person  slain  on  the  night  of  the  murder,  but 
before  it  was  committed,  a  mile  and  a  quarter  from  the  place  of  the 
killing,  are  inadmissible. 

Same — Same— Res  Gestae.* 

Where  an  act  of  the  prisoner  has  been  given  in  evidence,  any 
declarations  made  by  him  at  the  time  of  the  act,  which  might  tend 
to  explain  its  nature,  or  the  motives  of  the  prisoner  in  reference 
to  the  same,  are  admissible  as  parts  of  the  res  gestce. 

This  was  a  writ  of  error  to  a  judgment  rendered  by  the 
judge  of  the  circuit  court  of  Grayson  county,  refusing  a 
writ  of  error,  to  a  judgment  rendered  by  the  county  court 

•See  monographic  note  on  **Res  Gestae"  appended  to  Jordan  v. 
Com.,  25  Gratt.  925  (Va.  Rep.  Anno.). 
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of  said  county,   sentenciDg  Henry  Crite  to  be  hung  for  the 
murder  of  Gabriel  Gwyn  on  the  night  of  January  5,  1S80. 

It  seems  that  the  prisoner  had  married  the  sister  of  the 
deceased,  and  was  living  with  his  wife,  her  sister  Maria 
Gwyn,  and  an  imbecile  brother,  in  Grayson  county,  Virginia, 
whilst  the  deceased  lived  in  North  Carolina ;  that  there  were 
some  improper  relations  alleged  to  be  existing  between  the 
l)risoner  and  his  sister-in-law,  Maria,  and  that  deceased  and 
his  brother,  Robert  Gwyn,  came  to  prisoner's  to  take  Maria 
and  the  imbecile  brother  away  from  prisoner's,  to  which 
prisoner  objected,  and  about  which  a  quarrel  ensued,  but 
was  stopped  before  bedtime.  The  murder  of  Gtibriel  seems 
to  have  been  committed  by  the  prisoner  without  further 
explanation,  with  an  axe  or  knife,  and  rock,  with  which 
deceased's  throat  was  cut,  and  two  large  holes  cut  in  his  head, 
and  Robert  also  was  badly  beaten,  whilst  they  were  in  bed 
at  the  prisoner's  house  the  same  night  after  the  quarrel  in  the 
ev  ening.  Deceased  died  from  the  effect  of  his  wounds  on 
8th  of  the  January,  1880.  The  nature  and  extent  of  the 
wounds  of  Robert  Gwyn  are  not  stated  in  the  record.  Four 
errors  are  assigned  in  the  prisoner's  petition. 

The  first  is  sufficiently  stated  by  Judge  Anderson  in  his 
opinion,  and  therefore  need  not  be  stated  here  again. 

The  second  was  to  the  refusal  of  the  court  to  allow  Wil- 
liam Roberts,  a  witness  for  the  defence,  to  answer  two 
questions  propounded  by  prisoner's  counsel,  as  follows: 
After  the  commonwealth  had  offered  evidence  tending  to 
prove  the  murder  by  the  prisoner,  Roberts  having  proved 
that  prisoner  came  to  his  house  a  mile  and  a  quarter  from 
prisoner's  after  dark,  the  night  of  the  homicide,  but  before 
it  was  committed,  and  asked  him  some  questions,  which  are 
not  given  in  the  record.  He  was  asked:  ''When  the  pris- 
oner came  to  your  house  on  the  5th  of  January  last,  did  he, 
or  not,   tell  you  that  two  men  had  come  to  his  house  from 
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North  Carolina ;  that  they  had  threatened  his  life,  and  that 
he  was  in  fear  of  bodily  harm,  and  ask  you  to  go  over  to 
his  house  with  him?"  But  the  court  refused  to  allow  the 
witness  to  answer  the  same,  and  then  he  was  asked  by 
counsel  for  prisoner:  "Did  you  give  him  any  advice  on  that 
occasion';  if  so,  what  did  you  say  to  him?"  But  the  court 
refused  to  allow  the  question  to  be  asked,  to  which  prisoner 
excepted. 

The  third  assignment  of  error  was  this;  After  the  com- 
monwealth had  introduced  evidence  tending  to  prove  the 
murder  by  the  prisoner,  and  had  introduced  a  witness,  Price 
Robinson,  who  proved  that  on  the  night  of  the  homicide  the 
prisoner  came  to  his  house  about  8  o'clock,  and  exhibited 
a  knife,  and  whetted  the  same  on  his  boot.  Upon  cross- 
examination  the  witness  proved  that  prisoner  came  to  his 
house  to  get  witness  to  go  home  with  him,  which  witness 
declined  to  do.  Whereupon  a  witness  was  asked  by  j)ris- 
oner's  counsel:  "When  the  prisoner  came  to  your  house, 
did  he  not  say  to  you,  that  two  men  had  come  to  his  house 
that  evening  from  North  Carolina,  and  threatened  his  life, 
and  that  he  wanted  you  to  go  home  with  him  to  protect  him  T' 
Which  the  court  refused  to  allow  to  be  answered  and  to 
which  the  prisoner  excepted. 

The  fourth  assignment  was  to  the  refusal  of  the  court  to 
set  the  verdict  aside  and  grant  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and  evidence,  to 
which  prisoner  excepted. 

WiUhun  Terry ^  for  the  prisoner. 

Attorney  General^  for  the  commonwealth. 

Anderson,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  prosecution  of  the  plaintiff  in  error,  by  the  com- 
monwealth for  the  murder  of  Gabriel  Gvvyn,    and   comes 
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here  upon  a  writ  of  error  to  the  order  of  the  judge  of  the 
circuit  court  of  the  county  of  Grayson,  refusing  a  writ  of 
error  and  supersedeas  to  the  judgment  of  the  county  court 
of  said  county,  by  which  the  plaintiff  in  error  alleges  he  is 
aggrieved.  Upon  the  trial  the  jury  found  a  verdict  of 
guilty  of  murder  in  the  first  degree,  and  the  prisoner  was 
sentenced  to  be  hung. 

Four  errors  are  assigned  by  the  prisoner — the  plaintiff  in 
error,  as  grounds  for  reversing  the  judgment  and  sentence 
of  the  county  court,  and  awarding  him  a  new  trial. 

The  first  is,  in  refusing  to  allow  the  testimony  of  Maria 
Gwyn,  taken  before  the  coroner,  to  be  read  upon  the  trial. 
Maria  Gwyn  had  removed,  after  her  testimony  had  been 
taken  by  the  coroner,  from  the  state  of  Virginia,  where  the 
homicide  was  committed,  and  was  beyond  the  process  and 
jurisdiction  of  the  court.  She  had  not  been  recognized  by 
the  coroner  to  appear  as  a  witness  to  testify  on  the  trial,  and 
though  it  appears  that  efforts  were  made  by  the  prisoner 
through  his  counsel  to  procure  her  voluntary  attendance, 
she  was  not  present  at  the  trial,  and  the  prisoner,  by  his 
counsel,  offered  to  read  her  testimony,  as  taken  by  the  coro- 
ner, to  the  jury  ;  which  was  objected  to  by  the  common- 
wealth's counsel,  and  was  not  admitted  by  the  court.  To 
which  ruling  of  the  court,  the  prisoner  by  his  counsel  ex- 
cepted. 

It  is  said  by  an  eminent  author  (Taylor  on  Evidence,  1 
vol.,  §  472)  that  *'no  case  need  be  cited  to  establish  what  is 
admitted  on  all  hands,  that  if  the  witness  be  proved  to  be 
dead,  secondary  evidence  of  his  statement  on  oath  in  a  for- 
mer trial  between  the  same  parties,  will  be  received  as  of 
course/'  And  that  the  ground  of  admitting  secondary  evi- 
dence in  civil  proceedings  seems  equally  clear,  when  it  is 
proved  that  the  witness  is  actually  residing  in  some  place 
beyond  the  jurisdiction  of  the  court,  §  473.     But  the  same 


Digitized  by  VjOOQIC 


Va.  Dec]         Crite  v.  The  Commonwealth.  427 

writer  says,  §  474,  in  criminal  proceedings,  a  similar  lati- 
tude is  not  allowable  at  common  law,  and  the  deposition  of  a 
witness,  whether  taken  before  a  magistrate  or  a  coroner, 
will  not  be  rendered  admissible,  on  mere  proof  that  the  wit- 
ness himself  cannot  be  found  after  diligent  search.  Neither 
will  it  be  received,  upon  satisfactory  proof,  that  the  witness 
being  a  foreigner,  had,  since  the  prisoner  was  committed  for 
trial,  returned  to  his  own  country,  and  was  at  the  time  of 
the  trial  resident  abroad.  Also  he  says,  this  kind  pf  evi- 
dence has  been  rejected  in  America,  both  where  the  witness 
could  not  be  found  within  the  jurisdiction,  but  was  reported 
to  have  gone  to  an  adjoining  state,  and  where  he  was  proved 
to  have  left  the  state,  after  being  summoned  to  attend  the 
trial.  And  he  cites  Wilbur  v.  Selden,  6  Cowen  162,  and 
Finn's  case,  5  Rand.  701. 

If  a  witness  who  testified  in  a  civil  action  has  since  died, 
evidence  of  what  he  testified  is  admissible  in  a  subsequent 
trial  of  the  same  case,  is  a  rule  which  universally  prevails. 
And  if  he  be  still  living,  but  has  removed  from  the  country, 
and  is  beyond  the  jurisdiction  of  the  court,  the  current  of 
modern  authorities  hold  that  such  evidence  Is  admissible  in 
a  civil  action. 

Whether,  if  a  witness  be  dead,  his  testimony  on  a  former 
trial  would  be  admissible  in  criminal  proceeding,  is  a  (lues- 
tion  which  does  not  arise  in  this  case,  and  upon  which  we 
express  no  opinion.  Some  of  the  American  states  hold,  that 
if  the  witness  be  living,  and  is  beyond  the  jurisdiction  of  the 
court,  his  testimony  on  a  former  trial,  in  a  criminal  proceed- 
ing may  be  received.  But  a  different  rule  has  prevailed  in 
this  state. 

In  Finn's  case,  5  Rand.  701,  the  question  was  decided 
by  the  general  court,  as  far  back  as  the  year  1827  ;  and  it  was 
held  that  in  a  criminal  prosecution,  evidence  of  what  was 
testified  by  a  witness  before  the  called  court,  was  not  admis- 
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sible  on  the  trial,  upon  the  ground  of  the  absence  of  the  wit- 
ne8?j,  and  his  removal  beyond  the  jurisdiction  of  the  court. 
It  is  true  that  the  gencml  court  also  held,  that  evidence  of 
what  he  testified,  was  not  admissible  upon  another  ground 
which  had  been  urged  by  the  commonwealth  as  ground  for  its 
admission.  The  question  as  to  the  admissibility  of  the  evi- 
dence, upon  the  ground  that  the  witness  had  removed  from 
the  commonwealth,  and  was  beyond  the  jurisdiction  of  the 
court,  .was  treated  as  a  question  raised  by  the  bill  of  excep- 
tions, and  one  of  graver  and  more  important  character  than 
the  other.  The  (|Uostion  was  directly  raised  by  the  bill  of 
exceptions,  necessarily  to  be  decided  by  the  appellate  court, 
in  theafiirmance  or  reversal  of  the  judgmentof  the  court  below. 
Twenty-six  years  afterwards  the  same  question  was  raised 
in  Brogy's  case,  and  decided  by  this  court  (10  Gratt.  722, 
73'2),  and  the  decision  in  Finn's  case  was  reviewed  and 
re-affirmed.  Judge  Allen,  in  whose  opinion,  on  this  point, 
all  the  judges  concurred,  remarked  that  ''this  decision 
has  never  been  controverted  in  Virginia.  The  whole 
criminal  code  has  since  undergone  a  revision,  but  the 
rule  in  Finn's  case  has  been  acquiesced  in,  both  by  the 
courts  and  the  legislature.  I  do  not  think  it  necessarj^, 
therefore  (he  says),  to  go  into  the  enquiry  whether  the 
rule  was  originally  founded  on  proper  principles  or  not. 
The  rule  has  been  established  and  recognized,  and,  I  think, 
should  be  adhered  to."  Twenty-eight  years  have  elapsed 
since  that  decision  was  made,  and  more  than  a  half  century 
since  the  decision  which  it  reitemted.  In  the  meantime, 
our  criminal  law  has  undergone  another  revision,  and  the 
rule  established  by  those  cases  has  been  acquiesced  in. 
We  feel  that  it  would  be  a  work  of  supererogation  in  us, 
to  inquire  into  the  correctness  of  the  principles  upon  which 
that  rule  was  originally  founded.  If  any  change  is  made, 
it  should  be  by  legislation,  and  not  by  judicial  decision. 
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If  it  were  an  original  question,  we  think  there  would  be 
great  objection  to  the  admission  of  testimony  which  had  been 
taken  by  the  coroner,  under  circumstances  which  do  not 
give  assurance  that  it  is  a  full  and  accurate  disclosure  of  the 
facts  known  to  the  witness,  and  as  they  would  have  been  dis- 
closed by  her,  if  she  had  been  examinM  by  the  counsel  for 
the  commonwealth  and  for  the  prisoner,  before  the  court,  and 
in  the  presence  of  the  prisoner,  and  her  testimony  had  been 
subjected  to  the  test  of  cross-examination.  It  is  probable 
that  the  effect  of  her  testimony  might  have  been  very  differ- 
ent. We  doubt  that  such  testimony  would  tend  to  promote 
the  ends  of  justice.  We  think  the  objection  to  its  admission, 
is  far  greater  than  the  testimony  of  a  witness  taken  at  the 
called  court,  or  at  a  former  trial,  and  in  the  presence  of  the 
prisoner  and  his  counsel,  and  the  counsel  of  the  common- 
wealth, by  whom  the  witness  had  been  examined  and  cross- 
examined.  If  testimony  of  this  character  was  admissible 
for  the  prisoner,  it  would  be  admissible  for  the  common- 
wealth, and  we  think  it  would  be  an  unsafe  precedent  to 
establish. 

For  the  foregoing  reasons,  our  conclusion  is  that  the  first 
assi^rnment  of  error  is  not  tenable. 

The  second  assignment  of  error  is  the  refusal  of  the  court 
to  allow  the  witness,  William  Roberts,  to  answer  the  ques- 
tions propounded  to  him  as  set  out  in  bill  of  exceptions  No.  3. 
What  the  answer  of  Roberts  would  have  been  does  not 
appear,  but  the  prisoner  insists  that  if  favorable  he  was 
entitled  to  the  benefit  of  it,  as  it  would  have  tended  to  explain 
the  circumstances  under  which  the  difficulty  occurred,  and 
rebutted  the  presumption  of  malice.  This  assignment  of 
error  raises  the  question,  whether  it  is  competent  for  a  per- 
son charged  with  the  crime  of  murder,  to  exculpate  himself, 
by  proof  of  declarations  which  he  himself  made  to  another 
before  he  committed  the  homicide,  and  at  a  distance  of  a  mile 
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and  a  quarter  from  the  place  where  it  was  afterwards  perpe- 
trated, and  in  the  absence  of  the  person  who  was  sjain.  To 
admit  such  evidence  would  be  to  allow  a  man  to  prepare  a 
defence  for  himself,  by  his  own  declarations,  before  he  per- 
petrated the  crime  which  he  meditated.  The  statement  of 
the  proposition,  is  its  refutation.  The  court  is  of  opinion 
that  there  is  no  ground  for  this  assignment  of  error. 

The  third  assignment  of  error  is  the  refusal  of  the  court  to 
allow  the  witness,  Price  Robinson,  to  answer  the  question 
propounded  to  him  as  set  out  in  bill  of  exceptions  No.  4. 

It  appears  from  the  bill  of  exceptions  that  the  witness, 
Price  Robinson,  was  introduced  by  the  commonwealth,  who 
proved  by  him  that  about  8  o'clock  on  the  5th  of  January, 
1880  (which  was  the  night  the  homicide  was  committed), 
the  prisoner  came  to  his  house,  and  exhibited  a  knife  and 
whetted  the  same  on  his  boot.  Upon  cross-examination, 
the  witness  proved  that  prisoner  came  to  his  house  to  get  him 
to  go  home  with  him.  And  the  prisoner  then  asked  the  wit- 
ness the  following  question:  "When  the  prisoner  came  to 
your  house  did  he  not  say  to  you  that  two  men  had  come  to 
his  house  that  evening  from  North  Carolina  and  had  threat- 
ened his  life,  and  that  he  wanted  you  to  go  home  with  him 
to  protect  him  ?"  This  question  the  court  refused  to  allow 
the  witness  to  answer,  and  the  prisoner  excepted. 

The  commonwealth  had  proved  an  act  of  the  prisoner,  the 
whetting  of  his  knife,  which  taken  in  connection  with  the 
facts  set  out  in  the  first  bill  of  exceptions,  tended  to  prove 
that  the  homicide  committed  by  the  plaintiff  was  perpetrated 
with  premeditation  and  malice.  The  question  propounded 
by  the  prisoner  was  designed  to  explain  the  character  and 
purpose  of  the  act  proved  by  the  commonwealth,  by  the  dec- 
larations of  the  prisoner  made  at  the  time  the  act  was  done, 
for  the  purpose  of  repelling  the  inference  which  the  jury 
would  be  likely  to  deduce  from  the  act  itself  unexplained. 


Digitized  by  VjOOQIC 


Va.  Dec]         Crite  v.  The  Commonwealth.  431 

The  declarations  sought  to  be  proved,  were  made,  as  the 
question  implies,  taken  in  connection  with  the  facts  previ- 
ously set  out  in  the  bill  of  exceptions,  at  the  time,  or  imme- 
diately in  connection  with  the  act  which  the  commonwealth 
proved  to  have  been  done. 

Verbal  and  written  declarations  are  admissible  as  constitut- 
ing a  part  of  the  re>s  geatw.  As  such  they  are  properly  ad- 
missible when  they  accompany  some  act,  the  nature,  object, 
or  motives  of  which  are  the  subject  of  inquiry.  In  such 
cases,  words  are  receivable  as  original  evidence,  on  the 
ground  that  what  is  said  at  the  time  affords  legitimate,  if 
not  the  best  means  of  ascertaining  the  character  of  such 
equivocal  acts  as  admit  of  explanation  from  those  indications 
of  the  mind  which  language  affords.  The  language  of  per- 
sons at  the  time  of  their  doing  a  particular  act,  in  the  same 
manner  as  their  demeanor  or  gesture,  is  more  likely  to  be  a 
true  disclosure  of  what  was  really  passing  in  their  minds, 
than  their  subsequent  statements  as  to  their  intentions,  even 
if  such  statements  would  not  be  excluded  on  other  grounds. 
They  are  a  part  of  the  /r^  (jestce.  But  to  be  such  the  decla- 
rations must  have  been  made  at  the  time  of  the  act  done. 
And  so  they  constitute  one  transaction.  (1  Phillips  on  Evi- 
dence, 5  Amer.  Edi.,  with  Cowen  &  Hills  and  Edward's 
notes,  top  p.  150,  iside  p.  185,  and  note  8v.) 

The  question  propounded  by  the  prisoner  called  for  an 
answer  from  the  witness,  which,  if  in  the  affirmative,  would 
have  disclosed  the  declarations,  if  any,  made  by  the  prisoner, 
at  the  time  he  was  doing  the  act,  which  the  commonwealth 
had  proved  against  him;  and  which  might  have  tended  to 
prove  the  character,  motive,  and  purpose  of  that  act.  We 
are  clearly  of  opinion  that  it  was  error  not  to  allow  the 
witness  to  answer  that  question.  Whether  the  answer 
would  have  availed  the  prisoner,  it  is  not  for  us  to  say,  but 
will  be  for  the  jury  to  judge.     W^e  can  only  say  that  the 
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prisoner  was  entitled  to  the  answer  to  go  to  the  jury,  to 
have  such  effect  as  the  jury  might  properly  have  given  to  it. 
And  it  having  been  denied  him  by  the  court,  for  that  cause 
the  judgment  must  be  reversed. 

The  fourth  assignment  of  error  is  the  refusal  of  the  court 
to  set  aside  the  verdict  and  grant  the  prisoner  a  new  trial. 
This  assignment  is  upon  the  first  bill  of  exceptions,  which 
sets  out  all  the  evidence,  which  the  court  certifies  were  all 
the  facts  proved  in  the  cause,  and  that  the  prisoner  excepted 
to  the  opinion  of  the  court  overruling  his  motion  to  set  aside 
the  verdict  and  grant  him  a  now  trial,  upon  the  ground  that 
the  verdict  was  contrary  to  the  law  and  evidence. 

The  court  is  of  opinion  that  as  the  case  goes  back,  upon 
the  ground  of  the  exclusion  of  evidence  which  ought  to  have 
gone  to  the  jury  upon  the  former  trial,  and  the  prisoner  i» 
to  have  a  new  trial,  it  is  proper  that  they  should  refrain 
from  comment  upon  the  evidence  as  it  is  disclosed  in  the 
first  bill  of  exceptions,  and  from  an  expression  of  opinion 
on  the  fourth  assignment  of  error,  so  that  the  jury  may  be 
free  to  pass  upon  the  evidence  submitted  to  them  upon  the 
new  trial,  uninfluenced  and  unbiased  by  the  opinion  of  the 
court  upon  the  facts  as  they  now  appear. 

The  court  is  of  opinion  for  the  reasons  given  and  for  the 
cause  hereinbefore  stated  to  reverse  the  judgment  of  the 
county  court  of  Grayson  county,  to  set  aside  the  verdict^ 
and  to  grant  a  new  trial,  and  to  remand  the  cause,  with  in- 
structions to  that  court,  that  if  upon  said  trial,  the  common- 
wealth should  again  introduce  the  evidence  set  out  in  the 
third  bill  of  exceptions,  and  the  prisoner  should  again  pro- 
pound the  question  to  the  witness  set  out  in  said  bill  of 
exceptions,  that  he  be  allowed  and  required  to  answer  the 
same. 

Judjrment  reversed. 
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Hancock 

V. 

Talley  &  Others. 

(Special  Court  of  Appeals  of  Virginia,  September,  i8S/,) 

[Virginia  Law  Journal,  1881,  p.  583.] 

Real  Estate — When  Treated  as  Partnership  Property— Depends  on 
Intention. 
Whether  real  estate  held  by  persons  who  are  partners  is  to  be 
considered  and  treated  as  partnership  property,  depends  upon  the 
real  interition  of  the  vendees  at  the  time  the  property  is  acquired 
or  appropriated,  and  where  it  is  shewn  that  real  estate  was 
intended  to  be  purchased  as  partnership  property,  and  appropriated 
to  such  uses — which  maj'  be  done  by  parol — a  court  of  equity  will 
so  dedicate  it,  although  the  property  is  conveyed  to  the  partners 
as  joint-tenants,  or  as  tenants  in  common,  and  the  obligation 
given  for  the  purchase  money,  is  the  individual  bond  of  the  part- 
ners, instead  of  the  note  of  the  firm. 

Same— Held  Jointly  by  Two  or  More  Persons—  Presumption — Case 
at  Bar. 
Keal  estate  held  in  the  joint  names  of  two  or  more  persons,  if, 
there  be  no  proof  that  it  was  purchased  with  partnership  funds  and 
for  partnership  purposes,  will  be  presumed  to  be  held  by  them  as 
joint  tenants,  or  as  tenants  in  common.  So  if  it  is  not  purchased 
for  partnership  purposes,  even  though  it  is  paid  for  with  partner- 
ship funds,  and  is  in  fact  appropriated  to  partnership  purposes,  it 
will  not  be  presumed  to  belong  to  the  firm,  but  such  fact  may  be 
proved,  and  proved  bj'  parol. 

Same — Same — Same. 

Where  a  joint  bond  is  given  for  the  price,  and  the  real  estate  is 
conveyed  to  the  partners  as  joint  tenants,  or  as  tenants  in  com- 
mon, prima  facie  it  is  their  joint  property,  and  not  partnership 
property;  and  this  legal  presumption  must  be  overcome  by  strong 
proof.  In  a  doubtful  case  the  deed  will  prevail. 
1  Va  Dec— 28 
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Same— Same— Parol  Proof  of  Intention. 

Whilst  a  partnership,  as  such,  cannot  hold  the  legal  title  to  real 
estate,  which  can  only  be  conveyed  to  a  natural  person,  or  arti- 
ficial one,  as  a  corporation,  yet  a  partnership  maj'  in  equity  own 
real  estate,  without  reference  to  who  holds  the  legal  title,  and 
parol  evidence  may  be  introduced  to  establish  the  real  intention  of 
the  grantees,  and  to  set  up  a  trust  in  them  for  the  benefit  of  the 
partnership ;  and  this  is  so  whether  there  was  any  actual  payment 
by  the  grantees  at  the  time  of  the  purchase  or  not. 

Declarations  of  Trust. 

The  provisions  of  the  7th  and  8th  sections  of  the  English  statute 
of  frauds  never  were  enacted  in  Virginia,  and  the  law  here  in 
relation  to  declarations  of  trust,  is,  and  always  has  been,  the  same 
that  it  was  in  England  before  the  statute. 

This  is  an  appeal  from  the  circuit  court  of  Louisa  county. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

F.    r.    U7/^.s^>// and  Guy  A  GillUun^   for  appellants. 

John  Jlunter^  Jr.^  for  appellees. 

WiNcjFiELD,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  the  widow  of  Peyton  G.  Talley, 
deceased,  for  the  partition  of  a  lot  of  land  with  a  storehouse 
and  dwelling  house  thereon,  containing  about  two  and  a 
(juarter  acres  of  land,  situate  at  Frederick's  Hall  depot,  in 
the  county  of  Louisa  (which  had  been  convoyed  to  said  Tal- 
ley in  his  lifetime  and  Horatio  P.  Hancock  by  Nathaniel  W. 
Harris  and  wife,  by  deed  dated  the  9th  of  March,  1861), 
and  for  the  assignment  of  dower  to  the  widow  of  Talley  in 
one  moiety  of  it ;  or  if  partition  could  not  be  conveniently 
made,  for  the  sale  of  it,  and  a  division  of  the  proceeds,  and 
the  assignment  of  her  dower  in  the  proceeds.  The  bill 
charges  that  the  storehouse  on  the  lot  at  the  time  of  its  pur- 
chase, had  since  been  burnt  down,  and  that  Talley  in  his  life- 
time rebuilt  it  at  an  expense  of  $1,000  or  ?  1,200,  and  that  ia 
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estimating  her  dower  the  value  of  the  storehouse  should  be 
taken  into  consideration,  as  it  greatly  enhanced  the  value  of 
the  property.  Hancock  and  the  heirs  of  Talley  were  made 
defendants. 

Hancock  filed  a  demurrer  and  answer  to  the  bill,  and  a 
formal  answer  was  put  in  for  the  heirs  of  Talley  (who  were 
infants)  by  their  guardian  ad  litem.  The  demurrer  was  con- 
tained in  the  answer,  and  merely  stated  that  he  demurred  to 
the  bill  for  want  of  equity.  The  answer  admits  the  convey- 
ance of  the  property  by  Harris  and  wife  to  Hancock  &  Tal- 
ley in  the  lifetime  of  the  latter,  but  denies  that  the  plaintiff 
was  entitled  to  dower  therein.  But,  on  the  contrary,  avers 
that  in  April,  18G0,  himself  and  Talley  formed  a  partner- 
ship for  the  purpose  of  carrying  on  a  mercantile  business  at 
Frederick's  Hall,  and  were  the  successors  of  William  A. 
Talley  &  Co.,  who  had  previously  carried  on  business  at  the 
same  place  (of  which  firm  the  said  Peyton  G.  Talley  had 
been  a  partner),  and  for  that  purpose  leased  the  property  in 
<|uestion  (which  had  long  been  used  as  a  place  of  merchandise), 
and  afterwards  purchased  it  for  the  purpose  of  carrying  on 
their  mercantile  business  ;  that  Talley  and  himself  were  equal 
partners,  were  each  to  put  in  the  same  amount  of  capital  and 
to  share  equally  in  the  profits  and  losses  of  the  concern,  but 
that  in  fact  he,  during  the  continuance  of  the  partnership, 
put  in  more  capital  than  Talley  ;  that  in  March,  1861,  the  firm 
of  Hancock  and  Talley  purchased  of  N.  \V.  Harris  this  real 
estate  (already  leased  of  him)  at  the  price  of  §2,600 ;  that  it 
was  distinctly  purchased  as  partnership  property,  to  be  held 
as  such  for  the  purpose  of  carrying  on  the  business  of  the 
firm,  and  with  a  distinct  understanding  between  himself  and 
Talley  that  it  was  to  be  paid  for  with  partnership  funds 
(which  they  expected  to  do  in  twelve  months  out  of  the  profits 
of  their  business) — that  this  expectation  was  based  upon  the 
fact  that  having  become  owners  of  the  property,  they  would 
then  have  the  right  to  sell  liquor,  which  they  expected  to  do, 
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and  thereby  greatly  increase  the  profits  of  their  business, 
the  right  to  do  which  had  theretofore  l>een  denied  to  them 
by  Harris  when  they  leased  the  property  (and  who  would 
only  let  them  have  it  upon  condition  that  they  would  not 
sell  liquor),  and  that  this  privilege  and  right  was  the  main  in- 
ducement to  their  purchase  of  the  property.  The  answer 
further  avers  that  on  the  day  of  its  purchase  he  and  Talley 
executed  their  joint  bond  for  the  property,  with  John  Han- 
cock, his  father,  and  Jonathan  Talley,  a  brother  of  Peyton 
G.  Talley,  as  securities ;  that  he  was  not  present  when  the 
bond  was  written,  but  it  was  brought  to  him  to  sign  by  Tal- 
ley, who  had  already  signed  it,  when  he  asked  why  the  part- 
nership name  had  not  been  signed  to  it,  to  which  he  (Talley » 
replied,  that  it  ought  to  have  been  so  signed, but  ''he  supposed 
it  made  no  difference,"  remarking,  at  the  same  time,  that 
they  would  soon  be  able  to  pay  it  out  of  the  profits  of  their 
business,  and  that  he,  not  supposing  that  it  was  material 
whether  it  was  a  note  or  a  bond,  also  executed  it ;  and  insists 
that  although  it  might  have  been  more  regular  to  have  given 
a  partnership  note,  yet,  as  the  bond  was  given  for  a  part- 
nership debt  for  the  purchase  of  property  for  the  firm,  the 
form  in  which  it  was  given  ought  not  to  make  any  difference  ; 
that  Harris  had  the  deed  of  conveyance  of  the  lot  of  land 
prepared  by  his  own  attorney  without  consulting  the  grantees, 
and  without  any  instructions  from  him  (Hancock),  and 
without  any  knowledge  of  its  form  or  contents  on  his  part, 
and  that  he  never  saw  it  until  the  spring  of  18G8,  and  is  ad- 
vised that  however  it  may  be  conveyed,  whether  to  the  part- 
ners individually,  as  joint  tenants,  or  tenants  in  common, 
yet,  as  it  was  really  partnership  property,  it  will  be  regarded 
and  treated  by  a  court  of  equity  as  personal  property  of  the 
partnership.  He  further  avers  that  the  partnership  is  in- 
debted to  him  and  largely  indebted  to  creditors  of  the 
firm,  more  than  the  assets  belonging  to  it  will  pay, 
and    insists    that    the    plaintiff    can    have   no    interest  in 
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the  property  in  question  until  the  debts  of  the  firm 
are  paid ;  that  judgment  has  been  recovered  on  the  bond 
given  for  the  purchase  of  the  property ;  that  Talley  died 
insolvent,  and  if  the  pretensions  of  the  plaintiff  are  sustained, 
he  will  have  to  pay  a  large  debt  for  the  property,  one-half  of 
which  will  be  given  to  the  estate  of  her  husband,  for  the 
benefit  of  which  he  never  paid  anything.  And  the  answer 
concludes  with  a  prayer  that  an  account  may  be  taken  of  the 
assets  and  debts  of'  the  firm,  and  the  assets  may  be  applied  to 
the  payment  of  its  debt«,  and  especially  to  the  debt  due  for 
the  purchase  of  said  real  estate,  and  that  all  other  accounts 
may  be  taken  necessary  for  the  winding  up  and  settlement 
of  the  affairs  of  the  said  firm  of  Hancock  &  Talley. 

The  deed  from  Harris  and  wife  of  the  one  part,  and  Pey- 
ton G.  Talley  and  Horatio  P.  Hancock  of  the  other  part, 
grants  the  lot  of  land  to  the  said  Talley  &  Hancock,  "to  have 
and  to  hold  unto  them  the  said  Peyton  G.  Talley  and  Horatio 
P.  Hancock,  in  ecjual  shares,  and  to  their  heirs  and  assigns 
absolutely  and  in  fee  simple." 

It  is  proved  by  N.  W.  Harris  and  several  other  witnesses, 
that  Hancock  &  Talley  conducted  business  in  partnership  as 
country  merchants  in  the  storehouse  on  the  lot  in  question 
for  a  year  or  two  before  they  bought  it,  during  which  time 
they  leased  it  of  Harris,  the  rent  of  which  was  paid  by  a  credit 
to  Harris  on  his  store  account  with  them.  Harris,  in  his 
deposition,  says  that  they  had  been  renting  the  property  of 
him  under  the  firm  of  Hancock  &  Talley,  and  both  of  them, 
>e|>arately  and  together,  at  various  times  proposed  discontin- 
uing renting  it,  and  to  buy  it,  if  he  and  they  could  agree 
upon  the  price,  and  finally  that  they  did  agree,  and  he  sold 
it  to  them,  and  that  he  always  considered  that  he  sold  it  to 
them  as  partners  ;  that  they  wanted  it  to  carry  on  their  busi- 
ness of  country  merchants,  and  his  belief  was  that  they 
wanted  to  buy  it  in  order  to  sell  liquor,  which  he  would  not 
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permit  as  long  as  he  was  the  owner  of  the  property,  and  that 
they  did  engage  in  selling  liquor  after  they  bought  it ;  that 
he  required  that  they  should  execute  a  bond  for  the  purchase 
money  instead  of  a  partnership  note,  because  he  had  fre- 
quently heard  lawyers  say  that  they  would  rather  have  the 
signatures  of  the  individual  partners  to  a  bond  than  to  have 
the  siirnature  of  the  firm  :  that  thev  continued  to  do  business 
in  the  storehouse  after  their  purchase  for  some  time,  until 
it  was  burnt  down  by  the  Yankees,  and  that  he  had  the  deed 
of  conveyance  prepared  by  Mr.  Pendleton,  a  lawyer,  but  did 
not  remember  that  either  Hancock  or  Talley  gave  any  in- 
structions about  it. 

Reuben  B.  Davis,  another  witness,  proved  that  in  a  con- 
versation between  himself  and  Talley  in  the  summer  or  fall 
of  1861,  Talley  said  that  he  and  Hancock  had  purchased  the 
property  for  the  purpose  of  getting  the  restrictions  removed 
so  that  they  might  sell  licjuors,  and  that  he  thought  they  could 
pay  for  it  in  two  years  out  of  the  profits  arising  from  the 
sale  of  liquors,  and  that  subsequently  both  Talley  and  Han- 
cock said  that  they  were  joint  partners  in  the  purchase,  and 
made  the  impression  on  his  mind  that  they  purchased  for 
partnership  purposes. 

E.  A.  Hancock,  another  witness,  proved  that  he  was  with 
Hancock  &  Talley,  assisting  them  in  their  store  as  salesman 
and  clerk,  before,  at  the  time  of,  and  after  the  purchase  from 
Harris ;  that  before  it  was  bought  they  spoke  of  buying  it 
for  the  purpose  of  carrying  on  a  dry  goods  and  grocery  busi- 
ness as  a  regular  country  store  ;  that  while  he  was  with  them 
Talley  came  into  the  store  one  day  with  a  bond  payable  to 
N.  VV.  Harris,  already  signed  by  him  (Talley),  when  Han- 
cock remarked  that  as  it  was  partnership  property  it  ought 
to  be  signed  as  a  firm,  to  which  Talley  replied  that  that  "was 
a  fact,  but  it  did  not  make  much  diflference,  as  they  (we) 
would  open  a  big  liquor  establishment  and  pay  for  it  in  a 
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very  short  time  ;  that  the  principal  object  of  Hancock  &  Tal- 
ley in  buying  the  property,  was  to  enable  them  to  sell  liquor, 
which  they  were  restricted  from  doing  before  the  purchase  ; 
that  in  an  after  conversation  between  them,  in  reply  to  a 
(question  asked  him  by  the  witness  as  to  how  they  expected 
to  pay  for  the  property,  Talley  replied  that  they  would  pay 
for  it  by  what  they  made  from  the  store  ;  that  the  bond  was 
signed  by  John  Hancock  and  Jonathan  Talley  as  securities  ; 
that  when  it  was  executed,  Peyton  G.  Talley  applied  to 
Samuel  C.  Talley  to  sign  it  as  security,  but  after  P.  G.  Talley 
had  signed  it  individually,  he  (Samuel  C.  Talley)  refused, 
and  said  he  would  go  security  for  the  firm,  and  that  was  the  * 
way  it  ought  to  have  been  signed — that  the  bond  was  improp- 
erly signed,  it  should  have  been  signed  as  a  firm,  as  it  was 
a  partnership  purchase,  to  which  P.  G.  Talley  replied  that 
'Mt  would  not  make  any  difference,  as  it  would  be  paid  for 
in  a  short  time" ;  and  that  after  the  purchase  it  was  regarded 
by  Hancock  &  Talley  as  partnership  property. 

Frederick  L.  Harris  proved  that  the  bond  given  for  the 
purchase  of  the  lot  was  assigned  to  him,  and  that  P.  G.  Tal- 
ley paid  interest  on  it  to  March,  1863,  and  again  up  to  March, 
IS 64,  and  that  there  was  a  credit  entered  on  it  for  the  sum 
of  $67.89,  being  the  amount  of  two  store  accounts  which  P. 
G.  Talley  held  against  A.  W.  Overton,  a  nephew  of  Harris, 
due  to  the  firms  of  William  A.  Talley  &Co.  and  Hancock  & 
Talley,  the  latter  of  which  amounted  to  the  sum  of  $28.70. 

J.  K.  Pendleton  proved  that  he  wrote  the  deed  of  con- 
veyance at  the  instance  of  X.  W.  Harris  as  his  counsel,  as 
vendor ;  that  he  did  not  remember  that  any  specific  instruc- 
tions were  given  him  in  reference  to  the  mode  of  conveyance ; 
that  Hancock  &  Talley  were  merchants  and  partners  carrying 
on  business  at  Frederick's  Hall,  and  he  regarded  them  as 
partners  also  in  the  purchase  of  the  property  in  which  they 
were  then  carrying  it  on. 
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T.  G.  Trice  proved  that  he  had  on  several  occasions  heard 
P.  G.  Talley  say  that  Hancock  and  himself  had  bought  the 
property  in  partnership,  and  the  motive  for  doing  so  was  to 
sell  liquor,  the  sale  of  which  by  them  had  been  restricted 
before  the  purchase.  And  Abner  Harris,  another  witness, 
proved  that  at  the  request  of  Frederick  Harris  he  applied  to 
Talley  for  the  payment  or  the  security  of  the  bond  given  for 
its  purchase,  by  a  deed  of  trust  on  the  property  at  Frederick's 
Hall,  to  which  he  (P.  G.  Talley)  replied  that  Hancock  & 
Talley  had  no  funds  on  hand  to  meet  it,  but  if  they  could 
collect  the  debts  due  the  firm  it  should  be  paid,  and  said  if 
all  of  the  debts  due  the  firm  were  collected,  they  would  be 
more  than  sufficient  to  meet  all  of  their  debts.  He  objected 
to  giving  a  deed  of  trust  on  the  property,  because  it  would 
injure  his  credit,  but  in  the  conversations  about  it  he  always 
si)oke  of  it  as  Hancock  &  Tal ley's  property. 

Upon  this  state  of  the  pleadings  and  proofs  the  cause  came 
on  to  be  heard,  when  the  court  overruled  the  demurrer  and 
decided  that  the  real  estate  conveyed  by  Harris  and  wife  to 
Talley  &  Hancock,  belonged  to  them  as  joint  tenants,  or 
tenants  in  common,  and  was  not  partnership  property  of  the 
kte  firm  of  Hancock  &  Talley  ;  and  that  the  plaintiff  was 
entitled  to  dower  in  one  moiety  thereof,  and  appointed  com- 
missioners to  make  partition  thereof  if  it  could  be  conven- 
iently and  advantageously  done,  assigning  one  moietj^  to 
Hancock  and  the  other  to  Talley's  heirs,  and  out  of  the  lat- 
ter moiety  to  assign  the  plaintiff  dower ;  and  if  partition 
could  not  be  made,  upon  that  fact  being  reported,  the  decree 
provided  for  the  sale  of  the  land,  and  directed  an  account  of 
all  permanent  improvements  put  upon  it,  either  by  Talley  or 
Hancock,  and  an  account  of  the  rents  and  profits  since  the 
death  of  Talley.  From  which  Hancock  obtained  an  appeal, 
and  in  his  petition  assigns,  as  error,  that  the  circuit  court 
improperly  decided*  that  the  real  estate  in  question  belonged 
to  him  and  Peyton  G.  Talley  as  joint  tenants,  or  tenants  in 
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common  ;  and  in  appointing  commissioners  to  make  parti- 
tion of  it  and  to  assign  the  appellee  dower  in  one  moiety 
thereof,  as  the  land  of  P.  G.  Talley's  heirs  ;  and  in  directing 
an  account  of  the  improvements  put  upon  it  by  either  party, 
and  of  the  rents  since  the  death  of  Talley. 

It  is  contended  by  the  counsel  for  the  appellee — 

Ist.  That  the  facts  proved  in  the  case  do  not  establish  an 
agreement  on  the  part  of  P.  G.  Talley  and  the  appellant  to 
dedicate  the  real  estate  in  question  to  the  uses  and  purposes 
of  the  firm  of  Hancock  &  Talley,  and  to  hold  it  as  the  part- 
nership property  of  the  firm. 

2d.  That  if  the  facts  do  shew  such  an  agreement,  it  was 
.subsequent  to  the  date  of  the  conveyance  to  them  as  tenants 
in  common,  and  therefore  cannot  affect  the  claim  of  the 
widow  of  Peyton  G.  Talley  to  dower. 

And  8d.  Conceding  that  the  appellant  and  P.  G.  Talley 
did  look  upon  it  as  the  partnership  property  of  the  mercan- 
tile firm  of  which  he  and  Hancock  were  members,  such 
verbal  agreement  and  understanding,  whether  before  or  after 
the  purchase,  did  not  and  could  not  have  the  effect  of  con- 
stituting it  partnership  property,  so  as  to  defeat  the  claim  to 
dower  of  the  widow  of  the  deceased  partner,  in  the  face  of 
the  facts,  that  the  deed  to  it,  was  made  to  them  as  tenants 
in  common  ;  that  an  individual  bond  was  given  for  the  pur- 
chase money  ;  that  the  purchase  was  not  made  on  [)artner- 
ship  liability,  and  that  the  property  was  not  paid  for  out  of 
the  funds  of  the  firm  ;  and  while  conceding,  that  it  was  not 
necessary,  in  view  of  a  court  of  equity,  in  order  to  consti- 
tute real  estate,  partnership  property,  that  the  conveyance 
should  be  to  the  partners,  as  partners.  It  is  contended  that 
where  the  deed  is  made  to  them  as  tenants  in  common,  more 
in  required  than  the  verbal  declarations,  or  agreement  of 
the  partners,  to  raise  a  trust  for  the  benefit  of  the  firm  ;  that 
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to  raise  such  a  trust,  the  real  estate  must  not  only  be  pur- 
chased for  the  uses  and  purposes  of  the  firm,  but  must  be 
paid  for  with  partnership  funds  ;  that  the  foundation  of  the 
trust  is  the  payment  of  tfhe  money,  at  the  time  of  convey- 
ance, and  that  if  the  party  who  sets  up  a  resulting  trust 
made  no  payment,  he  cannot  be  permitted  to  show  by  parol 
proof  that  the  purchase  was  made  for  his  benefit  or  on  his 
account. 

The  decree  must  be  sustained,  if  sustained  at  all,  upon  the 
last  proposition,  as  it  seems  to  me,  that  the  facts  proved,  are 
overwhelming  to  show,  that  there  was  an  agreement  between 
the  appellant  and  Talley  to  dedicate  it  to,  and  hold  this  real 
estate  to  the  uses  and  purposes  of  the  firm  of  Hancock  & 
Talley,  as  partnership  property  of  the  firm,  and  that  this 
agreement  was  prior  to  the  conveyance  of  the  land  to  them. 

As  a  general  rule,  real  estate  purchased  for  partnership 
purposes  and  appropriated  to  thovse  purposes,  and  paid  for 
with  partnership  funds,  becomes  partnership  property.  Nor 
does  it  matter  in  what  manner,  or  by  what  agency  it  is 
bought,  or  in  whose  name  it  is  held,  it  may  be  conveyed  to 
all  the  partners,  or  one  or  more  of  them  in  trust  for  the 
partnership,  or  to  a  stranger  under  a  similar  trust ;  nor  is  it 
necessary  (in  this  state  and  probably  in  most  of  the  states 
of  the  Union)  that  the  trust  should  be  expressed  (though  in 
order  to  save  all  question  about  it,  it  would  be  better  to  be  so), 
yet  if  it  be  wholly  omitted  from  the  conveyance,  equity  will 
always  supply  this  want  and  treat  the  ownership  as  a  distinct 
trust,  if  the  trust  exist  and  can  be  proved,  and  the  land  be, 
in  fact  and  substance,  partnership  property;  and  a  party 
holding  the  legal  title  to  the  land,  how^ever  it  may  have  come 
to  him,  will  be  held  as  a  trustee  for  the  partnership,  if  it  be 
certain  that  the  land  was  in  fact  their  joint  property  as  part- 
ners. (Parsons  on  Partnership,  364-5;  Brook  v.  Washing- 
ton,   8    Gratt.    248  ;  Pearce's  adm'r  v.  Trigg's   heirs,    10 
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Leigh  406 ;  Edgar  v.  Donnally,  2  Munf .  387 ;  Wheatley 
V.  Calhoun,  12  Leigh  264  ;  Davis  v.  Christian,  15  Gratt. 
11.)  But  although  it  be  held,  in  the  joint  name  of  two  or 
more  persons^  if  there  be  no  proof  that  it  was  purchased  with 
partnership  funds,  for  partnership  purposes,  it  will  be  con- 
sidered as  held  by  them  as  joint  tenants,  or  tenants  in  com- 
mon. So  if  it  is  not  purchased  for  partnership  purposes, 
even  though  it  is  paid  for  with  partnership  funds,  and  is  in 
fact  appropriated  to  partnership  purposes,  it  will  not  be  pre- 
sumed to  belong  to  the  firm,  but  such  fact  may  be  proved, 
though  it  will  not  be  presumed. 

So  that  whether  real  estate  held  by  persons  who  are  part- 
ners is  to  be  treated  by  a  court  of  equity  as  partnership 
property,  depends  upon  the  intention  of  the  parties  when 
the  property  was  acquired  or  appropriated.  The  fact  that 
the  obligation  given  by  the  parties  was  their  joint  bond  in- 
stead of  the  note  of  the  firm,  and  the  manner  in  which  the. 
land  was  conveyed  to  Hancock  &  Talley  is  relied  on  by  the 
appellees  as  evidence  to  show  that  they  did  not  intend  to 
hold  the  land  as  partners,  and  as  rebutting  that,  offered  by 
the  appellant,  to  show  that  they  bought  and  held  it  as  part- 
ners for  partnership  purposes.  I  think  the  fact  that  a  bond 
was  given  iijstead  of  the  note  of  the  firm  is  of  very  little 
significance,  if  the  property  was  in  fact  bought  for  the  firm, 
to  be  used  in  carrying  on  the  business  of  the  firm  as  part- 
nership property,  and  agreed  and  intended  by  the  partners, 
to  be  paid  out  of  the  partnership  effects,  and  the  purchase 
was  thus  on  the  partnership  credit  and  responsibility,  the 
form  in  which  their  obligation  to  the  vendor  was  given  could 
make  no  difference.  The  court  will  look  at  the  real  sub- 
stantial transaction  according  to  the  true  intent  and  meaning 
of  the  parties  without  regard  to  form.  In  this  case  it  is  evi- 
dent that  the  bond,  instead  of  the  note  of  the  firm,  was  given 
because  the  vendor  required  it  to  be  given  in  that  form — in 
giving  it  in  that  form  the  parties  did  not  intend  to  change 
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their  rights  or  liabilities  in  aay  respect — the  same  parties 
would  have  been  bound  for  the  same  amount,  to  the  same 
person  for  the  same  consideration,  and  the  remark  made  by 
Talley,  when  it  was  suggested  that  the  signature  of  the  firm 
ought  to  have  been  signed  to  the  obligation,  ''that  it  made 
but  little  difference,"  was  very  true,  for  it  was  given  in  be- 
half of  the  firm  and  for  property  purchased  by  it  and  for  its 
use,  it  was  the  debt  of  the  firm  no  matter  in  what  form  the 
members  of  it  gave  their  obligation. 

In  the  case  of  Brook  v.  Washington,  above  cited,  the  bond 
was  given  by  two  members  of  a  firm  of  four,  in  their  indi- 
vidual names,  but  as  it  was  for  property  bought  for  and 
used  by  the  partnership  for  partnership  purposes,  it  was  held 
to  be  the  bond  of  the  firm,  binding  on  all  the  partners. 

The  deed  in  this  case,  if  it  conveys  the  land  to  the  parties 
as  tenants  in  common,  as  the  counsel  on  both  sides  seem  to 
consider,  because  in  the  hahe7iduia  it  is  specified  that  the 
grantees  are  to  have  and  to  hold  the  same  "on  equal 
shares, "  though  1  think  there  may  be  a  question  as  to  whether 
or.  not  this  is  so,  as  the  deed  has  all  the  other  requisites  to 
make  them  joint  tenants,  and  it  is  one  of  the  incidents  of  a 
joint  tenancy,  that  each  one  of  them  must  have  an  equal 
share  and  interest  in  all  and  every  part  of  the  land,  arid  the 
fact  that  it  is  expressed  that  they  are  to  have  those  shares 
(which  would  be  the  effect  of  the  deed  without  it),  would 
not  seem  to  change  the  nature  of  the  conveyance  ;  if  it  had 
provided  that  they  should  hold  the  land  in  unequal  shares,  it 
would  certainly  then  have  created  the  grantees  tenants  in 
common.  But  supposing  it  to  create  a  tenancy  in  couimon, 
\y  was,  as  the  elementary  writers  say,  the  most  appropriate 
mode  of  conveying  real  estate  for  partnership  purposes,  and 
if  the  uses  for  which  it  was  to  have  been  held  had  been  speci- 
fied in  it,  it  would  have  been  as  perfect  as  a  conveyance  for 
a  partnership  could  have  been  made. 
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It  is  impossible  for  a  partnership  as  such  to  hold  the  legal 
title  to  real  estate,  for  that  can  only  be  conveyed  to  a  natural 
person,  or  an  artificial  one,  as  a  corporation.  But  a  partner- 
ship may  in  equity  own  real  estate,  without  (as  before  stated) 
the  least  reference  to  the  legal  title,  it  being  of  no  impor- 
tance who  holds  it  or  how  he  came  by  it,  except  in  so  far  as 
the  facts  disclose  the  intention  of  the  partnership.  So  it 
would  be  immaterial,  whether  the  deed  created  a  joint  ten- 
ancy, or  tenancy  in  common  in  the  partners,  if  it  was  really 
partnership  property.  They  would,  in  either  case,  hold  it  as 
trustees  for  the  partnership.  .  But  where  a  joint  bond  is 
given  for  the  price  and  the  land  is  conveyed  to  the  partners 
as  joint  tenants  or  tenants  in  common,  prima  facie^  it  is  their 
joint  property,  and  not  partnership  property,  and  in  order  to 
make  it  such,  this  legal  presumption  has  to  be  overcome  by 
proof,  and  if  upon  the  proof  the  question  is  left  doubtful, 
the  deed  will  prevail.  This  then  brings  us  to  the  considera- 
tion whether  parol  proof  may  lawfully  be  introduced  to  estab- 
lish the  intention  of  the  parties  and  to  set  up  a  trust  in  the 
grantees  for  the  benefit  of  the  partnership.  The  counsel  for 
the  appellees  have  cited  a  number  of  English  and  New  York 
authorities  to  shew  that  this  cannot  be  done,  unless  the  party 
claiming  can  set  up  a  resulting  trust,  by  shewing  that  he 
paid  for  the  land  at  the  time  of  the  conveyance,  but  that 
where  he  made  no  payment,  he  cannot  be  allowed  to  shew 
by  parol  proof  that  the  purchase  was  made  for  his  benefit  or 
on  his  account,  and  the  case  of  Wheatley's  heirs  v.  Calhoun, 
was  very  much  relied  on  as  an  authority  to  the  same  point. 
The  7th  section  of  the  English  statute  of  frauds,  21),  Charles 
the  Second,  expressly  provides  that  '*all  declarations  or 
creations  of  trusts  or  confidence  of  any  lands,  tenements,  or 
hereditaments  shall  be  manifested  and  proved  by  some  writ- 
ing, signed  by  the  party,  who  is  by  law  enabled  to  declare 
such  trust,  or  by  his  last  will  in  writing,  or  else  they  shall 
be  utterly  void  and  of  none  effect,^'  and  the  8th  section  pro- 
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vides  that  ''when  any  conveyance  shall  be  made  of  lands,  &c., 
by  which  a  trust  of  confidence  may  arise  or  result  by  the 
implication  or  construction  of  law,  or  be  transferred  or 
extinguished  by  an  act  or  operation  of  law,  then,  and  in  every 
such  case,  such  trust  or  confidence  shall  be  of  the  like  force 
and  effect,  as  the  same  would  have  been  if  this  statute  had 
not  been  made,''  &c.  And  since  this  statute,  the  English 
courts  have  necessarily  held  that  while  a  resulting  trust  wan 
valid  and  might  be  enforced  under  the  provision  of  the  8th 
section,  that  express  declarations  of  trust,  not  in  writing, 
were  void  under  the  Tth  section  ;  and  it  is  no  way  surprising 
that  the  New  York  decisions  follow  those  of  the  English 
courts,  as  by  the  statute  of  that  state  on  the  subject  they 
have  a  provision  of  like  import  as  the  English  statute.  In 
the  New  York  statute  part  II.,  chapter  8  and  title  I.,  §  5,  it 
enacted  that  ''no  estate  or  interest  in  lands  other  than  leases 
for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  lands  or  in  any  manner  relating  thereto, 
shall  hereafter  be  created,  granted,  assigned,  surrendered, 
or  declared,  unless  by  act  or  operation  of  law  or  by  a  deed 
or  conveyance  in  writing  subscribed  by  the  party,  creating, 
granting,  surrendering  or  declaring  the  same,  or  by  his  law- 
ful agent  thereunto  authorized  by  writing."  In  delivering 
the  opinion  of  the  court  in  the  case  of  Wheatley's  heirs  v. 
Calhoun,  Judge  Tucker  does  intimate  a  doubt  as  to  whether 
a  parol  agreement  of  parties,  to  put  land  into  their  partner- 
ship, which  they  owned  before  it  was  formed,  would  not  be 
obnoxious  to  the  statute  of  frauds,  but  the  decision  in  that 
case  does  not  touch  the  point  now  under  consideration  in  this 
case.  In  that  case  the  judge  said:  "Considering  the  part- 
nei'ship  as  a  third  person,  the  titles  of  the  individual  partners, 
cannot  be  passed  to  it,  perhaps,  without  violating  the  statute 
of  frauds,  unless  it  be  by  express  agreement  in  writing,  or 
unless  by  purchasing  it  with  partnership  funds,  an  implied 
trust   in    its  favor  is  raised,"  but  he  did  not  decide  that 
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if  at  the  time  they  purchased  the  land  there  had  been  a  parol 
agreement  that  it  should  be  for  the  partnership,  to  be  paid 
for  out  of  the  funds  of  the  firm,  and  should  be  held  by  them 
for  the  use  and  benefit  of  the  firm  ;  that  this  express  decla- 
ration of  trust,  upon  which  it  was  bought  and  held,  could 
not  be  enforced,  because  it  was  not  in  writing.  It  would 
have  been  strange  if  he  had  so  held,  after  his  opinion  in  the 
case  of  The  Bank  of  the  United  States  v.  Carrington  &  als. , 
7  Leigh  566. 

The  provisions  of  the  7th  and  8th  sections  of  the  English 
statute  of  fraud  never  were  enacted  by  our  legislature,  and 
were  never  in  force  in  Virginia ;  and  the  law  here,  in  rela- 
tion to  declarations  of  trust,  is,  and  always  has  been,  the 
same  that  it  was  in  England  before  the  statute.  The  four 
judges  who  sat  in  the  case  of  The  Bank  of  the  United  States 
V.  Carrington  &  als.,  in  the  separate  opinions  delivered  by 
each  of  them,  all  concurred  that  the  law  here,  in  this  respect, 
had  always  been  the  same  as  it  was  before  the  statute  of 
frauds,  and  that  consequently  a  verbal  declaration  of  a  trust 
might  be  set  up  by  parol  proof ;  and  we  know  that  it  is  now 
aDd  always  has  been  the  constant  practice  of  the  courts  of 
equity,  throughout  the  entire  state,  to  set  up  and  enforce  by 
proof  (express)  declarations  of  trusts  not  in  writing  and  to 
engraft  them  on  deeds  absolute  on  their  face,  a  familiar 
instance  is  that  of  showing  by  parol  that  a  deed  absolute  on 
its  face,  was  by  a  verbal  agreement,  intended  to  be  a  mort- 
gage. This,  1  suppose,  has  been  done  by  every  court  in  the 
state,  having  chancery  jurisdiction,  while  the  right  to  do  so 
has  never  been  questioned.  (Ross  v.  Norvell,  1  Wash.  14  : 
Robertson  v.  Campbell,  2  Call  421,  and  Owen  v.  Sharp, 
12  Leigh  427.) 

And  as  the  evidence  clearly  shews  that  this  property  here 
was  expressly  bought  and  conveyed  to  the  grantees  for  the 
use  and  benefit  of  the  firm,   1  think  the  grantees  must  be 
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regarded  in  equity  as  trustees,  holding  for  the  use  and  bene- 
fit of  that  firm,  and  that  it  is  partnership  property  and  must 
be  disposed  of  as  such. 

1  think  also  (if  it  were  necessary  for  the  appellant  to  rely 
on  the  ground),  that  inasmuch  as  the  lot  was  bought  for  the 
partnership,  and  on  the  responsibility  of  the  partnership, 
a  resulting  trust  would  arise  in  favor  of  the  firm  to  have  the 
land  conveyed  to  the  use  of  the  firm. 

I  am  of  the  opinion  to  reverse  the  decree  of  the  circuit 
court,  and  remand  the  cause  back,  with  instructions  to  cause 
the  bill  to  be  amended  so  as  to  make  the  personal  represen- 
tative of  Peyton  (t.  Talley  a  party,  direct  on  account  of  the 
partnership,  and  of  the  debts  due  by  it  to  betaken  ;  also, all 
proper  accounts  of  improvements  put  on  the  property  by 
either  partner,  since  the  firm  was  dissolved  or  ceased  to  do 
business,  and  of  the  rents  and  profits  of  the  same  since  that 
time,  and  direct  the  property  to  be  sold,  if  it  has  not  already 
been  done,  under  the  proceedings  in  the  case  ;  and  after  the 
payment  of  the  debts  of  the  firm,  cause  the  residue  (if  any) 
of  the  proceeds  of  the  sale  of  the  real  estate  to  be  divided, 
assigning  to  the  plaintiff  dower  in  such  share  of  it  as  may 
be  due  to  her  husband's  estate. 

Barton  and  McLaughlin,  Js.,  concurred  in  the  opinion 

of  WiNGFIELD,  P. 

Decree  reversed. 
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Stuart 

V. 

Andrews'  Ex' or. 

{Supreme  Court  of  Appeals  of  Virginia  ^  February  ^  1882,) 

[Virginia  Law  Journal,  1882,  p.  101.] 

Unlawful  Detainer — Oyster  Grounds — Case  at  Bar.* 

Unlawful  detainer  will  lie  to  recover  an  oyster  ground  in  the 
public  waters  of  the  commonwealth,  leased  for  a  term  of  years  by 
one  in  possession  to  another  person,  who  takes  possession  under 
the  lease,  and  refuses  to  surrender  the  premises  at  the  expiration 
of  the  lease. 

Lessor  and  Lessee — Lessee  Estopped  to  Deny  Title  of  Lessor. 
One  taking  possession  under  a  contract  under  seal  with  his 
lessor,  by  which  he  rents  the  premises  and  covenants  to  give  up 
the  same  at  the  expiration  of  his  term,  is  estopped  from  thereafter 
denying  the  title  of  his  lessor. 

Oyster  Beds — Exclusive  Right  to  Possession — Owners. 

Qucere :  Had  the  plaintiff  the  exclusive  right  to  the  possession  of 
an  oyster  bed  in  the  public  waters  of  the  commonwealth? 

This  was  a  writ  of  error  to  a  judgment  rendered  by  the 
circait  court  of  Gloucester  county,  Virginia,  in  an  action 
of  unlawful  detainer,  in  which  S.  G.  Cooke,  executor  of 
Wm.  Andrews,  decM,  was  plaintiff,  and  L.  J.  Stuart  was 
defendant.     The  facts  are  set  out  in  the  opinion  of  the  court. 

*See  monographic  note   on    '^Unlawful   Detainer''    appended  to 
Dobson  V,  Culpepper,  23Gratt.  352  (Va.  Rep.  Anno.) ;  monographic 
note  on  '^Oysters**  appended  to  Power  v,  Tazewells,  25  Gratt.  786 
(Va.  Rep.  Anno.). 
1  Va  Dec— 29 
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Wm,  />.  Taliaferro^  for  the  plaintiff  in  error. 
./.  N,  Stuhhs^  for  defendant  in  error. 
Anderson,  J.,  delivered  the  opinion  of  the  court. 

The  complaint  of  Stafford  G.  Cooke,  ex'or  of  Wm.  An- 
drews, deceased,  the  defendant  in  error,  is,  that  the  defendant, 
the  plaintiff  in  error  here,  is  in  possession  of,  and  unlaw- 
fully withholds  from  the  plaintiff  a  certain  piece  or  parcel 
of  the  bottom  of  York  river,  opposite  the  land  of  L.  J. 
Stuart,  and  public  landing  at  Gappahosic,  used  and  occupied 
by  defendant  for  the  purpose  of  planting  oysters,  and  ad- 
joining the  oyster-planting  grounds  of  Wm.  C.  Uutton  above 
and  Hezekiah  Tuttle  below.  The  defe,ndant  moved  the 
county  court,  in  which  the  cause  was  depending,  to  quash 
the  writ,  which  motion  was  sustained  by  the  court,  and  judg- 
ment was  rendered  against  the  plaintiff  for  costs.  To  the 
judgment  of  the  county  court  quashing  the  writ,  a  writ  of 
error  and  supersedeas  was  awarded  by  the  circuit  court  of 
Gloucester,  in  which  the  said  judgment  of  the  county  court 
was  reversed,  and  the  cause  was  retained  by  the  circuit  court 
for  a  trial  to  be  had  therein.  And  upon  the  trial  of  the 
ctiuse  the  defendant  moved  the  circuit  court  to  quash  the 
writ,  which  motion  was  overruled.  And  this  is  assigned 
as  error.  If  it  was  error  it  is  an  end  of  the  case.  Was  it 
error  ( 

It  involves  the  question  whether  an  action  of  unlawful  de- 
tainer would  lie  in  any  case,  to  enforce  the  rights  of  the 
plaintiff  in  the  subject  in  controversy.  In  Power  &  Kellog 
V.  Tazewell,  25  Gratt.  p.  786,  it  was  held  that  if  a  plain- 
tiff has  acquired  an  exclusive  right  to  the  use  and  occupation 
of  beds  or  shores  of  creeks,  &c.,  the  summary  action  of  un- 
lawful entry  and  detainer  is  an  appropriate  remedj'  to  assert 
and  enforce  his  exclusive  right  against  any  one  who  unlawfully 
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withholds  it  from  hira.  The  complaint  in  this  case  is  that 
the  defendant  unlawfully  withholds  from  the  plaintiff  the 
premises  described  in  the  writ.  According  to  the  decision 
aforesaid,  from  what  appears  on  the  face  of  the  writ  it  was 
his  appropriate  remedy.  It  could  not  be  unlawfully  with- 
held from  the  plaintiff  unless  he  had  an  exchisive  right  to  the 
possession,  and  that  is  charged  in  the  writ.  The  action  of 
unlawful  entry  and  detainer  being  an  appropriate  remedy  to 
assert  and  enforce  the  plaintiff's  right  in  the  subject,  the 
complaint  that  the  defendant  unlawfully  withholds  it  from 
the  plaintiff  is  a  sufficient  averment  of  the  plaintifl^s  right  to 
the  action,  and  to  put  the  defendant  upon  his  defence. 

The  court  is  of  opinion,  therefore,  that  the  court  did  not 
err  in  overruling  the  defendant's  motion  to  quash.  To  have 
decided  otherwise  would  have  been  to  have  held  that  in  no 
case  would  the  action  lie  by  a  party  to  recover  oyster-plant- 
ing grounds  which  were  unlawfully  withheld  from  him, 
which  would  have  been  contrary  to  the  decision  of  this  court 
in  the  case  above  cited. 

Upon  the  trial  of  the  cause  upon  its  merits,  the  jury  found 
by  a  special  verdict  that  in  the  latter  part  of  1872  a  contract 
under  seal  was  made  by  S.  G.  Cooke,  ex'or  of  Wm.  Andrews 
and  Mrs.  Emily  Andrews  and  J.  L.  Stuart,  the  defendants, 
whereby  the  said  Stuart  rented  the  oyster-planting  ground  in 
controversy  from  S.  G.  Cooke,  ex'or  as  aforesaid,  and  Mrs. 
Emily  Andrews  for  the  period  of  three  years  from  the  1st  of 
January,  1873,  for  the  sum  of  §75  per  annum,  to  be  paid 
semi-annually  in  advance,  and  that  Stuart  bound  himself  le- 
gally and  morally  to  deliver  to  the  plaintiff  the  said  oyster- 
planting  ground  at  the  expiration  of  three  years,  which  was 
the  termination  of  the  lease  ;  that  Stuart  took  possession  on 
the  1st  of  January,  1873,  under  the  contract,  and  was  in 
possession  at  the  institution  of  this  suit ;  that  he  made  threo 
or  four  payments,  and  afterwards,  upon  application,  refused 
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to  pay  the  balance  of  the  rent ;  and  refused  to  give  up  the 
oyster-planting  ground  at  the  expiration  of  the  three  years, 
but  continued  in  the  possession  at  the  time  of  the  institution 
of  this  suit.  The  lease  expired  on  the  1st  of  January,  1876, 
and  this  suit  was  commenced  on  the  21st  of  November, 
1877. 

Mrs.  Emily  Andrews  died  in  the  latter  part  of  the  year 
1873  ;  and  it  appearing  by  the  will  of  her  husband  that  she 
had  only  a  life  interest  in  the  premises,  all  her  interest  in  the 
contract  ceased  at  her  death. 

Many  interesting  points  were  made  by  the  learned  counsel 
in  the  argument  of  the  case,  chiefly  to  the  effect,  first,  that 
the  plaintiff  had  no  right,  title  or  interest  in  the  subject  of 
the  suit  that  would  entitle  him  to  maintain  this  action,  and 
second,  that  the  proprietary  right  and  title  to  the  bed  of  the 
York  river  was  vested  in  the  commonwealth  for  the  benefit 
of  all  the  people  of  the  commonwealth ;  that  the  defendant 
had  a  right  to  participate  in  those  benefits,  and  that  the 
plaintiff  had  no  exclusive  right  to  the  possession  and  enjoy- 
ment of  the  same. 

But  the  court  is  of  opinion  that  the  defendant,  the  plain- 
tiff here,  having  acknowledged  the  plaintiff's  right  by  solemn 
contract  under  his  hand  and  seal,  under  which  contract  he 
came  into  the  possession  and  enjoyment  thereof,  and  obli- 
gated himself  to  return  the  same  to  the  plaintiff  at  the  ex- 
piration of  the  lease,  by  the  law  as  established  for  ages,  he 
is  estopped  to  deny  his  title,  and  is  bound  by  his  solemn 
covenant  to  surrender  to  him  the  possession. 

The  court  is  of  opinion,  therefore,  that  the  question  can- 
not arise  in  this  case,  whether  the  plaintiff,  under  the  laws 
of  this  state,  has  any  exclusive  right  to  the  possession  of  the 
property  in  controversy.  The  defendant,  by  his  acceptance 
of  the  lease  and  covenant  to  return  the  property  to  the  plain- 
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tiff,  is  precluded  from  raising  the  question,  and  only  the 
rights  of  the  parties  under  said  contract  can  be  decided  in 
this  case. 

The  court  is  of  opinion,  therefore,  to  affirm  the  judgment 
of  the  circuit  court. 

Judgment  affirmed. 
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Glinn's  Adm'r 

V. 

Glinn  and  Others. 
(Special  Court  of  Appeals  of  Virginia,  February,  1882,) 

[Virginia  Law  Journal,  1882,  p.  116.] 

Wills— Construction  of— Case  at  Bar. 

A  testatrix's  will  contained  the  following-  provisions:  *'I  lend 
to  my  daughter,  Mary  Roads,  who  intermarried  with  German  R. 
Glinn,  one  equal  sixth  part  of  my  estate  during  her  natural  life.'* 
And  after  similar  bequests  to  each  of  her  other  five  children,  she 
disposes  of  the  remainder  of  her  estate  as  follows:  **Now,  if 
either  of  my  children  hereinbefore  named,  shall  die,  leaving  an 
heir  or  heirs  of  their  body,  to  such  heir  or  heirs,  if  there  be  more 
than  one,  I  give  that  portion  of  my  estate  hereinbefore  loaned, 
to  them  and  their  heirs  forever.  But  if  either  of  my  named  chil- 
dren shall  die  leaving  no  heir  of  their  body,  then,  in  that  case, 
the  portion  of  my  estate  herein  loaned  to  such  child  or  children 
shall  pass  to  my  surviving  children  in  equal  proportions,  to  be 
held  by  them  during  their  natural  life  or  lives,  and  at  their  death 
to  their  heirs  in  fee  simple."  The  daughter,  Mary  Roads,  died 
before  her  husband,  leaving  children  ;  and  in  a  suit  by  the  children 
against  the  administrator  of  the  husband,  to  recover  the  estate, 
consisting  of  money  and  slaves,  and  the  interest  and  hires  thereof, 
which  was  left  their  mother  by  the  will,  from  the  time  of  her 
death. 

Held :  The  daughter,  Mary,  took  only  a  life  estate,  and  at  her 
death  her  children  took  as  purchasers  under  the  will  of  the 
testatrix,  and  are  entitled  to  recover. 

Use  of  Children's  Property  by  Father — Compound  Interest — Case  at 

Bar. 

Inasmuch  as  there  was   doubt   of  the  father's   ability  to  support 

the  children,  independently  of  the  hires  of  the  slaves,  and  as^  he 

held  them    under  a   bona  fide  belief  that  they  were  his  property. 
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• 
he  should  not  have  been  charged  with  the  whole  of  the  conjectural 
hires,  with  compound  interest  thereon,  as  a  guardian,  but  there 
should  have  been  an  abatement  in  his  favor  of  at  least  one-half  of 
the  hires  of  the  slaves  of  those  of  the  children,  who  remained  with 
and  were  supported  by  him  during  their  minority,  for  such  time 
as  they  remained  with  and  were  supported  by  him. 

This  was  an  appeial  from  a  decree  pronounced  by  the  circuit 
court  of  Hanover,  in  a  chancery  suit,  in  which  Wm.  R. 
Glinn,  Peter  D.  Glinn,  German  R.  Glinn,  Jr.,  and  Araminta 
Glinn,  children  of  German  R.  and  Mary  Roads  Glinn,  his 
wife,  were  plaintiffs,  and  William  N.  Waldrop  administrator 
of  said  German  R.  Glinn,  deceased,  and  Wm.  Smith  individ- 
ually and  as  executor  of  Celia  Smith,  deceased,  who  was  the 
mother  of  Mary  Roads  Glinn,  deceased,  were  defendants. 
The  facts  of  the  case  are  suflBciently  stated  in  the  opinion  of 
the  court. 

Oeo,  W.  RlGharcUoa2LVi^  White  cf;  Hollldai/j  tor  the appel- 
lants. 

Grhwold^    Winn  and  J.    B.    Yinnuj^   for  the  appellees. 

WiNGFiELD,  p.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  the  children  of  Mary  Roads  Glinn,  de- 
ceased, against  the  administrator  with  the  will  annexed,  of 
their  father,  German  R.  Glinn,  deceased,  to  recover  a  sum 
of  money  and  the  hires  of  certain  slaves,  which  came  to  the 
hands  of  the  said  German  R.  Glinn,  deceased,  in  his  lifetime 
from  the  personal  representative  of  Celia  Smith,  deceased, 
in  right  of  his  wife,  Mary  Roads  Glinn,  under  the  will  of  the 
testatrix. 

Celia  Smith,  by  her  will,  which  was  dated  the  9th  of 
March,  1839,  and  admitted  to  probate  in  November  of  the 
same  year,  disposed  of  her  estate,  in  the  first  place,  by  six 
distinct  bequests  to  each  of  her  six  children,  using  the  same 
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exact  words  in  each.  It  will  suffice  to  cite  the  terms  of  the 
bequest  to  Mrs.  Glinn,  which  is  in  the  following  words,  viz.: 
''I  lend  to  my  daughter,  Mary  Roads,  who  intermarried 
with  German  R.  Glinn,  one  equal  sixth  part  of  my  estate 
during  her  natural  life,"  and  after,  the  other  five  similar  be- 
quests to  each  of  her  other  five  children,  she  disposes  of  the 
remainder  as  follows  :  *'Now,  if  either  of  my  children,  here- 
inbefore named,  shall  die,  leaving  an  heir  or  heirs  of  their 
body,  to  such  heir  or  heirs,  if  there  be  more  than  one,  I  give 
that  portion  of  my  estate,  hereinbefore  loaned,  to  them  and 
their  heirs  forever.  But  if  either  of  my  named  children 
shall  die  leaving  no  heir  of  their  body,  then,  in  that  case,  the 
portion  of  my  estate  herein  loaned  to  such  child  or  children 
shall  pass  to  my  surviving  children  in  equal  proportions  to  be 
held  by  them  during  their  natural  life  or  lives,  and  at  their 
death  to  their  heirs  in  fee  simple." 

In  the  division  of  the  estate  of  the  testatrix,  in  1840,  Ger- 
man R.  Glinn  received  at  the  hands  of  her  executor,  in  right 
of  his  wife,  $163.79  in  money  and  two  slaves,  subject  to  a 
charge  of  $16.66  on  the  slaves  in  order  to  equalize  the  divi- 
sion, and  held  them  until  his  death,  claiming  them  as  his 
own. 

Mrs.  Glinn  died  in  August,  1841,  and  German  R.  Glinn 
in  August,  1856,  and  this  suit  is  brought  to  recover  the  hires 
of  the  slaves  and  the  money,  with  interest,  from  the  time  of 
her  death,  and  the  right  of  the  appellees  to  recover  depends 
upon  the  proper  construction  of  the  will  of  Celia  Smith. 
The  circuit  court  held  that  Mrs.  Glinn  took  only  a  life  in- 
terest in  the  property  bequeathed  to  her,  and  at  her  death 
li.  i-"»-^ngs  to  the  appellees,  and  held  that  German  R.  Glinn, 
father,  should  account  to  them  for  the  money  and  the 
of  the  negroes  so  received  by  him,  with  compound 
5t,  as  a  guardian  would  be  accountable  under  similar 
istances.     From   this   decision   the    administrator  of 
in  R.  Glinn  obtained  an  appeal. 
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The  appellants'  counsel  assign  as  error,  for  which  the  de- 
cision of  the  circuit  court  ought  to  be  reversed  :  First  and 
mainly,  That  that  court  put  an  erroneous  construction  upon 
the  will  of  Celia  Smith.  Because,  under  it  ''German  R. 
Glinn,  in  right  of  his  wife,  took  a  fee  simple  in  the  slaves 
in  question,  liable  to  be  defeated  by  her  dying  without  issue  ; 
but  as  she  died  with  issue,  the  fee  simple  never  was  defeated, 
and  that  under  the  rule  in  Shelley's  case,  the  words  ''heirs 
of  her  body,"  as  used  by  the  testatrix,  were  words  of  limi- 
tation and  not  words  of  purchase,  and  consequently  the  slave?^ 
were  his  own  in  right  of  his  wife,  and  he  was  not  account- 
able to  the  appellees  for  their  hires. 

2d.  But  if  he  only  took  an  estate  in  them  for  the  life  of 
his  wife,  he  ought  not  to  have  been  charged  with  their  hires, 
because  he  supported  and  educated  the  appellees,  which  he 
was  not  of  ability  to  do  of  himself  without  those  hires,  and 
that  the  use  and  profits  of  the  slaves  were  necessarily  ex- 
pended in  the  support  of  his  children  (the  appellees). 

There  are  some  other  minor  objections  to  the  accounts 
taken  in  the  case  which  under  the  view  I  have  taken  of  it, 
need    not  be  noticed. 

On  the  other  hand,  it  is  contended  by  the  counsel  for  the 
appellees  that  Mrs.  Glinn  took  only  a  life  estate  under  the 
will  of  Celia  Smith,  with  a  contingent  remainder  to  her 
children,  and  an  executory  devise  over  well  limited  to  the 
surviving  children  of  the  testatrix  ;  or  else  she  took  a  fee 
tail  by  implication  converted  by  the  act  1776  into  a  fee 
simple,  with  an  executory  devise  to  her  children  well  limited, 
according  to  the  act  of  1819  ;  and  in  either  case  the  appel- 
lees took  the  property  upon  the  death  of  Celia  Smith. 

This  case  again  brings  up  for  decision  in  this  court  the 
vexed  question  in  regard  to  the  application  of  the  rule  in 
Shelley's  case,  upon  which  the  legal  profession  have  been 
divided  ever  since  the  decision  of  the  celebrated  case  of  Per- 
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rin  V.  Blake,  in  the  time  of  Lord  Mansfield,  down  to  the 
present.  All  of  the  authorities,  from  the  time  of  that  deci- 
sion down  to  the  case  of  Moore,  &c.,  v.  Brooks,  in  12  Gratt. 
135,  and  many  of  the  elementary  works  on  real  esbite,  have 
been  cited  and  commented  upon  by  the  counsel  on  one  side 
or  the  other  in  their  arguments.  I  have  examined  the  author 
ities  cited  pretty  carefully,  and  I  think  they  very  clearly 
settle,  that  in  a  gift  to  one  for  life  and  to  the  heirs  of  his 
body,  that  the  words  ''heirs  of  his  body"  are  words  of  lim- 
itation and  not  words  of  purchase,  and  give  to  the  first  taker 
an  absolute  estate,  unless  there  is  something  in  the  instru- 
ment creating  the  estate  to  shew  that  the  donor  or  testator 
did  not  intend  to  use  them  in  their  technical,  primary  sense. 

But  there  is  another  class  of  cases  running  down  from  the 
case  of  Read  v.  Snell,  2d  Atk.  642,  in  the  time  of  Lord 
Ilardwicke,  to  the  cavse  of  Wootton  v.  Wootton's  ex' or,  2d 
Pat.  &  Heath  494  (decided  two  years  after  the  case  of  Moore, 
&c.,  V.  Brooks,  so  much  relied  on  by  the  counsel  for  the 
appellant),  which  establish  the  doctrine  as  laid  down  by  the 
elementary  writers  (see  4  Kent's  Com.  241-2,  and  the  other 
writers  referred  to  by  him)  that  where  the  testator  annexes 
words  of  explanation  to  the  word  ''heirs,"  shewing  thereby 
that  he  meant  a  mere  description  of  persons  or  specific  defi- 
nition of  certain  individuals,  or  where  he  superadds  words 
of  explanation,  or  fresh  words  of  limitation,  and  a  new  inher- 
itance is  grafted  on  the  heirs  to  whom  he  gives  the  estate, 
shewing  that  he  intended  that  the  heirs  should  be  a  new  stock 
of  a  new  descent — in  all  such  cases  it  has  been  held  that  the 
word  "heirs"  was  merely  descriptive  of  the  person  that  he 
intended  to  take,  and  were  words  of  purchase,  and  not  words 
of  limitation. 

1  think  the  bequest  in  this  case  falls  within  the  influence 
of  the  latter  class  of  cases,  and  that  the  appellees,  upon  the 
death  of  Mrs.  Glinn,  took  the  property  loaned  or  given  her 
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for  life  as  purchasers  under  the  will  of  Celia  Smith,  dec'd. 
I  think  it  manifestly  appears  that  the  testatrix  used  the 
words  ''heirs  of  her  body"  in  the  sense  of  children  or  descend- 
ants. I  think  no  one  can  read  the  will  without  seeing  that 
it  was  the  plain  intention  of  the  testatrix  to  give  the  use  of 
the  property  to  her  daughter  (Mrs.  Glinn)  for  life,  and  at 
her  death  to  her  children  then  living  (she  adds  words  of  inherit- 
ance to  her  heirs  [children]),  and  if  she  should  die  without 
any  child  living,  then  over  to  the  surviving  children  of  the 
testatrix  for  life,  with  remainder  to  their  children  (and  here 
again  she  adds  words  of  inheritance  to  the  remainder  over 
to  the  "heirs" — meaning  children — of  the  surviving  children 
of  the  testatrix),  and  that  she  manifestly  looked  to  the  death 
of  her  daughter  as  the  time  when  the  gift  to  her  grandchil- 
dren was  to  take  effect,  or  in  case  of  her  dying  without  issue 
living  for  the  remainder  over  to  become  effectual,  and  that 
she  did  not  contemplate  an  indefinite  failure  of  issue. 

This,  as  I  think,  being  the  plain  meaning  of  the  testatrix, 
it  is  the  duty  of  the  court  in  this  (as  well  as  in  all  other  cases 
involving  the  construction  of  wills)  to  carry  her  intentions 
into  effect,  if  it  is  lawful.  The  ease  of  Wootton  v.  Woot- 
ton's  ex'or  is  almost  identical  with  this.  In  that  case  the 
devise  was  as  follows :  "I  loan  to  my  two  grandsons,  Wil- 
lis and  Thomas  Wootton,  my  tract  of  land,  &c.,  during  their 
natural  lives,  and  in  case  they  should  die  leaving  lawfully 
begotten  heir  or  heirs  of  their  body,  I  give  the  property 
loaned  to  such  heir  or  heirs.  But  in  case  either  of  them 
should  die  leaving  no  such  heir,  I  give  the  property  loaned 
them  to  my  grandson,  Benj.  Wootton,  to  him  and  his  heirs 
forever."  In  the  cawse  of  Self's  adm'r  v.  Tune,  6  Munf. 
470,  the  donor  gave  to  his  daughter  and  her  husband  certain 
slaves  "during  their  natural  lives,  and  at  the  death  of  the 
longest  liver  of  them  both,  to  be  equally  divided  among  the 
heirs  of  her  body,  and  in  default  of  such  heirs  to  be  returned 
and  equally  divided  between  the  heirs  of  the  donor's  other 
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daughter,  and  their  heirs  and  assigns  forever."  So  in  the 
case  of  Didlake  v.  Hooper,  Gil.  194.  The  devise  or  loan 
was  to  the  testator's  son  "for  and  during  his  natural  life, 
and  if  he  should  have  lawful  issue,  I  give  the  land  and  negroes 
to  them  at  his  death,  and  if  he  should  die  without  issue,  I 
give  the  whole  of  the  property  that  I  have  loaned  to  him  to 
S.  and  J.  ;"  and  so  in  all  the  other  cases  following  Bead  v. 
Snell,  held  not  to  come  within  the  rule  of  Shelley's  case. 
There  was  either  a  new  inheritance  grafted  upon  the  heirs 
to  whom  the  estate  was  given,  or  a  limitation  over  upon  the 
failure  of  issue  of  the  first  taker,  or  other  equivalent  terms 
used  shewing  that  the  heirs  were  not  to  take  by  descent  from 
the  parent,  but  to  take  the  remainder  direct  from  the  donor 
or  testator. 

But  in  Moore,  &c. ,  v.  Brooks,  and  the  other  cases  decided 
in  our  court  of  appeals,  as  coming  within  the  rule  in  Shel- 
ley's case,  in  general  (if  not  in  every  case)  there  were  no 
words  shewing  an  intention  to  graft  a  new  inheritance  on 
the  heirs,  and  in  no  instance  was  there  a  limitation  over  on 
the  failure  of  issue,  except  in  the  case  of  Wilkins  v.  Taylor, 
5  Call  150,  which  arose  under  a  will  before  1819,  where 
the  limitation  over  was  held  to  be  void  for  remoteness,  and 
but  for  that  would  then  have  been  held  to  be  good,  and  would 
now  unquestionably  under  the  act  of  1819  be  held  to  be  a 
irood  limitation. 

In  the  case  of  Moore,  &c.,  v.  Brooks  there  were  neither 
words  of  inheritance  grafted  on  the  heirs  or  a  limitation 
over  on  the  failure  of  issue.  But  the  devise  was  to  his  two 
daughters,  ''to  be  held  by  them  during  their  natural  lives, 
and  no  longer,  and  then  equally  divided  between  their  heirs 
lawfully  begotten ;"  and  Judge  Allen,  in  delivering  the  opin- 
ion of  the  majority  of  the  court,  lays  stress  on  the  fact  that 
in  that  case  there  was  no  limitation  over  on  the  failure  of  is- 
sue.    If  that  case  had  been  like  this,  it  is  evident  from  his 
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reasoniDg  it  would  have  been  decided  in  favor  of  the  chil- 
dren of  the  first  taker  as  purchasers  under  the  will. 

I  think,  therefore,  that  the  circuit  court  committed  no 
error  in  this  case  in  deciding  that  the  children  of  Mrs.  Glinn 
were  entitled  to  the  slaves  and  money  in  question  devised 
from  the  estate  of  Celia  Smith,  deceased. 

The  remaining  question  is  as  to  the  right  of  German  K. 
Glinn  to  be  compensated  for  the  support  of  the  appellees. 

There  is  no  doubt  that  the  law  imposes  on  a  father  the 
duty  of  supporting  his  children  during  their  minority  if  he 
is  of  ability  to  do  so,  although  they  may  have  property  of 
their  own. 

This  proposition  is  not  controverted  by  the  counsel  for 
the  appellant.  But  it  is  contended  that  German  K.  Glinn 
was  not  able  to  support  his  children  without  the  assistance 
of  the  use  and  profits  of  the  slaves  in  question  derived  from 
the  estate  of  Celia  Smith,  deceased.  While  on  the  other 
hand  it  is  insisted  that  he  possessed  the  means  to  support  his 
children,  and  that  as  he  did  so  without  ever  having  in  his 
lifetime  made  any  charge  for  it,  his  personal  representative 
can  not  now,  after  his  death,  be  allowed  to  make  the  charge 
against  them,  although  they  had  property  of  their  own,  but 
that  his  estate  is  now  liable  to  them  for  the  hires  of  the 
slaves  and  the  money  recovered  by  him  from  Celia  Smith's 
executor,  with  compound  interest  on  it  and  on  the  conjectural 
hires,  in  the  same  manner  as  if  he  had  been  regularly 
appointed  their  guardian,  and  had  hired  the  same  in  that  char- 
acter ;  and  that  whatever  might  have  been  his  inability  to  sup- 
port them,  as  he  made  no  charge  against  them  in  his  lifetime, 
no  matter  from  what  cause,  such  a  charge  cannot  be  raised 
against  them  after  his  death,  and  the  case  of  Evans  v.  Pearce 
&  als.,  15  Gratt,  513,  is  relied  on  as  controlling  authority  on 
this  point.  In  that  case  the  father  held  his  son's  property; 
there  was  no  question  made  either  as  to  the  right  of  the  prop- 
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erty  or  the  ability  of  the  father  to  support  his  son.  And  the 
court  then  very  justly  held  him  to  account  for  the  same  as 
guardian  de  facto  of  his  son. 

In  this  case  the  father  was  in  very  moderate  circumstances, 
had  a  pretty  large  family  to  support  (consisting,  among 
others,  of  the  appellees),  and  another  set  of  children  by  a 
second  marriage ;  was  himself  physically  unable  to  labor, 
and  must  have  been  pretty  nmch  strained,  even  with  the 
aid  of  the  labor  of  the  slaves,  to  meet  the  expenses  of 
so  large  a  family.  He  certainly  could  not,  with  the 
burdens  upon  him,  have  had  much,  if  any  surplus,  to 
have  laid  up  at  the  end  of  each  year.  Besides,  in  this 
case  the  father  Jjona  Jidi^  claimed  the  property  as  his 
own,  and  held  it  under  a  well-grounded  belief  that  it  was 
his,  and  used  and  expended  the  profits  derived  from  it 
from  time  to  time,  as  they  arose,  under  the  belief  that  he  was 
using  and  expending  his  own  money.  Under  these  circum- 
stances it  seems  to  me  that  the  father  ought  not  to  be  charged 
as  guardian.  If  any  other  person  had  had  possession  of  the 
property  under  a  claim  of  right,  upon  recovery  of  the  prop- 
erty he  would  not  have  been  charged  compound  interest  or 
interest  on  conjectural  hires,  and  I  cannot  see  any  reason 
why  the  father,  who  held  the  property  in  good  faith  under 
an  honest  belief  that  it  was  his  own,  should,  merely  because 
he  was  the  father,  be  put  in  a  worse  condition  than  if  he  had 
been  a  stranger. 

In  delivering  the  opinion  of  the  court  in  Evans  v.  Pearce 
&als.,  Judge  Robertson  says:  *'The  court  will  look  with 
liberality  to  the  circumstances  of  each  particular  case  and  to 
the  respective  estates  of  the  father  and  children,  and  will 
authorize  the  income  arising  from  the  estates  of  infants  to 
be  applied  to  their  support  whenever,  under  all  circumstances, 
it  appears  to  be  proper.  But  when  the  application  is  not 
niiide  in  advance,  and  is  delayed  until  after  the  guardianship 
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has  terminated,  the  court  will  not  permit  it    without   the 
clearest  proof  that  justice  requires  it.-' 

In  the  case  under  consideration,  the  father  stands  excused 
for  not  making  such  application  in  advance,  because  he  be- 
lieved the  property  in  question  was  his  own,  and  did  not 
believe  that  his  children  had  any  property  upon  which  a 
charge  for  their  support  could  be  made. 

Under  all  the  circumstances  of  the  case,  we  are  of  opinion 
that  a  part  of  the  hires  at  least  ought  to  have  been  applied  to 
the  support  of  the  appellees  during  their  minority  while  they 
remained  with  and  were  supported  by  their  father  (one  of 
us  thinks  all  of  them  ought  so  to  have  beei\  applied),  and  that 
no  interest  ought  to  have  been  charged  on  conjectural  hires. 
We  all,  however,  agree,  that  taking  all  of  the  circumstances 
of  the  case  into  consideration,  that  one-half  of  the  hires  at 
least  ought  to  have  been  abated  as  to  the  shares  of  the  chil- 
dren who  remained  with  and  were  supported  by  their  father 
during  their  minority  for  such  time  as  they  remained  with 
and  were  so  supported  by  him,  and  that  he  should  not  be 
charged  with  interest  on  conjectural  hires. 

The  case  must  therefore  be  reversed  with  costs  and  sent 
back  with  instructions  to  reform  the  accounts  heretofore 
taken  in  the  cause,  and  for  further  proceedings  to  be  had 
according  to  the  principles  of  this  decree. 

Barton,  J.  I  am  unable  to  concur  in  the  opinion  as  to  the 
estate  taken  by  German  R.  Glinn,  in  right  of  his  wife,  under 
the  will  of  her  mother. 

The  words  "heirs  of  the  body"  are  peculiarly  words  of 
limitation,  and  when  used,  as  in  this  will,  following  a  devise 
for  life  to  the  ancestor,  must  have  their  technical  eflfect, 
unless  it  appears  from  the  context  that  they  were  used  in  the 
place  of  other  words,  and  are  construed  to  designate  some 
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other  class  of  persons,  generally  less  extensive.  2  Jar. 
Wills,  307. 

I  am  not  satisfied  that  the  context  does  show  this  to  have 
been  the  nieaning  of  the  testatrix.  I  think  that  * 'heirs  of 
the  body,"  in  their  technical  sense,  was  exactly  what  she 
meant,  though  she  probably  did  intend  that  they  should  not 
have  their  technical  effect — that  the  estate  created  by  their 
use  should  be  deprived  of  its  legal  incidents. 

I  think  that  Mrs.  Glinn,  by  virtue  of  the  devise  to  her  for 
life,  with  remainder  to  the  ''heir  or  heirs  of  her  body," 
took  an  estate  tail  converted  into  an  estate  in  fee,  which  was 
liable  to  be  defeated  by  her  dying  without  such  heirs  living 
at  the  time  of  her  death,  to  which  estate  her  husband  became 
entitled  by  his  marital  rights. 

I  concur  in  the  opinion  just  read,  with  that  exception. 

McLaughlin,  J.,  concurred  in  the  opinion  of  Wing- 
field,  P. 

Decree  affirmed  in  part  and  reversed  in  part. 
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The  Southern  Fertilizing  Co. 

V, 

Nelson. 

(Supreme  Court  of  Appeals  of  Virginia^  March ^  1882.) 

[Virginia  I^aw  Journal,  1882,  p.  162.] 

Jurisdiction  of  Appellate  Court— Upon  Whom  Burden  of  Showing. 
The  onus  of  shewing*  that  the  appellate  court   has  jurisdiction 
of  a  case  is  always  on  the  appellant  or  plaintiif  in  error. 

Same— Amounts  in  Controversy— Case  at  Bar. 

Several  creditors  were  seeking  to  enforce  their  executions  against 
property  which  was  adjudged  in  the  circuit  court  not  to  belong  to 
the  judgment  debtor.  One  of  these  creditors  obtained  a  writ  of 
error  to  this  judgment,  but  the  record,  although  shewing  that  the 
aggregate  amount  of  the  several  executions  levied  an  the  property 
and  held  by  different  plaintiffs,  were  more  in  amount,  exclusive 
of  costs,  than  five  hundred  dollars,  and  also  that  the  property 
levied  on  and  claimed  to  be  liable  to  the  levy,  was  of  a  greater 
value  than  five  hundred  dollars,  yet  it  did  not  shew  that  the 
amount  of  the  execution  of  the  plaintiff  in  error  was  five  hundred 
dollars,  exclusive  of  costs. 

Held :  The  court  has  no  jurisdiction,  and  the  writ  of  error  must 
be  dismissed  as  having  been  iraprovidently  awarded. 

Same — Matter  in  Controversy. 

The  property  levied  on  does  not  constitute  the  "matter  in  con- 
troversy" so  as  to  give  the  court  jurisdiction  of  this  case. 

This  was  a  writ  of  error  to  a  judgment  rendered  by  the 
circuit  court  of  Orange  county.     The  facts  are  sufficiently 
stated  in  the  opinion  of  the  court. 
1  Va  Dec— 30 
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W.  K  a  Gregcrry,  R.  IL  CardwelUndiJ.  G,  WUllamH, 
for  the  plaintiff  in  error. 

./.  G,  &  W.   W.  FlAd,  for  the  defendant  in  error. 

Anderson,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  by  petition  under  sec.  2,  chap.  149, 
of  Code  of  1873.  The  petition  represents  that  the  sheriff  of 
Orange  county  levied  sundry  executions  upon  petitioner, 
William  S.  Nelson's  property,  which  issued  from  the  clerk's 
office  of  the  circuit  court  of  Orange,  upon  judgments  against 
R.  L.  Nelson,  his  father,  for  which  he,  petitioner,  was  in 
no  way  liable,  and  that  the  plaintiff,  the  Southern  Fertilizing 
Company,  and  others,  plaintiffs  in  said  executions,  having 
executed  indemnifying  bonds  to  the  sheriff,  he  was  compelled, 
in  order  to  prevent  the  sale  of  his  property,  to  execute  sus- 
pending bonds,  and  he  prayed  that  the  plaintiffs  in  said  exe- 
cutions^— the  plaintiff  in  error,  and  the  other  plaintiffs  in 
said  executions,  be  calised  to  appear  before  the  court  at  its 
next  term,  and  that  it  then  and  there  may  be  determined  in 
whom  the  right  and  title  to  the  said  property  is  vested,  as 
provided  by  the  said  statute. 

The  defendants  appeared,  and  upon  the  trial,  the  jury 
rendered  a  verdict  in  favor  of  William  S.  Nelson,  plaintiff 
in  the  petition,  and  the  court  rendered  judgment  accordingly. 
To  the  judgment  aforesaid  against  it,  the  Southern  Ferti- 
lizing Company  applied  for  and  obtained  a  writ  of  error 
and  supersedeas  from  this  court. 

In  looking  into  this  ease,  we  are  met  at  the  threshold  with 
the  question,  has  this  court  jurisdiction  to  review  and  reverse 
the  judgment  of  the  court  below  \  The  constitution  of  Vir- 
ginia, art.  VI,  sec.  2,  declares  that  the  court  of  appeali^ 
shall  have  appellate  jurisdibtion  only,  except  in  cases  of 
haheai<  rorpfi-'^y  mandamus  and  prohibition.     It  shall  not  have 
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jurisdiction  in  civil  cases  where  the  matter  in  controversy 
exclusive  of  costs,  is  less  in  value  or  amount  than  five  hun- 
dred dollars,  except  in  controversies  concerning  the  title  or 
boundaries  of  land  and  other  enumerated  cases. 

Five  hundred  dollars,  exclusive  of  costs,  is  the  minimum 
amount  required  to  give  this  court  jurisdiction  to  review 
and  reverse  the  judgment  of  a  circuit  court.  And  it  is  well 
settled  that  the  onus  is  upon  the  appellant  or  plaintiff  in  error 
to  shew  that  the  case  which  he  presents  is  one  of  which  the 
appellate  court  has  jurisdiction.  Harraan  v.  City  of  Lynch- 
burg, 33  Gratt.  40,  citing  10  Peters  R.   160. 

In  this  case  the  plaintiff  in  error  has  failed  to  shew  that 
the  case  which  he  presents  is  one  of  which  the  appellate 
court  has  jurisdiction.  The  amount  of  his  judgment  (which 
is  the  amount  that  he  has  in  this  controversy),  which  he  was 
defeated  in  executing,  and  having  satisfied,  by  the  judgment 
of  the  court  below  of  which  he  complains,  nowhere  appears 
upon  the  face  of  this  record.  There  is  nothing  in  the  record 
to  shew  what  is  the  amount.  There  is  nothing  to  shew  that 
it  amounts  to  five  hundred  dollars,  exclusive  of  costs.  There 
is  nothing  to  shew  that  this  court  has  jurisdiction  to  review 
and  reverse  the  judgment  of  the  circuit  court.  Sundry  exe- 
•cutions  were  handed  to  the  court  at  the  bar,  but  they  were 
not  incorporated  in  the  bill  of  exceptions,  and  are  not  a  part 
of  this  record,  and  cannot  be  looked  to. 

But  it  is  contended  for  the  plaintiff  here,  that  the  value  of 
the  property  on  which  the  executions  were  levied,  is  the  sub- 
ject-matter of  the  controversy  in  this  suit,  and  greatly 
exceeds  in  value  five  hundred  dollars.  Doubtless,  the  value 
of  the  entire  property  upon  which  all  the  executions  were 
levied  does  exceed  in  value  five  hundred  dollars.  As  was 
said  by  Mr.  Justice  Nelson,  in  Seam  v.  Bigelow,  5  Wall. 
U.  S.  R.  208,  "It  is  true  that  the  litigation  involves  a  com- 
mon fund  which  exceeds  the  sum  of  two  thousand  dollars,  but 
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neither  of  the  judgment  creditors  has  any  interest  in  it  which 
exceeds  the  sum  of  two  thousand  dollars.  ***** 
The  case  of  creditors  asserting  different  and  distinct  claims 
in  the  same  suit  (that  is  our  case),  is  analogous,  to  proceed- 
ings in  admiralty  in  behalf  of  seamen  for  wages  and  salvers 
for  salvage,  where  the  practice  of  the  court  is  well  settled." 
In  our  case  the  plaintiff's  debts  were  separate  and  distinct 
and  held  under  separate  and  several  judgments.  Neither 
party  had  any  interest  in  the  judgments  of  the  other  parties, 
but  each  judgment  belonged  exclusively  to  the  party  holding 
it,  and  their  several  claims  could  not  be  united  to  give  this 
court  jurisdiction.  It  was  so  held  by  this  court  in  Urabar- 
ger  &  wife  &  als.  v.  Watts  &  als.,  25  Gratt.  167.  In  which 
case.  Judge  Christian,  in  a  well-considered  opinion,  reviews 
the  authorities.  This  decision  was  reaffirmed  by  this  court 
in  Pope  V.  Hale  &  als.,  not  reported.  Judge  Burks  deliver- 
ing the  opinion. 

It  not  being  competent  for  the  plaintiff  in  error,  who  was 
defendant  below  and  plaintiff  in  one  of  the  executions  levied 
upon  the  property  claimed  by  William  S.  Nelson,  and  which 
is  adjudged  by  the  court  below  to  be  his  property,  and  dis- 
charged from  the  levy,  or  of  all  the  defendants  below  if  they 
had  united  in  the  appeal,  to  have  established  the  jurisdiction 
of  this  court  by  computing  their  several  claims  together,  it 
follows,  necessarily,  that  the  value  of  the  entire  property 
cannot  be  looked  to  as  giving  the  appellate  court  jurisdiction. 

But  the  court  is  of  opinion  that  the  property  in  this  case 
does  not  constitute  the  matter  which  the  defendants  below 
had  in  the  controversy.  Their  proceeding  was  not  to  assert 
a  title  to  the  property  in  themselves.  It  was  to  recover  sat- 
isfaction of  their  several  judgments  by  subjecting  the  prop- 
erty in  question,  which  they  claimed  to  be  the  property  of 
their  debtor,  to  the  satisfaction  of  their  several  judgments. 
It  was  a  means  to  an  end.     The  end  was  the  satisfaction  of 


Digitized  by  VjOOQIC 


Va.  Dec]  Southern  Fertilizing  Co.  v.  Nelson.  469 

their  several  judgments.  And  the  amount  of  each  one's 
judgment  was  the  amount  which  he  had  in  the  controversy 
and  that  does  not  appear.  These  views  are  fully  and  more 
elaborately  sustained  by  the  opinion  of  Judge  Christian 
referred  to  sujrra. 

The  court  being  of  opinion,  therefore,  that  the  plaintiff  in 
error  has  not  shown  that  the  matter  in  controversy  is  of  an 
amount  sufficient  to  give  this  court  jurisdiction  to  review 
and  reverse  the  judgment  of  the  circuit  court  of  Orange,  the 
writ  of  error  and  supersedeas  must  be  dismissed  as  improvi- 
dently  awarded. 

Writ  of  error  dismissed. 
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Gregg 


V, 


Monta(;ue5  Trustee,  &c. 

{Supreme  Court  of  Appeals  of  Virginia^  March^  1882,) 

[Virg-inia  Law  Journal,  1882,  p.  165.] 

Bankruptcy  Proceedings— Sale  of  Lands  under — Upset  Bid— Case  at 
Bar. 

Long  anterior  to  going  into  bankruptcy,  a  debtor  had  executed 
a  deed  of  trust  on  his  real  estate.  Two  years  before  bankruptcy, 
he  sold  and  conveyed  the  same  to  a  purchaser,  who  then  leased  it 
to  the  debtor  for  five  years.  The  debtor  having  gone  into  bank- 
ruptcy, the  trustee  in  the  deed  of  trust  united  with  his  assignee 
in  bankruptcy,  and  sold  this  tract  and  another  belonging  to  the 
bankrupt  together,  and  the  original  vendee  from  the  bankrupt 
became  the  purchaser  of  both  tracts  at  a  price  about  sufficient  to 
pay  oif  the  amount  due  under  said  deed  of  trust.  This  sale  was 
reported  to  the  bankrupt  court,  but  upset  bids  being  offered,  one 
was  accepted,  and  an  order  made  by  the  district  court  that  unless 
the  amount  offered  by  this  highest  bidder  (who  was  the  assignee 
in  bankruptcy)  was  paid  within  a  specified  time,  the  land  should 
be  conveyed  to  the  purchaser  at  the  sale.  Prom  this  order  an 
appeal  to  the  circuit  court  was  taken,  and  it  was  affirmed. 
Thereupon,  the  upset  bidder  (the  assignee)  paid  the  amount  offered 
by  him,  and  received  a  conveyance.  To  none  of  the  proceeding's 
in  the  bankrupt  or  circuit  courts  of  the  United  States  was  the 
original  purchaser  made  a  party.  A  bill  was  afterwards  filed  by 
him  in  the  state  court  to  set  aside  the  deed  to  the  upset  bidder 
(assignee),  which  was  dismissed  on  demurrer. 

Held :  The  decree  of  the  circuit  court  was  right.  The  plaintiff, 
who  was  the  purchaser  at  the  bankrupt  sale,  was  a  quasi  party 
to  the  proceedings  in  the  bankrupt  court,  and  his  remedy  was 
to  have  had  his  purchase  confirmed  there,  or  by  appeal,  or  bill 
of  review  in  those  courts. 
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This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
King  William  county.  The  facts  of  the  case  necessary  for 
a  proper  understanding  of  the  points  decided  are  as  follows, 
viz.:  D.  H.  Gregg  purchased  of  Young  J.  Clements  a  tract 
of  land  in  King  William  county,  which  Gregg  then  leased  to 
Clements  for  a  term  of  five  years.  During  the  lease,  and 
two  ye-ars  after  the  sale  and  conveyance  to  Gregg,  Clements 
was  adjudicated  a  bankrupt.  Long  anterior  to  the  sale,  he 
had  executed  a  deed  of  trust  on  this  and  another  tract  of 
land  to  Edmund  Christian,  trustee,  to  secure  a  debt  due  to 
WiUiam  and  Mary  College.  Christian  having  died,  E.  B. 
Montague  was  substituted  as  trustee  in  his  stead,  and  the 
latter  filed  his  petition  in  the  bankrupt  court,  and  obtained 
an  order  to  unite  with  the  assignee  in  bankruptcy,  one  Jno. 
R.  Mountcastle,  for  the  sale  of  the  bankrupt's  real  estate. 
Under  this  order  both  tracts  were  exposed  to  sale  together, 
and  (Jregg  became  the  purchaser  of  both,  at  a  price  sufficient 
to  pay  off  the  trust  deed  to  Montague,  substituted  trustee. 
He  paid  the  costs  and  expenses  of  the  sale,  apart  of  the  pur- 
chase money,  and  gave  his  notes  for  the  residue.  After- 
wards upset  bids  were  made  by  W.  M.  Clement,  F.  Hay  and 
said  Jno.  R.  Mountcastle,  the  assignee,  to  the  bankrupt 
court,  which  accepted  Mountcastle's  bid,  and  ordered  that 
unless  the  amount  offered  by  him  be  paid  in  a  certain  time, 
a  deed  for  the  land  should  be  made  to  Gregg.  From  this 
order  Mountcastle  appealed  to  the  circuit  court  of  the  United 
States,  which  affirmed  the  order  of  the  district  court,  and 
Mountcastle  then  paid  the  amount  offered  by  him  for  the 
land,  and  it  was  conveyed  to  him  by  the  trustee.  To  none 
of  the  proceedings  in  the  district  or  circuit  courts  of  the 
United  States  was  Gregg  made  a  party,  and  he  alleges  that 
he  had  no  notice  of  the  same. 

On  a  bill  filed  in  the  circuit  court  of  King  William  county 
by  Gregg,  to  set  aside  and  annul  the  deed  from  Montague, 
trustee,  to  Mountcastle,  the    defendants  demurred  thereto, 
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on  the  ground  that  all  the  parties  and  the  subject  in  contro- 
versy were  before  the  bankrupt  courts,  and  therefore  the 
matters  complained  of  in  the  bill  were  adjudicated  by  a 
court  of  competent  jurisdiction.  The  circuit  court  sustained 
the  demurrer  and  dismissed  the  bill,  and  from  this  decree 
Gregg  obtained  an  appeal. 

Haw  cfe  Waddill^  for  the  appellant. 

W.  H.  Aylett  and  Sands,  Leake  &  Carter,  for  the  appel- 
lees. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  there  is  no  error  in  the  decree 
of  the  circuit  court  of  King  William  in  sustaining  the  defend- 
ant's demurrer  and  dismissing  the  complainant's  bill. 

The  bill  upon  its  face,  together  with  the  exhibits  filed 
therewith  (which  must  be  taken  as  a  part  of  the  bill),  conclu- 
sively shows  that  the  whole  subject,  of  controversy  in  this 
ease  was  fully  passed  upon  and  disposed  of  by  the  district 
and  circuit  courts  of  the  United  States  ;  and  that  the  matters 
in  controversy  between  the  parties  were  fully  and  finally  ad- 
judicated by  the  decrees  and  orders  entered  in  said  courts. 

The  trustee,  Montague,  who  held  the  legal  title  to  the 
land  in  controversy  was  made  a  party  to  the  bankrupt  pro- 
ceedings in  the  district  court  of  the  United  States  upon  his 
own  petition  filed  in  said  court. 

Gregg,  the  appellant  (who  held  the  equity  of  redemp- 
tion in  said  land  and  who  became  the  purchaser  at  the  sale 
made  by  Montague,  trustee,  and  Mountcastle,  assignee), 
was  a  quani  party  to  the  proceedings  as  a  purchaser. 

It  was  before  that  tribunal,  that  he  ought  to  have  insisted 
on  the  confirmation  of  the  sale  to  him,  and  objected  to  the 
upset  bid  made  by  Mountcastle.  His  remedy,  if  any  he 
had,  was  in  that  court. 
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The  allegations  of  the  bill  and  the  exhibits  filed  therewith, 
make  it  apparent  that  these  courts — district  and  circuit  of 
the  United  States — had  jurisdiction  both  of  the  subject- 
matter  in  controversy  and  of  the  parties  thereto,  and  that 
the  parties  submitted  themselves  to  that  jurisdiction. 

The  remedy  of  the  appellant  was  either  by  a  bill  of  re- 
view to  the  final  judgment  of  the  circuit  court  of  the  United 
States  or  by  appeal.  Not  having  availed  himself  of  either 
of  these  remedies,  he  cannot  come  into  a  state  court  for  re- 
dress for  any  grievance,  real  or  imaginary,  which  he  may 
have  suffered  by  the  decrees  and  orders  of  the  United  States 
courts.  Those  courts  having  jurisdiction  of  the  subject- 
matter  and  of  all  the  parties  therein  interested,  its  decree 
is  final  unless  corrected  either  by  bill  of  review  or  appeal. 
Certainly  a  state  court  can  exercise  no  jurisdiction  in  such 
a  case,  however  erroneous  the  decision  of  the  United  States 
i'ourts  may  be. 

It  is  plain,  therefore,  that  the  circuit  court  of  King  Wil- 
liam was  right  in  holding  that  it  could  take  no  jurisdiction 
of  the  matters  set  forth  in  the  bill  and  the  exhibits  therein 
filed,  and  in  declaring  that  the  whole  subject  was  passed 
upon  by  the  district  and  circuit  courts  of  the  United  States, 
in  the  bankrupt  suit  in  the  matter  of  Clements,  the  bank- 
rupt ;  and  that  the  decrees  of  those  courts  having  complete 
jurisdiction  of  the  subject-matter  and  of  all  the  parties  in- 
terested therein  are  final  and  conclusive,  and  cannot  be  in- 
quired into  by  a  state  court. 

The  court  is,  therefore,  of  opinion  that  there  is  no  error 
in  the  decree  of  the  circuit  court  of  King  William  county, 
and  that  the  same  be  affirmed. 

Decree  affirmed. 
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Bachelder  &   Collins 
i\ 
Richardson,  &c. 

{Supreme  Court  of  Appeals  of  Virj^nia^  Aprils  1882.) 

[Virg-inia  L^aw  Journal,  1882,  p.  216.] 

Jurisdiction  of  Appellate  Court — Amount  in  Controversy— Case  at 
Bar. 

Appellants  held  notes,  secured  by  a  trust  deed,  amounting"  to 
$520.16,  and  appellee  held  notes,  secured  by  same  deed,  amounting 
to  $428.  Upon  a  sale  of  the  trust  property,  the  proceeds  amounted 
to  $556.  The  appellants  claimed  priority  of  payment ;  and  on  a 
bill  being  filed  for  a  distribution  of  the  fund,  the  court  below 
divided  it  pro  rata^  giving  appellants  S286.72  and  appellees  S228. 
which,  together,  made  up  the  amount  to  be  distributed  after 
deducting  costs.     From  this  decree  appellants  appealed. 

Held  J  as  appellee  made  no  objection  to  appellants  sharing-  in  a 
pro  rata  distribution  of  the  fund,  really  the  '* amount  in  con- 
troversy*' was  only  the  S228  paid  to  appellee,  apd  this  being- 
*' less  than  $500,  exclusive  of  costs,*'  the  appellate  court  had 
no  jurisdiction. 

Same— Same— Same. 

Whilst,  as  a  rule,  where  the  plaintiff,  in  his  declaration  or 
bill,  claims  money  or  property  of  greater  amount  or  value  thaa 
**$500,  exclusive  of  costs,"  but  obtains  a  judgment  or  decree  for 
a  less  amount,  he  is  entitled  to  a  writ  of  error  or  an  appeal ;  3'et, 
to  this  rule,  there  are  exceptions,  and  where,  on  an  examination 
of  the  pleadings  or  record,  the  appellate  court  sees,  as  in  this  case, 
that  the  real  **amount  in  controversy"  is  less  than  **$500,  exclusive 
of  costs,"  it  will  dismiss  the  appeal  or  writ  of  error. 

This  was  an  appeal  from  a  decree  pronounced  by  the  cor- 
poration court  of  the  city  of  Norfolk,  in  a  suit  in  chancery, 
in  which  B.  M.  Bachelder  and  Wm.   H.  Cr)llin8,   merchants 
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and  partners,  trading  under  the  style  of  Bachelder  &  Col- 
lins, were  plaintiffs  and  Francis  Richardson  and  Henry  C. 
Percy,  trustee,  were  defendants.  The  corporation  court 
decided  against  the  plaintiffs,  and  they  appealed  to  this  court. 
The  facts  on  which  the  point  decided  is  based  are  sufficiently 
stated  in  the  opinion  of  the  court. 

Edward  Spaldijig  and  Ilollidaxj  cfe  Gayle^  for  appellants. 

lial'ev  cfe  ^Valhe^  for  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

The  appellants  were  the  holders  of  two  negotiable  notes, 
amounting  to  $520.16,  and  the  appellee  was  the  holder  of 
three  negotiable  notes,  amounting  to  $428.  These  note.< 
were  executed  by  John  W.  Munden,  and  were  secured  by  a 
deed  of  trust  upon  a  house  and  lot  in  Norfolk  county.  A 
sale  of  the  property  was  made  by  the  trustee  ;  the  net  pro- 
ceeds of  which  amounted  to  §556.20.  The  fund  not  being 
sufficient  for  the  payment  of  all  the  notes,  and  a  controversy 
havinjj:  risen  between  the  parties,  with  respect  to  its  distri- 
bution, the  appellants  filed  their  bill  in  the  corporation 
court  of  Norfolk,  claiming  priority  of  payment  upon  certain 
grounds  set  forth  by  them,  but  not  necessary  to  be  stated 
here.  The  appellee  did  not  deny  the  right  of  the  appellants 
to  participate  in  the  fund.  But  he  insisted  upon  a  pra  rata 
application  to  the  notes  in  (|uestion.  The  corjK) ration  court 
so  decided,  and  at  its  December  term  of  187S,  entered  a  de- 
cree, allowing  the  appellants  the  sum  of  §28(>.  72,  and  to  the 
appellees  the  sum  of  $228  ;  the  two  sums  being  the  aggre- 
gate of  the  net  proceeds  of  the  sale.  From  this  statement, 
it  will  be  perceived  that  the  only  matter  in  controversy  here, 
and  in  the  court  below,  is  the  sum  of  $228  allowed  the  ap- 
pellee by  the  decree  of  the  court.  The  appellants'  right  to 
the   $2S6.70  has  not  been  drawn  in    question.     The   first 
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matter,  therefore,  for  our  consideration  is  with  respect  to 
the  jurisdiction  of  this  court  to  hear  the  case. 

In  a  number  of  cases  this  court,  following  the  decision  of 
the  supreme  court  of  the  United  States,  has  held  that  where 
the  plaintiff,  in  his  bill  or  declaration,  claims  money  or  prop- 
erty of  greater  amount  or  value  than  $500,  but  by  the  ruling 
of  the  court  obtains  a  decree  or  judgment  for  less,  he  is  en- 
titled to  his  appeal  or  writ  of  error ;  because,  as  to  him, 
the  matter  in  controversy  is  the  sum  or  amount  claimed, 
and  he  may,  upon  a  reversal  or  a  new  trial,  obtain  a  decree 
or  judgment  for  the  whole  amount  so  claimed.  Gage  v. 
Crockett,  27  Gratt.  735  ;  Harman  v.  City  of  Lynchburg, 
33  Gratt.  37 ;  Campbell  v.  Smith,  32  Gratt.  288. 

Upon  examining  these  cases,  it  will  be  found  they  do  not 
^ay  down  the  rule  as  universal,  but  as  subject  to  exceptions 
and  modifications,  which  must  be  applied  from  time  to  time 
as  new  cases  arise. 

This  has  been  the  course  pursued  by  the  supreme  court 
of  the  United  States  in  dealing  with  similar  questions.  Thus 
it  was  early  laid  down  by  that  court,  that  its  jurisdiction  at- 
tached where  the  api)eal  or  writ  of  error  is  applied  for  by 
the  plaintiff  if  the  damages  laid  in  the  declaration  exceed 
the  sum  of  $2,000,  although  the  recovery  might  be  for  a  less 
.sum.  Clark  v.  Woodruff*,  5  Cranch  13  ;  Wise  v.  Colum- 
bia Turnpike  Company,  7  Cranch  ;  Gorden  v.  Ogden,  3 
Peters  33  ;  Smith  v.  Henry,  Ibid.  469  ;  Wallace  v.  United 
States,  4  Wallace   1G4. 

It  was,  however,  afterwards  held  that  in  determining 
the  question  of  jurisdiction,  the  debt  claimed  and  the 
amount  stated  in  the  declaration  must  be  looked  to 
and  not  merely  the  damage  claimed  in  the  prayer  for 
judgment  at  its  conclusion.  Lee  v.  Watson,  1st  Wal- 
lace 564.  See  also  Schader  v.  Hartford,  3  Otto  241. 
And  in    Gray    v.   Blanchall,   7  Otto  564,    the    court  still 
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further  modifying  the  application  of  the  rale,  said  :  If  the 
actual  amount  in  dispute  did  not  otherwise  appear,  they 
would  look  to  the  whole  record,  for  the  purpose  of  deter- 
mining the  jurisdiction.  Ordinarily,  this  would  be  found  in 
the  pleadings.  But  the  court  would  not  necessarily  confine 
itself  to  them.  If,  taking  the  whole  record  together,  it 
appears  there  is  no  jurisdiction,  the  case  must  be  dismissed. 
And  in  Tinstman  v.  National  Bank,  10  Otto,  page  6,  Chief 
Justice  Waite  said  :  ''We  find,  on  looking  into  the  record, 
that  the  case  was  heard  on  an  agreed  statement  of  facts,  in  the 
nature  of  a  special  verdict,  in  which  it  appeared  that  the 
plaintiff  claimed  of  the  defendant  $8,233.79.  The  defend- 
ant admitted  that  he  owed  of  this  amount  $5,099.59,  for 
which  the  plaintiff  was  entitled  to  a  judgment.  The  only 
controversy  was  as  to  the  liability  of  the  appellant  for  the 
difference  between  what  he  admitted  to  be  due  and  what  the 
plaintiff  claimed.  This,  then,  is  the  amount  actually  in  dis- 
pute, and  as  it  is  less  than  $2,000,  we  have  no  jurisdiction.'^ 
These  authorities  seem  to  be  decisive  of  the  present  case, 
for,  as  already  stated,  the  only  matter  in  dispute  was  the 
8um  of  $286,  although  the  plaintiff  claimed  the  entire  fund 
in  his  bill.  That  this  modification  of  the  rule  is  correct, 
cannot  be  for  a  moment  questioned.  For  otherwise,  if  the 
plaintiff  claimed  a  debt  of  $500  in  his  bill  or  declaration  and 
received  $495,  with  the  consent  of  the  defendant,  the  plain- 
tiff may  bring  his  case  here  to  reverse  a  judgment,  involving 
the  sum  of  $5:00.  Such  a  case  is  not  likely  to  occur,  but  it 
seems  to  illustrate  the  point  irivolved.  We  are,  therefore, 
of  opinion  the  appeal  must  be  dismissed  as  improvidently 
allowed. 

Appeal  dismissed. 
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For.KES  &  Winston 

liuCKER. 

{Special  Court  of  Appeals  of  Virginia,   May,  i88^,) 

[Virginia  Law  Journal,  1882,  p.  301.] 

Contract  for  Exchange  of  Certain  Cotton — Breach — Damages— Case 
at  Bar. 
In  July,  1863,  plaintiffs  entered  into  a  written  agreement  with 
defendant,  by  which  the  latter  was  to  give  the  former  %  bales  of 
cotton  stored  in  Wayne  county.  Miss.,  and  70  bales  stored  at 
Selma,  Ala.,  in  exchange  for  a  lot  of  cotton  belonging  to  the 
plaintiffs  then  in  Lynchburg,  Va.  It  was  further  agreed,  that 
defendant  should  transfer  the  original  bills  for  the  cotton  to  the 
plaintiffs;  pay  all  expenses  and  charges  and  all  kinds  of  taxes  on 
the  cotton,  due  up  to  the  date  of  the  contract;  and  that,  if  any 
bale  should  be  damp  at  the  date  of  the  delivery,  it  should  be 
rejected.  Plaintiffs  complied  with  the  contract  on  their  part.  The 
original  bills  were  delivered  by  the  defendant,  and  they  represented 
the  cotton  to  be  at  the-  points  named  in  the  contract.  In  Ma3', 
1865,  plaintiffs  went  to  get  the  cotton.  They  found  the  96  bales 
in  Mississippi.  Of  the  Selma  lot,  only  21  bales  had  been  stored 
there,  and  that  was  burnt  by  the  Federals.  The  other  49  bales 
had  been  at  points  70  miles  from  Selma ;  only  12  could  be  recov- 
ered, by  permit  from  the  military  authorities  of  the  United  States, 
and  expenses  were  incurred  in  doing  this,  and  repacking  these  12 
bales.  A  federal  tax  was  laid  on  cotton  in  March,  1864,  which 
plaintiffs  had  to  pay.  In  an  action  of  assumpsit  to  recover  the 
taxes  and  expenses  of  repacking,  and  the  value  of  the  cotton  which 
was  not  delivered  by  defendant. 

Same — Same — Same — Federal  Tax. 
Held :  As  to  the   federal  tax.     The  cotton  being  in    the  confed- 
erate lines  at  the   date  of   the   exchange,   was  not   liable  to  it 
then,  and  therefore  defendant  is  not  now  liable  for  it  under  his 
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contract  with  plaintiffs.  As  to  the  21  bales  which  were  at 
Selma,  and  destroyed,  they  are  not  even  claimed  in  the  bill  of 
particulars.  As  to  the  49  bales  which  were  not  at  Selma,  the 
plaintiffs  are  entitled  to  recover  their  value  (less  the  value  of 
the  12  bales  recovered,  and  the  costs  of  repacking  these)  as  of 
the  date  of  the  contract;  and  this  would  be  so,  even  if  it 
should  be  shewn  that  these  49  bales  were  more  secure  at  the 
points  at  which  they  were  delivered,  than  at  Selma. 

Same — Same— Waiver— Case  at  Bar. 

The  fact  that  the  plaintiffs  accepted  bills  for  the  49  bales  from 
the  agent  of  the  defendant,  as  then  being  at  the  point  distant 
from  Selma,  would  have  waived  the  original  contract  to  deliver  at 
Selma,  if  the  cotton  had  really  been  at  the  point  then  referred  to 
in  the  bills ;  but  not  otherwise.  Nor  did  the  fact  that  plaintiffs 
accepted  an  order  from  the  military  authorities  for  the  12  bales  at 
the  point  distant  from  Selma,  waive  the  contract  to  deliver  it  at 
Selma. 

This  was  a  writ  of  error  to  a  judgment  rendered  by  the 
circuit  court  of  the  city  of  Lynchburg,  in  an  action  of  as- 
i^umpsit  brought  by  E.  J.  Folkes  and  J.  L.  Winston,  partners 
vmder  the  style  of  Folkes  &  Winston,  against  Ambrose  B. 
Rucker.  The  facts  are  sufficiently  stated  in  the  opinion  of 
the  court. 

Monhy  iSd  Brovm  and    Wm.  L,   Royally  for  the  plaintiffs. 

*/.    ir;  Danld  and  Marshall  cfe  Johnn^  for  defendant. 

McLaucjhlin,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  instituted  in  the  circuit 
court  of  Lynchburg,  by  Folkes  &  Winston,  the  appellants, 
against  A.  B.  Rucker,  the  appellee,  to  recover  the  value  of 
certain  cotton  alleged  tb  have  been  sold  to  the  plaintiffs  by 
the  defendant,  and  not  delivered ;  and  also  certain  charges 
paid  on  the  cotton  sold,  and  delivered.  The  declaration 
contains  the  common  counts,  and  also  several  special  counts, 
and  is  accompanied  with  a  bill  of  particulars,  as  required 
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by  the  statute,  in  which  the  nature  of  their  demand  is  spe- 
cifically set  forth.  The  defendant  appeared,  pleaded  the 
general  issue,  and  also  filed  an  account  of  set-offs.  Upon  the 
trial  of  the  case  a  jury  was  waived,  and  the  question  of  law 
and  facts  were  submitted  to  the  court.  The  court,  after 
hearing  the  evidence,  decided  that  the  plaintiffs  should  take 
nothing  by  their  bill,  and  gave  judgment  for  defendant. 
From  the  judgment  the  appellants  obtained  a  writ  of  error 
and  supersedeas  to  the  district  court  of  appeals  at  Lynch- 
burg, which  has  been  removed  to  this  court  for  determina- 
tion. 

It  appears  that  on  the  13th  day  of  July,  1864,  Folkes  & 
Winston  and  Rucker  entered  into  an  agreement  in  writing 
by  which  the  latter  agreed  to  give  the  former  ninety-six 
bales  of  cotton  stored  in  Wayne  county,  Mississippi,  weigh- 
ing 50,515  pounds,  and  seventy  bales  stored  in  Selma,  Ala- 
bama, weighing  37,744  pounds,  in  all  88,259  pounds,  in 
exchange  for  29,516  pounds  in  the  city  of  Lynchburg,  the 
same  to  be  delivered  by  Folkes  &  Winston  within  ten  days. 
It  was  further  agreed  that  Rucker  was  to  transfer  the  origi- 
nal bales  of  cotton  and  was  to  pay  all  expenses  and  charges 
on  the  cotton  exchanged  by  him  to  the  date  of  the  contract 
and  the  taxes,  either  city,  county,  state  or  federal,  that  had 
been  put  on  the  cotton  for  that  year  and  prior  to  the  sale.  It 
was  further  agreed  that  if,  upon  the  delivery,  a  bale  should  be 
found  unmerchantable  from  dampness,  it  was  to  be  rejected, 
and  Rucker  represented  his  cotton  to  be  in  grade  * 'middlings'^ 
and  in  good  order  and  well  stored  with  insurance  on  same. 
The  contract  was  written  by  Rucker.  It  is  conceded  that 
the  term  ' 'Federal"  was  a  mistake,  and  should  have  been 
Confederate. 

Folkes  &  Winston  delivered  the  cotton  in  Lynchburg  and 
complied  with  the  contract  on  their  part,  except  as  to  236 
pounds,  which  were  subsequently  settled  for  and  which  need 
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not  be  considered  here.  The  original  bills  were  delivered 
by  Rucker  to  Folkes  &  Winston,  and  represented  all  of  the 
seventy  bales,  as  had  Rucker  in  his  contract,  to  be  at  Selma. 
In  May,  1865,  Winston  visited  Alabama  and  Mississippi  in 
search  of  the  cotton,  and  received  ninety-four  bales  of  the 
Mississippi  cotton.  He  found,  of  the  seventy  bales  repre- 
sented to  be  stored  at  Selma,  only  twenty-one  had  been 
stored  there,  which  had  been  burnt  by  the  federal  forces  in 
April,  1865  ;  that  twenty-eight  bales  had  been  stored  at 
Porks'  Landing,  a  point  about  seventy  miles  from  Selma, 
and  twenty-four  at  Donaghe^s  plantation.  Of  the  cotton  at 
Porks'  Landing  and  Donaghe's  plantation,  only  twelve  bales 
were  recovered,  the  residue  was  either  burnt  or  carried  off 
by  the  federal  forces.  Winston  also  paid  $843.88  federal 
tax  on  Mississippi  cotton  and  $512.75,  costs  of  repacking 
same,  and  also  $128.92  federal  tax  on  Alabama  cotton  and 
$180.00,  costs  of  repacking  the  same,  which  is  claimed  in 
plaintiffs'  bill  of  particulars. 

We  will  consider  the  several  claims  in  plaintiffs'  bill  of 
particulars  in  succession : 

First,  as  to  the  Wayne  county  cotton.  It  is  claimed  that 
there  is  a  deficiency  of  two  bales  in  this  cotton,  and  that  the 
same  was  not  in  good  order  when  sold.  But  the  evidence 
does  not  satisfactorily  prove  this.  It  is  strongly  to  be  in- 
ferred that  two  bales  had  been  stolen  by  the  negroes,  and 
the  only  evidence  of  its  condition  in  July  is  the  inference  of 
the  witness  from  its  condition  in  May,  that  it  could  not  have 
been  in  good  condition  in  July.  The  07ms  rested  upon  the 
plaintiffs  to  show  that  it  was  not  at  the  time  of  delivery  such 
cotton  and  in  such  condition  as  represented,  and  was  not 
then  ready  to  be  delivered.  I  think  the  plaintiffs  are  not 
entitled  to  recover  anything  for  the  alleged  deficiency  in  this 
cotton,  or  for  the  charges  for  repacking  the  same. 

\  Second,  as  to  the  federal  tax  thereon  and  paid  by  the  plain- 
1  Va  Dec— 31 
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tiffs.  It  is  conceded  that  the  use  of  the  term  "FederaF'  in 
the  contract  is  a  mistake,  but  it  is  insisted  that  this  tax  was 
levied  by  the  act  of  congress  passed  March  7th,  1864,  and 
})eing  a  charge  on  the  cotton  at  that  time  of  sale,  Rucker 
was  bound  to  pay  it.  But  this  cotton  was  within  the  con- 
fedemte  lines,  and  the  collection  of  this  tax  could  not  be 
enforced.  It  was  a  war  measure,  and  its  enforcement 
ilepended  upon  the  success  of  the  federal  arms.  It  did  not 
attach  until  the  cotton  fell  into  the  power  of  the  federal 
government  and  that  government  was  in  a  condition  to  enforce 
its  laws.  I  am,  therefore,  of  opinion  that  the  plaintiffs  can- 
not maintain  the  claim  for  the  federal  tax  paid,  either  on 
this  cotton  or  on  the  Alabama  cotton,  which  was  in  a  like 
condition. 

This  brings  us  to  the  Selma  cotton.  As  we  have  said,  21 
bales  of  this  cotton  were  stored  at  Selma,  25  at  Porks'  Land- 
ing, and  24  at  Donaghe's  plantation.  The  21  bales  at  Selma 
were  burnt  by  the  federal  troops  in  April,  18G5.  It  is 
claimed  by  the  learned  counsel  for  the  appellee  in  his  argu- 
ment in  this  court,  that  because  the  other  49  bales  were  not 
delivered,  that  there  could  be  no  constructive  delivery  of 
these  either,  although  stored  at  the  place  mentioned  in  the 
contract.  It  is  unnecessary  to  consider  the  nice  questions 
presented  as  to  this,  and  so  ably  argued  by  counsel,  for  it 
appears  distinctly  that  it  is  not  claimed  by  the  plaintiffs  in 
their  bill  of  particulars.  It  is  true  that  in  the  special  counts 
in  the  declaration  the  whole  seventy  bales  are  claimed,  and 
a  breach  alleged  for  the  non-delivery,  but  in  the  bill  of  par- 
ticulars, to  which  in  our  practice  we  usually  look  for  the 
exact  nature  of  the  demand,  a  claim  for  these  21  bales  is 
expressly  excluded.  Rucker  went  to  trial  not  expecting  a 
claim  on  that  account,  and  for  an  appellate  tribunal  to  con- 
sider it  would  be  a  surprise.  From  an  inspection  of  the 
record,  it  is  ai)parent  that  the  trial  proceeded  upon  the  theory 
that  no  claim  was  asserted  on  this  account.     The  bill  for  the 
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21  bales  is  not  even  in  the  record.  If  it  had  been  an  issue 
fwn  constat^  but  that  Rucker  might  have  shewn  an  actual 
deliverj'  of  these  21  bales.  I  ara  therefore  of  opinion  that 
no  claim  can  now  be  asserted  in  this  action  for  this  cotton. 

But  25  bales  of  the  cotton  represented  in  the  contract  to 
be  in  Selma  were  not  stored  there,  but  at  Porks'  Landing,  a 
distance  of  70  miles  from  Selma.  Was  it  a  delivery  of  cot- 
ton sold  and  represented  to  be  at  Selma  to  find  it  70  miles 
distant?  It  is  not  pretended  there  was  any  actual  delivery 
of  this  cotton.  It  was  only  a  constructive  delivery.  The 
hills  for  the  cotton  were  passed,  and  these,  as  well  as  the 
contract,  represented  them  to  be  at  Selma.  Selma  was  a  cot- 
ton mart,  and  a  party  might  well  be  willing  to  buy  cotton  at 
Selma,  where  he  could  daily  take  advantage  of  the  rise  in 
price  in  the  markets  of  the  world,  and  yet  not  be  willing  to 
buy  cotton  at  an  interior  place  and  where  it  was  not  so  readily 
saleable.  In  addition  to  this,  it  would  require  expense  and 
trouble  to  remove  it  to  the  place  where  it  was  represented  to 
be.  It  was  argued,  and  evidence  is  sought  to  be  introduced, 
to  shew  that  it  was  safer  at  Porks'  Landing  than  at  Selma, 
but  that  is  a  question  I  do  not  think  we  can  consider.  The 
plaintiffs  bought  cotton  at  Selma  which  was  at  Porks'  Land- 
ing. Was  that  a  symbolic  delivery,  so  as  to  pass  the  right 
of  property  and  make  its  loss  fall  on  the  plaintiffs  ?  The 
bills  passed  the  title  to  this  cotton  at  Selma,  but  not  at  any 
other  place.  If  the  plaintiffs  had  gone  to  Selma  they  would 
not  have  found  the  cotton.  Were  they  bound  to  go  70  miles 
and  look  after  it,  incurring  expense  and  loss  of  time^  I 
think  not. 

But  it  is  argued  that  the  plaintiffs,  in  accepting  the  bills 
from  Baker,  Saler  &  Co.  for  the  cotton  at  Porks'  Landing 
and  Donaghe's  plantation  waived  the  place  in  the  original 
contract.  This  would  be  true  if  the  cotton  had  then  been  at 
these  places.     It  would  have  been  an  acceptance  of  this  cot- 
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ton  in  lieu  of  what  they  had  bought  if  Eucker  could  then 
have  constructively  delivered  the  cotton  called  for  in  the  bills. 
But  he  could  not,  for  the  cotton  was  not  then  at  these  places, 
except  the  12  bales  recovered,  if  they  be,  in  fact,  a  part  of 
the  cotton.  But  one  of  the  chief  elements  of  a  symbolic 
delivery  was  then  wanting — the  existence  of  the  cotton  at 
the  place  called  for,  with  the  exception  we  have  referred  to. 
It  is  argued,  further,  that  the  plaintiffs,  in  accepting  an 
order  of  the  military  authorities  for  a  part  of  the  cotton  at 
Porks'  Landing,  waived  their  right  to  exact  a  strict  compli- 
ance of  the  contract  from  the  defendant.  I  cannot  see  it  in 
that  light.  They  might  have  stood  on  their  legal  rights  and 
done  nothing.  Instead  of  that,  they  tried  to  recover  all  they 
could.  It  is  very  questionable  whether  the  twelve  bales  of 
cotton  recovered  was  a  part  of  the  cotton  sold  by  Eucker, 
but  its  recovery  enured  to  Eucker' s  benefit.  I  think,  there- 
fore, that  Eucker  should  be  held  responsible  for  the  value  of 
this  cotton  after  deducting  the  quantitj*^  recovered  under  the 
order  of  the  military  authorities.  As  it  required  an  expend- 
iture of  money  to  put  the  cotton  recovered  in  proper  con- 
dition, that  is  a  proper  charge  against  Eucker. 

For  the  reasons  given  as  to  the  cotton  at  Porks'  Landings 
I  am  also  of  opinion  that  the  cotton  at  Donaghe's  plantation 
was  not  delivered  either  ;  that  the  right  of  property  therein 
never  passed  to  the  plaintiffs,  and  that  its  loss  must  fall  on 
Eucker. 

But  it  is  argued  that  the  plaintiffs  did  not  use  due  dili- 
gence ;  that  if  they  had  gone  to  Selma  in  a  reasonable  time, 
they  would  have  found  that  the  cotton  was  not  stored  there, 
and  could  have  had  it  removed  or  notified  Eucker  of  its 
absence.  I  do  not  think  this  was  required  of  them.  They 
had  their  bills  and  they  had  a  right  to  infer  it  was  there. 
This  is  the  usual  way  of  dealing  in  such  articles,  and  the 
purchaser  may  well  await  his  pleasure  to  go  and  take  actual 
possession. 
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The  next  question  to  be  considered  is  the  measure  of  dam- 
ages. The  general  rule  is  the  difference  between  the  con- 
tract price  and  the  price  when  the  contract  was  broken. 
Shepherd  v.  Hampton,  3  Wheaton ;  Enders  v.  Board  of 
Public  Works,  1  Gr.  ;  Sedgwick  on  Damages,  305.  In 
Shepherd  v.  Hampton,  Chief -Justice  Marshall  says  ''that  I 
should  not  think  that  the  rule  would  apply  to  a  case  where 
advances  of  money  had  been  made  by  the  purchaser  upon 
the  contract."  This  dictum  of  the  Chief -Justice  is  adopted 
in  New  York  (Clark  v.  Punig,  7  Cow.),  but  it  is  not  .now 
the  established  rule  anywhere  else  in  the  United  States 
or  England,  unless  there  be  special  damage.  The  rule  is 
certainly  established  in  Virginia  as  we  have  stated  it  since 
the  decision  of  the  court  of  appeals  in  Endera  v.  Board  of 
Public  Works,  and  seems  to  be  well  sustained  both  by  reason 
and  authority.  See,  also,  Rese's  ex'ors  v.  Bogmar,  46  Ala. 
678  ;  Hill  v.  Smith,  32  Vt.  432 ;  Smith  v.  Dunlop,  12  111. 
184.  The  breach  of  the  contract  was  in  July,  1864,  when 
cotton  was  worth  eighty  cents  in  confederate  money,  and 
when  confederate  money  was  nine  for  one  in  gold.  The 
account  may  then  be  stated  as  follows : 

25  bales  at  Porks'  Landing  weighing  12,476 
pounds,  less  12  bales  weighing  6, 146  pounds, 
received,   balance,    6,330  pounds,  at  8  8-9 

cents $  562  67 

Paid  for  packing  12  bales  received 180  00 

24    bales    at    Donaghe's    plantation,   13,332 

pounds,  at  8  8-9  cents 1, 185  08 

f  1,927  75~ 

The  only  question  remaining  to  be  considered,  is  as  to  the 
proper  judgment  to  be  rendered  by  this  court  now.  The 
statute  (Code  of  Va.,  p.  750,  §  34,  amended  by  §  23  of 
the  act  of  June  23,  1870)  provides  that  if  there  is  error  in 
the  judgment  or  decree  sought  to  be  reviewed,  the  appellate 
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court  shall  reverse  the  same  and  enter  such  judgment,  decree 
or  order  as  the  court  whose  error  is  sought  to  be  corrected 
ought  to  have  entered.  In  this  case  the  whole  matter  was 
before  the  circuit  court,  and  the  evidence  is  certified  to  this 
court.  A  motion  was  submitted  for  a  new  trial,  but  that 
motion  was  unnecessary.  If  it  had  been  a  verdict  of  a  jury, 
and  the  circuit  court  had  overruled  the  motion  for  a  new 
trial,  then  all  this  court  could  have  done  was  to  reverse  the 
court  below  and  award  a  new  trial.  Here,  however,  the 
whole  case  is  before  us,  and  we  must  render  such  judgment 
as  the  circuit  court  ought  to  have  rendered.  I  am  therefore 
of  opinion  that  the  judgment  of  the  circuit  court  of  Lynch- 
burg ought  to  be  reversed,  and  a  judgment  rendered  for 
$6,078.60,  with  interest  thereon  from  the  1st  day  of  July, 
1866,  and  costs. 

WiNGFiELD,  p.,  concurred  with  McLaughlin,  J. 

Barton,  J.,  dissented.  He  considered  the  statement  that 
the  two  parcels  of  cotton  were  at  Selma,  as  merely  an  ele- 
ment of  description  looking  to  their  identity,  and  not  as  a 
warranty  of  the  place. 

The  representation  was  confessedly  made  in  good  faith 
and  with  every  reason  to  believe  it  was  true,  and  no  injury 
happened  to  the  appellants  by  reason  of  the  mistake. 

Judgment  reversed. 
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Tunis'   Ex'or 

V. 

Tormey. 

(Special  Court  of  Appeals  of  Virginia,  October,  1882,) 

[Virginia  Law  Journal,  1882,  p.  628.] 

Brokers— Purchase    of   Stocks— Sale— Notice  to  Owner— Case  at 
Bar. 

A  broker  boughjt  stocks  for  a  customer  on  a  ** margin"  of  ten 
per  cent,  above  their  market  values.  The  stocks  depreciated,  and 
the  broker,  after  calling  at  the  boarding-house  of  the  customer 
and  not  finding  him,  sold  the  stocks  without  giving  him  any 
notice,  and,  after  crediting  the  customer  with  the  ten  per  cent. 
* 'margin*'  and  the  amount  realized  for  the  stocks,  found  a  balance 
due  him,  for  which  he  sued. 

Same— Sale  of  Stock  without  Notice  to  Owner — Measure  of  Dam- 
ages—Case at  Bar. 

Held,  although,  under  Markham  v,  Jaudon,  41  New  York  235, 
the  broker  had  no  right  to  sell  the  stocks,  except  under  judicial 
proceedings  after  due  notice,  and  if  a  loss  occurred  by  a  sale  in 
any  other  way,  the  customer  was  entitled  to  recover  the  highest 
market  value  between  the  time  of  the  sale  and  the  time  of  bring- 
ing suit,  yet,  as  in  this  case,  the  broker  credited  the  customer 
with  the  amount  realized  from  the  sale,  and  there  was  nothing 
to  shew  that  the  stock  had  been  worth  more  at  any  time  since 
the  sale,  the  broker  was  entitled  to  recover  the  amount  shewn 
by  him  to  have  been  lost  on  the  transaction. 

Cause  Tried  by  Court — Right  of  Party  to  Certificate  of  Facts. 

Although  a  jury  may  be  waived  and  the  whole  matter  of  law 
and  fact  submitted  to  the  court,  yet  either  party  has  a  right  to 
object  and  except  to  the  admission  of  testimony  and  to  a  certificate 
of  the  facts  proved  on  an  exception  to  the  judgment  rendered. 
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This  was  a  writ  of  error  to  a  judgment  rendered  by  the 
circuit  court  of  Norfolk  city  in  a  suit  in  which  L.  J.  Tormey 
was  plaintiff  and  Samuel  Selden,  executor  of  John  E.  Tunis, 
deceased,  was  defendant. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Scarburg/i  cfe  Duffield^  for  the  plaintiff  in  error. 

T,  Taylor  and  John  Dunlop^  for  the  defendant  in  error. 

WiNGFiELD,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  indebitatus  assumpsit  brought  by  S. 
J.  Tormer  against  the  plaintiff  in  error  for  money  advanced 
by  the  defendant  in  error  for  the  purchase  of  certain  stocks 
in  New  York  for  the  testator  of  the  plaintiff  in  error  and  at 
his  request. 

It  appears  from  the  evidence  in  the  case,  that  Tormey, 
the  plaintiff  in  the  court  below,  a  stock  broker  in  the  city  of 
Baltimore,  agreed  to  purchase  for  Tunis  certain  stocks  in  the 
New  York  market,  and  hold  them  in  his  own  name,  but  for 
the  use  of  Tunis,  and  that,  in  consideration  thereof,  Tunis 
agreed  to  pay  down  to  Tormey  ten  per  centum  of  the  price  of 
the  stock,  and  if  the  value  of  the  stock  should  decline  in  the 
market,  Tunis  was  to  make  further  payments  to  Tormey  from 
time  to  time  as  there  might  be  a  decline,  so,  as  at  all  times, 
the  sum  paid  by  Tunis,  together  with  the  actual  market 
value  of  the  stock,  should  exceed  by  ten  per  cent,  the  full 
amount  of  the  purchase-money  for  the  stock,  so  that  Tunis 
(to  use  the  terms  of  the  trade)  should  always  keep  up  a 
''margin,"  i,  ^.,  ten  per  cent,  in  excess  of  the  market  value 
of  the  stock  and  money  advanced.  That  Tormey  did  pur- 
chase the  stock  and  hold  it  in  his  own  name  for  the  use  of  Tunis 
for  some  time,  when  it  declined  in  market  and  depreciated  so 
that  its  value  and  the  amount  advanced  by  Tunis,  as  a  mar- 
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gin,  when  it  was  bought,  did  not  amount  to  a  sum  equal  to 
ten  per  cent,  over  its  market  value,  and  it  became  necessary 
for  Tunis  to  make  a  further  advance,  in  order  to  keep  up  his 
margin  of  ten  per  cent. ,  and  when  the  decline  took  place,  Tu- 
nis could  not  be  found  at  his  boarding-house  or  elsewhere  in 
Baltimore,  so  as  to  notify  him  that  he  was  required  to  make 
a  further  advance  on  his  margin,  whereupon  Tormey  sold 
the  stock  in  the  New  York  market,  where  it  had  been  bought 
originally,  and  it  fell  short  of  paying  the  original  cost,  and 
for  the  amount  of  the  deficiency  this  is  brought.  It  was  fur- 
ther proved  that  the  object  of  the  transaction  on  the  part  of 
Tunis  was  a  speculation,  and  that  the  stock  was  not  purchased 
for  an  investment,  and  it  also  appeared  that  it  was  the  cus- 
tom of  stock  brokers  in  Baltimore,  when  stock  was  purchased 
and  carried  for  a  customer  on  a  margin,  and  afterwards  de- 
clined in  the  market,  for  the  broker  to  sell  the  stock  when 
the  principal  failed  to  keep  his  margin  of  ten  per  cent,  over 
the  value  of  the  stock  in  the  market,  as  compared  with  its 
original  price.  When  the  case  came  on  for  trial,  the  parties 
waived  a  jury  and  submitted  the  trial  to  the  court  upon  the 
law  and  facts.  During  the  trial,  the  defendant  in  the  court 
below  moved  the  court  to  strike  out  certain  parts  of  the  dep- 
ositions offered  in  evidence  by  the  plaintiff  in  that  court, 
on  the  ground  that  the  testimony  objected  to  was,  for  vari- 
ous reasons,  specified,  illegal  and  improper,  but  the  court 
overruled  the  motion,  and  the  defendant  excepted,  and,  upon 
hearing  the  whole  case,  the  court  gave  judgment  for  the 
plaintiff,  to  which  the  defendant  again  excepted,  and  a  bill  of 
exceptions  was  taken  to  both  opinions  of  the  court  in  which 
the  whole  of  the  evidence  given  at  the  trial  was  embodied. 
It  was  argued  here  by  the  counsel  for  the  defendant  in  error, 
that  on  the  trial  of  a  case  in  which  the  whole  matter  of  law 
and  fact  is  submitted  to  the  decision  of  the  court,  it  is  unnec- 
essary, irregular  and  improper  to  object  to  the  introduction 
of  or  to  move  to  exclude  or  reject  evidence  on  the  ground  of 


Digitized  by  VjOOQIC 


490  TuNis^  Ex' OR  V,  Toemey.  [Vol.  1 

its  insuflSciency  or  illegality  ;  that  while  such  a  course  would 
be  proper  in  a  trial  before  a  jury,  it  has  no  place  when  it  is 
had  before  the  court,  as  the  court  is  presumed  to  regard 
and  be  influenced  only  by  the  legal  evidence,  and  upon  a 
party's  excepting  to  the  judgment  of  the  court,  the  evidence, 
and  not  the  facts  proved,  is  to  be  certified,  and  the  case  is  to 
be  considered  in  an  appellate  court  as  if  it  were  upon  a  de- 
murrer to  the  evidence  by  the  party  excepting.  I  am  not 
aware  of  such  a  rule,  and  it  seems  to  me  it  w^ould  be  improper 
to  establish  such  a  one,  as  it  might  in  many  cases  deprive  the 
party  of  all  remedy  where  the  case  had  been  decided  against 
him  upon  illegal  evidence.  If  the  judge  should  be  mistaken 
as  to  the  legality  or  admissibility  of  the  evidence,  an  appel- 
late court  would  not  regard  it  unless  it  appeared  to  have  been 
objected  to  in  the  court  below,  and  upon  a  demurrer  to  evi- 
dence no  question  is  raised  as  to  its  legality  or  competency, 
but  the  sole  question  is,  Whether  or  no  the  evidence  is  sufficient 
to  sustain  the  issue  in  behalf  of  the  opposite  party,  so  that 
unless  the  party  can  except  in  such  on  a  trial  to  the  introduc- 
tion of  evidence,  if  the  judge  should  be  mistaken  as  to  the 
competency  or  legality  of  the  evidence  offered  and  should 
decide  the  case  upon  what  he  supposed  was  legal  evidence, 
when  in  fact  it  was  not,  the  loosing  party,  unless  he  can  ex- 
cept to  its  reception,  is  without  remedy.  If  the  court  is  not 
influenced  by  the  evidence  objected  to,  it  is  very  easy  to  state 
the  fact  upon  the  record,  and  there  ought  to  be  the  less  objec- 
tion to  the  party's  having  the  benefit  of  the  exception  in  such 
a  case,  because  in  an  appellate  court,  if  there  was  other  suffi- 
cient legal  testimony  to  support  the  judgment,  it  would  not 
be  reversed,  as  would  be  the  case  on  a  trial  before  a  jury 
where  improper  testimony  had  been  admitted.  In  the  view 
I  have  taken  of  this  case,  I  do  not  think  it  makes  any  differ- 
ence whether  the  testimony  objected  to  was  admitted  or  re- 
jected ;  and  I  have  said  this  much  on  the  subject,  because  I 
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never  knew    the  right  to  except  in  such  a  case  questioned 
until  now. 

The  principal  question  involved  in  this  case  is,  whether 
Tormey  had  a  right  to  sell  the  stock  in  question  without  notice 
to  Tunis  to  increase  his  deposit  when  the  stock  had  fallen 
in  the  market,  so  as  to  make  it  necessary  for  him  to  do  so 
in  order  to  keep  up  his  margin  of  ten  per  cent,  and  without 
his  consent  to  the  sale.  According  to  the  decision  in  the 
case  of  Markham  v.  Jaudon,  41  New  York  Reports  235, 
and  in  several  of  the  other  cases  there  cited,  the  broker 
(Tormey)  was  a  pledgee  or  pawnee  of  the  stock  so  bought  and 
held  by  him  for  Tunis  as  a  security  for  the  money  over  the 
ten  per  cent,  margin  advanced  by  him  for  Tunis  to  purchase 
it,  and  that  the  broker  (Tormey)  had  no  right  to  sell  it  ex- 
cept upon  judicial  proceedings  or  after  a  demand  for  the 
repayment  of  the  sum  advanced  in  its  purchase  and  commis- 
sions and  charges  and  reasonable  personal  notice  to  him 
(Tunis)  of  the  intention  to  make  such  sale  in  case  of  default 
in  payment;  and  further,  that  evidence  of  a  custom  and 
usage,  that  stocks  so  held  might  be  sold  by  the  broker  with- 
out notice,  whenever,  by  the  fall  of  the  stock  in  the  market, 
the  margin  of  ten  per  cent,  deposit  was  exhausted,  was  in- 
admissible as  being  in  direct  conflict  with  the  settled  rule  of 
law  applicable  to  such  case. 

According  to  the  rule  laid  down  in  that  case,  the  broker 
(Tormey)  was  the  creditor  of  his  customer  (Tunis)  for  the 
amount  advanced  by  him,  over  the  ten  per  cent,  margin, 
for  the  purchase  of  the  stock.  Tunis,  for  whom  it  was  pur- 
chased, was  the  owner  of  the  stock,  subject  to  the*lien  of 
(Tormey)  the  broker  for  the  amount  he  had  advanced  for  its 
purchase,  for  the  security  of  which  he  held  it  as  a  pledge  or 
pawn.  Thus  it  seems  that  Tunis  was  the  owner  of  the  stock, 
subject  to  the  lien  of  Tormey,    for  the  money  he    had    ad- 
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vanced  for  him  for  its  purchase,  for  which  it  was  pledged  or 
pawned,  and  Tunis  was  the  debtor  of  Tormey  for  the  money 
advanced  for  its  purchase,  for  which  the  latter  had  a  present 
right  of  action  which  he  might  maintain  without  regard  to 
his  lien  under  the  pledge  or  pawn  of  the  stock.  The  case 
of  Markham  v.  Jaudon  was  a  suit  by  the  customer  against 
the  broker  for  the  sale  and  conversion  of  stock  held  by  him 
for  the  customer  on  a  deposit  or  margin  of  ten  per  cent. ,  and 
sold  by  the  broker  without  notice,  on  the  customer's  failing 
to  keep  up  his  margin  by  a  further  deposit  after  the  price  of 
the  stock  had  fallen  in  the  market ;  in  which  it  was  held  that 
the  broker  had  no  right  to  sell  without  legal  proceedings,  or 
a  tender  of  the  stock  and  a  demand  of  payment  of  the  sum 
due  him  for  the  advance  and  charges,  and  upon  default, 
with  reasonable  notice  of  the  sale,  and  that  without  such 
proceedings  or  demand,  on  a  sale  by  the  broker,  the  customer 
was  entitled  to  recover  of  him  the  highest  market  price  of 
the  stock  between  the  time  of  the  sale  and  the  time  of  the 
.^uit  brought  against  him  for  the  conversion.  Now,  conced- 
ing, for  the  purposes  of  this  case,  that  Tormey  had  no  legal 
right  to  sell  the  stock  in  the  way  he  did,  and  waiving  the 
<lucstion  whether  the  broker  would  not  be  excused  from 
giving  notice  when  Tunis  could  not,  upon  enquiry,  be  found 
at  his  usual  place  of  abode  or  elsewhere  in  the  city  of  Balti- 
more, and  it  could  not  be  ascertained  where  he  had  gone,  so  as 
to  send  notice  to  him  at  the  place  where  he  had  removed  to, 
and  that  the  evidence  as  to  the  custom  in  Baltimore  to  sell 
stocks  under  such  circumstances,  without  notice  (the  evi- 
dence of),  which  the  defendant  in  the  circuit  court  had  moved 
to  strike  out  and  exclude,  was  illegal,  and  did  not  establish 
the  custom. 

It  would  only  follow  that  the  broker,  Tormey,  would  have 
a  right  of  action  for  the  money  advanced  by  him  to  purchase 
the  stock  for  Tunis,  and  Tunis  would  have  an  action  against 
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Tormey  for  the  sale  and  conversion  of  his  stock,  and  would  be 
entitled  to  recover  in  damages  its  highest  market  price  be- 
tween the  time  of  sale  and  the  trial ;  and  if  it  had  never 
attained  any  higher  price  than  that  at  which  it  had  been  sold, 
he  would  not  have  been  injured  by  the  sale  (for  the  amount 
of  which  he  had  received  credit),  and  would  not  have  been 
entitled  to  recover  any  damages. 

Now,  conceding  that  Tormey  had  no  right  to  sell  the  stock 
in  this  case,  how  do  the  parties  stand  ?  Clearly  Tormey  had 
a  right  to  recover  the  money  advanced  by  him,  and  Tunis 
had  a  right  to  recover  from  him  in  damages  for  the  conver- 
sion of  his  stock,  its  highest  market  price  between  the  day 
of  sale  and  the  time  of  a  suit  for  it.  But  instead  of  bringing 
his  suit  for  the  whole  amount  advanced,  Tormey  credited  the 
amount  of  the  sales  and  the  ten  per  cent,  deposit  to  Tunis, 
and  brought  his  action  for  the  balance.  Now,  supposing  he 
could  have  had  an  offset  for  unliquidated  damages,  the  most 
that  Tunis  could  have  claimed  would  have  been  the  highest 
market  price  which  the  stock  had  attained  ;  yet  there  is  not  a 
particle  of  evidence  to  show  that  it  ever  was  worth  a  cent 
more  than  it  was  sold  for  and  credited  to  the  account  of 
Tunis  ;  so  that  whether  it  was  sold  by  Tormey  illegally  and 
without  authority  or  not,  Tunis,  for  anything  that  appears 
in  the  cause,  has  sustained  no  injury  by  it,  and  if  he  could 
set  off  unliquidated  damages  against  the  demand  of  Tormey^ 
he  has  sustained  none  to  be  set  off. 

Upon  this  view  of  the  case,  predicated  upon  the  authority 
cited  and  relied  on  by  the  counsel  of  the  plaintiff  in  error,  it 
follows  that  the  stock,  when  sold,  belonged  to  Tunis,  and 
there  was  no  such  executory  contract  between  the  parties  in 
relation  to  it,  as  that  Tunis  might  rescind,  and  demand  the 
return  of  the  money  advanced  by  him  in  part  of  the  purchase 
when  it  was  first  bought,  as  it  is  claimed  in  the  petition  he 
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had  a  right  to  do.     Upon  the  whole,  I  think  the  judgment 
of  the  circuit  court  ought  to  be  aflSrmed. 

Judgment  affirmed. 


NOTB. 


The  measure  of  recovery,  for  an  unauthorized  sale  of  stocks  by  a 
broker,  as  laid  down  in  Markham  v,  Jaudon,  supra,  was  overruled  in 
Baker  v,  Drake,  S3  N.  Y.  211,  wherein  it  was  held,  that  the  principal 
might  disaffirm  the  sale  and  require  the  broker  to  replace  the  stock, 
and  on  the  broker's  failure  to  do  so,  may  replace  it  himself,  and  the 
expense  of  so  replacing^  it,  in  a  reasonable  time,  is  the  proper  meas- 
ure of  damages. — Ed. 
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HUTCHINGS  &  ALS. 

V. 

Gilmer  &  als. 

(Supreme  Court  of  Appeals  of  Virginia,  November ^  1882.) 

[Virginia  Law  Journal,  1^,  p.  104.] 

Powers  Given  by  Law— Must  Be  Strictly  Pursued— Duty  of  Persons 
Claiming  under. 

Where  a  naked  power  is  given  by  law  to  an  officer  or  other  per- 
son, that  power  must  be  strictly  pursued,  especially  if  by  the  exer- 
cise of  that  power,  the  estates  or  rights  of  others  may  be  forfeited 
or  lost ;  and  it  will  devolve  on  him  who  claims  a  right,  under  the 
exercise  of  such  power,  to  show  that  it  was  in  all  respects  pursued. 

Same — Same — Same — Application  to  Tax  Titles — Effect  of  Sec.  23, 
Ch.  37,  Code  I860. 
The  above  principle,  in  its  application  to  tax  titles,  was  not 
affected  by  the  provision  contained  in  J  23,  ch.  37  of  the  Code  of 
1860,  except  that  since  that  enactment  the  irregularities  must 
appear  on  the  face  of  the  proceedings.  No  change  was  made  in 
the  nature  or  degree  of  the  irregularity  in  the  proceedings,  but 
only  in  the  evidence  required  of  its  existence.  The  effect  of  the 
statute  was  to  shift  the  onus  probandi\  and  whereas,  before  it  was 
incumbent  on  the  claimant  under  a  tax  title  to  prove  affirmatively 
that  all  the  requirements  of  law  had  been  complied  with,  it  is  now 
necessary  for  those  claiming  against  the  tax  title,  to  show  irregu- 
larities apparent  on  the  face  of  the  proceedings. 

Tax  Sales— Irregularities  Shown— Effect  upon  Purchaser's  Deed. 

A  case  in  which  such  irregularities  were  clearlj*  shown,  and  the 
deed  of  a  purchaser  of  land  at  a  tax  sale,  annulled. 

Same — Failure  to  Show  List  of  Delinquent  Lands  Was  Examined — 
Effect. 
The  failure  to  show  that  the  list  of  delinquent    lands  was  exam- 
ined by  the   county  or   corporation    court,    or  the  judge  thereof  in 
vacation,  constitutes  a  fatal  defect  in  the  title. 
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Same— Purchaser  Not  in  Possession— Court  of  Equity  Has  Jurisdic- 
tion to  Test  Title  of. 
The  purchaser  at  the  tax  sale,  not  being  in  possession  of  the 
land,  a  court  of  equity  has  jurisdiction  to  test  the  validity  of  his 
title  thereto,  and  the  power  to  remove  any  cloud  put  on  the  title 
by  the  proceedings  to  sell  and  convey  to  him. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Kean^ii;  DcivIh  and  J,  I\  Ilarrmm^  for  the  appellants. 

Quid  ib  CarringtondLud.  W.  W.  (7^>r(fo//,  for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  before  us  upon  an  appeal  from  the  decree  of 
the  corporation  court  of  the  town  of  Danville.  A  brief 
statement  of  the  pleadings  and  facts  proved  in  the  case  are 
necessary  to  show  the  questions  of  law  which  this  court  is 
now  called  upon  to  decide.  The  bill  was  filed  in  the  circuit 
court  of  Pittsylvania  county,  and  the  case  was  afterwards 
transferred  to  the  corporation  court  of  the  town  of  Danville. 
The  bill  alleges  that  the  complainants,  John  Gilmer  and 
Charles  E.  Dabney,  on  the  24th  of  June,  1878,  purchased 
from  William  Powell  a  large  tract  of  land  lying  in  Pitt- 
sylvania county,  known  as  the  Smyth  Mountain  tract,  contain-  ' 
ing  between  four  and  five  thousand  acres.  That  the  said 
tract  of  land  was  conveyed  to  them  by  said  Powell  by  deed, 
in  which  Mary  Jane,  his  wife,  joined,  and  which  deed  waa 
duly  recorded  (an  exhibit  filed  with  the  bill  showed  the  due 
recordation  of  the  deed  in  the  clerk's  office,  where,  by  law,, 
it  was  required  to  be  recorded).  The  said  tract  of  land  had 
previously  been  purchased  by  said  Powell  from  John  R. 
Thurman  and  S.  Griffin,  commissioners  of  the  circuit  court 
of  Bedford  county,  in  the  suit  of  Geo.  G.  Saunders,  admin- 
istrator, against  Saunders'  heirs,  and  was,  on  the  1st  day  of 
October,  1877,  conveyed  to  said  Powell  by  John  R.  Thur- 


Digitized  by  VjOOQIC 


Va.  Dec]  Hutchings  v.  Gilmer.  497 

man,  commissioner,  under  decree  in  said  suit,  by  deed  which 
was  subsequently  recorded.  That  the  said  Geo.  G.  Saunders, 
to  administer  whose  estate  the  suit  was  brought,  derived  the 
said  land  from  the  heirs  at  law  of  Thomas  R.  Claytor,  who 
were  Edward  M.  Claytor  and  Samuel  G.  Claytor ;  that  is  to 
say,  one  moiety  from  Edward  M.  Claytor,  by  deed  dated 
the  24th  of  January,  1871,  which  was  subsequently  duly 
recorded ;  and  the  moiety  belonging  to  Samuel  G.  Claytor 
from  John  R.  Thurman,  commissioner,  under  the  decree  of 
the  county  court  of  Bedford,  in  the  suit  styled  Geo.  G. 
Saunders  against  Samuel  G.  Claytor  and  others,  by  deed 
dated  the  4th  day  of  April,  1877,  and  duly  recorded.  The 
original  deed  from  Commissioner  Thurman  to  Powell,  and 
the  original  deed  from  Commissioner  Thurman  to  Geo.  G. 
Saunders  are  filed  as  exhibits  with  the  bill. 

The  bill  further  alleges,  that  the  said  Thomas  R.  Claytor 
derived  land  from  one  David  Doyle  by  deed  dated  the  9th 
of  March,  1811,  which  was  duly  recorded,  and  an  authenti- 
cated copy  filed  with  the  bill. 

The  bill  further  alleges,  that  the  land  in  controversy  was 
originally  patented  by  one  Richard  Smyth,  by  patent  dated 
the  30th  of  April,  1802,  an  authenticated  copy  of  which  was 
filed  with  the  bill.  That  the  said  Smyth  having  died  intes- 
tate, and  his  land  having  become  escheatable  to  the  common- 
wealth, all  the  commonwealth's  rights  therein  were  released 
to  the  said  David  Doyle  by  a  special  act  of  the  general  as- 
sembly passed  5th  of  February,  1810,  a  copy  of  which  is  filed 
with  the  bill. 

The  bill  further  charges,  that  the  said  Doyle  took  posses- 
sion of  the  said  land  under  this  said  special  act,  and  held  it 
until  his  conveyance  thereof  to  the  said  Thomas  R.  Claytor, 
who  thereupon  received  and  held  possession  thereof  until  his 
death,  when  it  descended  to  his  heirs  at  law,  Edward  M., 
and  Samuel  G.  Claytor,  and  then  the  possession  thereof 
1  Va  Dec— 32 
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became  vested  in  George  G.  Saunders,  by  virtue  of  the  deeds 
aforevsaid  to  bira,  and  that  upon  his  death  it  descended  to  his 
heirs  at  law  under  the  deed  made  aforesaid  to  Wm.  Powell, 
the  immediate  grantor  of  the  complainants. 

The  complainants,  therefore,  charged  that  they  have 
derived  an  unbroken  chain  of  said  land  from  the  common- 
wealth, and  an  equally  continuous  possession  under  and  by 
virtue  of  the  special  act  and  deed  heretofore  mentioned. 

The  bill  further  charges,  that  about  the  first  of  January, 
1S78,  the  defendants,  Jos.  D.  Blair,  John  M.  Hutchings  and 
Berkley  Ward,  claimed  the  larger  portion  of  said  land  under 
a  pretended  deed  from  H.  P.  Jones,  clerk  of  the  Pittsylvania 
county  court,  dated  the  first  of  April,  1870,  and  undertook 
to  put  in  possession  of  a  small  portion  of  said  land  a  certain 
Sam  Leftwich  as  their  tenant,  who  held  possession  thereof 
as  such  tenant  until  he  was  dispossessed  thereof  as  such 
tenant  by  the  sheriff  of  the  county  under  a  writ  of 
possession  issued  on  a  judgment  of  the  county  court,  in  an 
action  of  unlawful  entry  and  detainer,  entered  at  its  Decem- 
ber term,  1878.  Copies  of  this  judgment  and  writ  of  pos- 
session were  filed  with  the  bill. 

The  bill  further  charges,  that  the  defendants,  Blair,  Ward 
and  Hutchings,  had  not  otherwise  entered  upon  or  disturbed 
the  possession  of  the  said  land  in  the  hands  of  the  complain- 
ants, or  those  under  whom  they  claimed,  and  that  they  (the 
complainants)  aie  in  complete  possession  of  the  whole  of  said 
tract  of  land,  having  rented  the  same  to  said  Samuel  Left- 
wich by  a  sealed  agreement  filed  with  the  bill. 

They  charge  that  the  sole  claim  set  up  by  the  defendants 
to  the  said  land  rests  on  the  following  basis,  to  wit :  That 
the  said  land  was  included  in  a  list  of  lands  which  they  claim 
to  have  been  advertised  by  Joseph  D.  Blair,  the  then  treasurer 
of  Pittsylvania  county,  to  be  sold  as  delinquent  for  the  non- 
[)ayment  of  taxes  thereon   for  the  years  18()5,  1860,  1807, 
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1868,  1860,  1870  and  1871.  Said  sale  to  take  place  on  the 
Ist  day  of  the  December  term  of  the  county  court  of  Pittsyl- 
vania, for  the  year  1873  ;  that  on  said  day  the  land  was  sold  at 
public  auction  by  said  Treasurer  Blair  to  the  defendant,  John 
M.  Hutchings,  for  the  sum  of  $16.49,  which  amount  includes 
the  principal  and  interest,  and  proportion  of  cost  of  sale 
which  said  land  was  to  bear ;  that  the  said  treasurer  subse- 
quently included  the  said  land  in  his  lists  of  sales,  and 
returned  them  to  the  county  court ;  that  by  the  said  county 
<?ourt  they  were  ordered  to  be  certified  to  the  auditor  of 
public  accounts  ;  that  after  the  expiration  of  two  years  from 
j*aid  sale,  and  after  having  the  said  land  surveyed,  and  the 
survey  recorded,  the  said  Hutchings,  on  the  first  of  April, 
1S76,  procured  a  deed  to  be  executed  to  him  by  H.  P.  Jones, 
clerk  of  Pittsylvania  county  court,  a  copy  of  which  pretended 
deed  is  the  paper  marked  '*H.  H.,"  and  filed  herewith. 

They  further  charge,  that  the  land  in  question,  as  it  is 
<.*laimed  by  the  defendants  under  the  pretended  deed  to 
Hutchings,  was  never  advertised  for  sale  according  to  the 
requirements  of  chap.  38,  sec.  7,  of  Code  of  1873,  and  that 
no  tract  of  land  belonging  to  Thomas  R.  Claytor,  and  contain- 
ing 4,000  acres,  was  ever  advertised  by  the  said  treasurer  at 
any  time  for  sale  for  the  non-payment  of  taxes  thereon. 
They  alleged  various  irregularities  in  the  advertisement  of 
.sale,  and  of  the  amount  of  various  delinquent  taxes  for  cer- 
tain years  from  1865  to  1871,  and  aver  that  the  land  in  con- 
troversy was  not  pretended  to  be  delinquent  for  any  year 
prior  to  the  year  1869,  and  aver  that  the  only  possible  delin- 
<juency  was  for  the  year  1870. 

The  bill,  after  making  Hutchings,  Blair  and  Ward  parties 
defendant,  prays  that  the  deed  executed  by  H.  P.  Jones, 
clerk  of  Pittsylvania  county  court,  to  the  defendant  Hutch- 
ings, on  the  1st  day  of  April,  1876,  be  vacated  and  annulled, 
and  that  the  complainants  be  decreed  a  redemption  of  said 
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land,  and  that  the  court  may,  by  its  decree,  completely 
remove  all  cloud  from  the  title  of  complainants  to  the  land 
in  controversy. 

This  bill  was  answered  by  the  defendants,  Hutchings,. 
Ward  and  Blair,  and  they  also  demurred  to  the  bill. 

In  their  answer,  they  deny  that  George  G.  Saunders  ever 
became  the  owner  of  the  legal  title  to  said  land,  and  that  the 
deed  from  Commissioner  Thurman  was  wholly  ineffectual  to 
convey  the  said  land  or  a  moiety  thereof,  because,  as  the 
answer  avers,  long  before  the  execution  of  said  deed  the 
land  in  controversy  had  been  sold  for  delinquent  taxes, 
the  title  thereto  had  been  forfeited,  and  the  title  and  right 
thereto,  as  well  as  the  possession  thereof,  had  been  fully 
vested  in  the  defendants.  They  refer  at  length  to  the  pro- 
ceedings in  the  circuit  court  of  Bedford,  and  in  the  county 
court  of  Bedford,  and  deny  that  these  proceedings  conferred 
any  title  upon  the  complainants. 

They  allege  that  their  title  is  based  as  follows :  The  said 
lands  were  returned  delinquent  for  state  taxes  for  1869, 
1870  and  1871,  and  for  such  delinquency  were  certified  to 
the  auditor  of  public  accounts  ;  that  in  September,  1873,  the 
auditor,  acting  in  pursuance  of  act  of  2d  April,  1873,  sent 
a  circular  letter,  herewith  filed  and  marked  D  K  T,  ordering 
the  sale  of  all  lands  delinquent  for  taxes  for  1865,  1866, 
1867,  1868,  1869,  1870  and  1871;  that  according  to  the  said 
law  and  letter,  the  treasurer  of  Pittsylvania  county,  after 
due  and  proper  advertisement  of  the  lands  delinquent  in  his 
county,  proceeded  to  sell  the  same,  in  strict  compliance  with 
the  law,  on  the  1st  day  of  December  county  court,  1873  ; 
that  on  that  day  the  defendant,  John  M.  Hutchings,  became 
the  purchaser  of  the  tract  in  this  bill  mentioned ;  that  he 
paid  for  it,  and  has  paid  all  taxes,  costs  of  survey,  and  other 
charges,  in  order  to  perfect  his  title  thereto ;  that  the  said 
sale  was  properly  and  legally  reported  by  the  said  treasurer. 
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•as  hereinbefore  explained  and  set  forth,  and  that  all  the 
requirements  of  the  law  were  fully  and  satisfactorily  com- 
plied with  in  all  its  various  aspects  as  to  the  said  sale,  etc.  ; 
that  after  two  years  had  passed,  and  no  offer  was  made  to 
redeem  the  said  land,  the  said  Hutchings  had  the  land  sur- 
veyed, and  after  complying  with  all  the  requirements  of  the 
law,  obtained  a  deed  thereto  from  H.  P.  Jones,  clerk  of 
Pittsylvania  county  court. 

The  respondents  insist  that  their  title  to  and  possession  of 
iiaid  land  are  full  and  perfect,  and  were  so  full  and  perfect 
long  before  the  suit  was  brought  or  the  complainants  had 
made  any  claim  to  said  land. 

Upon  this  bill  and  answer  and  depositions  filed,  the  court 
below  entered  its  decree  annulling  and  setting  aside  the  deed 
executed  by  H.  P.  Jones,  clerk  of  Pittsylvania  county  court, 
to  the  defendant  Hutchings,  and  also  the  deed  executed  by 
Hutchings  to  the  defendants  Blair  and  Ward,  upon  the  ground 
of  irregularities  apparent  upon  the  face  of  the  proceedings 
under  which  said  deed  purporting  to  convey  the  title  to  said 
tract  of  land  was  executed. 

To  this  decree  an  appeal  was  allowed  by  one  of  the  judges 
•of  this  court. 

The  record  presents  the  question  of  a  comparison  of  titles 
between  the  purchaser  at  a  judicial  sale  and  the  purchaser 
under  a  sale  for  delinquent  taxes. 

The  court  below  held  that  the  tax  title  under  which  the 
-defendants  claimed  was  defective  because  of  irregularities 
apparent  on  the  face  of  the  proceedings,  and  that  the  deed 
from  the  clerk  of  Pittsylvania  county  be  annulled  and  set 
aside. 

The  court  is  of  opinion  that  there  is  no  error  in  this  decree. 

Before  the  statut<i8  of  1809,  1814  and  1831,  all  of  which 
have  been  substantially  incorporated  in  the  Code  of  1860  and 
in  the  present  Code,  it  was  firmly  established  by  numerous 
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decisions  of  this  court  and  of  the  Supreme  Court  of  the 
United  States,  that  apurchaser  at  a  sale  for  delinquent  taxes, 
in  order  to  maintain  his  title,  must  prove  affirmatively  that 
all  the  requirements  of  the  law  have  been  fully  complied 
with.  All  the  authorities  declared  that  statutory  directions 
which  are  imperative  must  be  strictly  complied  with,  and  no 
principle  seemed  more  firmly  fixed  by  judicial  authority,  as 
well  as  by  the  common  principles  of  justice  and  reason,  than 
that  where  there  is  a  summary  proceeding  affecting  the  right* 
of  property  in  which  extraordinary  power  is  exercised  con- 
cerning such  rights  of  property,  the  course  of  proceeding 
directed  by  the  statute  must  be  strictly  followed.'  Blackwell 
on  Tax  Titles,  chap.  17,  pp.  300-337  ;  5  Gratt.  120 ;  14: 
Howard  78 ;  18  Howard  69  ;  13  Wallace  506  ;  Allen  v. 
Smith,  1  Leigh  231 ;  4  Crouch  403  ;  4  Rand.  509.  In  the 
last-named  case,  Nails  v.  Fenwick,  4  Rand.  509,  the  court 
said  :  *'As  a  general  proposition  it  will  scarcely  be  contro- 
verted that  w  here  a  naked  power  is  given  by  law  to  an  officer 
or  other  person,  that  power  must  be  strictly  pursued  ;  espe- 
cially if  by  the  exercise  of  that  power  the  estates  or  rights  of 
others  may  be  forfeited  and  lost ;  and  it  will  devolve  on  him 
who  claims  a  right,  under  the  exercise  of  such  power,  to 
show  that  it  was  in  all  respects  exactly  pursued." 

In  consequence  of  the  application  of  these  principles  to  the 
sale  of  land  for  the  non-payment  of  taxes,  it  had  become 
extremely  difficult  to  maintain  a  title  claimed  under  such  a 
sale,  it  being  incumbent  on  the  claimant  to  prove,  at  any 
distance  of  time  short  of  that  which  would  give  him  a  title 
under  the  act  of  limitations,  that  every  prerequisite  to  the 
exercise  of  the  power  of  sale  was  strictly  complied  with, 
even  though  such  prerequisite  were  a  mere  act  in  y><//.v. 

To  prevent  inconvenience  and  occasional  injustice,  provi- 
sions were  made  in  the  acts  above  referred  to,  and  which 
have  been  incorporated  into  our  present  Code.     See  Flanna- 
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gan  V.  Grimmet,  10  Gratt.  4:21,  and  Johnson  v.  Myers, 
Texas  Law  Journal,  1860,  p.  50.  These  provisions  are  as 
follows  (see  Code  1860,  ch.  37,  §  23) :  *'When  the  purchaser 
of  any  real  estate  so  sold,  his  heirs  or  assigns,  shall  have 
obtained  a  deed  therefor,  according  to  the  six  preceding  sec- 
tions, and  within  six  months  from  the  date  of  such  deed, 
shall  have  caused  the  same  to  be  recorded  in  the  court  of  the 
county  or  corporation  in  which  such  real  estate  shall  lie, 
and  such  estate  shall  stand  vested  in  the  grantee  in  such 
deed  as  it  was  vested  in  the  party  assessed  with  the  taxes 
(on  account  whereof  the  sale  was  made),  at  the  commence- 
ment of  the  year  for  which  the  said  taxes  were  assessed, 
notwithstanding  any  irregularity  in  the  proceeding  under 
which  the  said  grantee  claims  title,  unless  such  irregularity 
ap|>ear  on  the  face  of  the  proceedings." 

This  statute  did  not  change  the  principles  of  law  before 
referred  to,  as  to  irregularities  in  the  proceedings,  except 
to  this  extent,  that  such  irregularities  must  appear  on  the 
face  of  the  proceedings.  No  change  was  made  in  the  na- 
ture or  degree  of  irregularity,  but  only  in  the  evidence  re- 
quired of  its  existence.  The  only  change  (certainly  a  very 
important  one)  which  these  provisions  made  in  the  former 
law,  was  that  to  invalidate  the  deed  of  a  purchaser  at  a  tax 
•ale  by  reason  of  an  irregularity  in  the  proceedings,  such 
irregularity  must  appear  on  the  face  of  the  proceedings. 

The  effect  of  the  statute  was  simply  to  shift  the  onus  pnt- 
iand!j  and  whereas  before  the  statute  it  was  incumbent  on 
the  claimant,  under  a  tax  title,  to  prove  affirmatively  that 
he  had  complied  with  all  the  requirements  of  the  law,  it  is 
now  made  necessary  for  the  claimant  against  the  tax- bill  to 
show  irregularities  apparent  on  the  face  of  the  proceedings. 

We  think  this  has  been  clearly  shown  by  the  record. 

The  law  under  which  this  land  was  returned  delinquent 
for  the  years  1869,   1870  and  1871,  is  found  in  the    36th 
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chap,  of  the  Code  of  1860,  sees.  14,  15,  17,  19  and  20,  and 
declares  that  a  sheriff  or  other  collector  shall  make  out  a 
list  of  real  estate  delinquent  for  the  non-payment  of  taxes 
thereon,  which  list  shall  be  in  the  following  form  : 

List  of  real  estate  in  the  county  of ,  delinquent  for 

the  non-payment  of  taxes  thereon  for  the  year : 
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To  this  list  the  collecting  officer  shall  subscribe  the  fol- 


lowing oath : 


*'I, ,  do  swear,  that  the  foregoing  list  is,  I 

verily  believe,  correct  and  just ;  that  I  have  received  no 
part  of  the  taxes  for  which  the  real  estate  therein  mentioned 
is  returned  delinquent ;  and  that  I  have  used  due  diligence 
to  find  property  within  my  county  liable  to  distress  for  said 
taxes,  but  have  found  none." 

The  delinquent  list  returned  for  1869  does  not  conform 
to  any  of  the  requirements  of  the  statute.  This  is  marked 
Exhibit  No.  5.  It  only  contains  the  name  of  the  delinquent 
party  and  the  number  of  acres  assessed  as  delinquent.  It  is 
not  made  out  in  the  form  prescribed.  The  statute  requires 
the  name  of  the  person,  the  residence,  the  estate  held,  the 
(juantity  of  land,  the  description  and  local  situation  of  the 
land,  distance  and  bearing  from  the  courthouse,  amount  of 
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taxes,  and  why  returned  delinquent,  all  to  be  specified,  and 
none  of  these  appear  plainly,  some  of  them  not  at  all. 
There  is  no  statement  of  ''estate  held,"  no  ''description  of 
land,"  "distance  and  bearing  from  courthouse;"  and  the 
other  requirements  of  the  form  appear  only  by  inference. 

The  delinquent  list  for  the  years  1870  and  1871  seems  to 
he  correctly  and  regularly  made  out  in  due  form,  but  as  to 
these  lists  there  is  nothing  to  show  that  they  were  examined 
by  the  court  or  the  judge  thereof  in  vacation.  This  is  a 
fatal  defect.  The  law  is  peremptory  that  the  list  shall  be 
examined  by  the  court  or  the  judge  thereof  in  vacation. 
The  collecting  officer  has  no  right  to  take  the  list  unapproved 
by  the  certificate  of  the  court  or  the  judge  thereof,  and  with- 
out such  certificate  to  represent  to  the  auditor  that  the  land 
was  delinquent.  The  auditor  cannot  treat  the  land  as  delin- 
quent without  the  order  of  the  court  or  the  judge  thereof  in 
vacation.  The  owner  of  the  land  and  the  purchaser  are 
<»ntitled  to  the  judgment  of  the  judicial  tribunal  prescribed 
by  law,  approving,  isanctioning  and  certifying  to  the  cor- 
rectness of  the  lists  of  delinquent  lands  returned,  and  to  the 
propriety  of  the  acts  of  the  officers  who  make  oath  to  it. 

The  absence  in  the  record  of  this  judicial  determination 
by  the  court  or  the  judge  thereof  in  vacation,  is  fatally  defect- 
ive. And  thus  it  appears  that  upon  the  face  of  the  proceed- 
ings the  claim  of  the  appellants  as  purchasers  of  the  tax- 
titles  cannot  be  maintained. 

It  appears  further  from  the  record  that  the  tax  for  which 
the  land  was  sold  was  thirteen  dollars  and  nine  cents,  and 
the  quantity  of  land  sold  for  the  payment  of  this  tax  was 
4,(H)0  acres.  The  statute  above  referred  to  declares  "that 
the  sale  of  tracts  of  land  shall  be  of  each  tract  separately, 
or  of  such  quantity  or  part  thereof  as  shall  be  sufficient  to 
satisfy  the  taxes  thereon,  with  interest  and  commissions, 
and  its  proportion  of  expense.'' 
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The  sale  of  so  large  a  tract  of  land  for  so  trivial  a  sum, 
if  not  of  itself  suflScient  to  invalidate  the  sale  (as  to  which 
we  express  no  opinion),  calls  upon  the  court  to  scrutinize 
with  the  greatest  care  all  the  proceedings  upon  which  the 
sale  is  founded. 

As  was  said  by  Chief  Justice  Marshall  in  Stead's  Ex'or 
i\  Course,  4  Cranch  413,  ^*The  proceeding  not  being  strictly 
regular,  the  sale  ought  to  have  been  of  so  much  of  the  land 
as  would  satisfy  the  tax  in  arrear  *  *  *  if  the  whole 
tract  of  land  was  sold  when  a  small  part  of  it  would  have 
been  sufficient  for  the  taxes,  the  collector  unquestionably 
exceeded  his  authority/"* 

It  is  further  shown  by  the  record  that  the  a{)pellee  paid 
over  to  the  clerk  of  the  county  court  of  Pittsylvania,  in 
accordance  with  provisions  of  chap.  38,  sec.  16,  Code  of  1873, 
the  sum  of  one  hundred  and  ninety-five  dollars,  it  being  the 
taxes,  costs  and  interest  at  ten  per  centum  as  prescribed  by 
said  section.  Having  done  this,  the  appellants  have  lost 
nothing. 

They  might  have  received,  if  they  did  not  in  fact  receive, 
their  purchase  money,  interest  and  costs  ;  all  the  delinquent 
taxes  due  the  state  have  been  paid,  and  neither  the  state  nor 
the  purchasers  at  the  tax  sale  have  any  cause  to  complain. 

Before  closing  this  opinion,  it  is  proper  to  notice  more 
particularly  the  argument  of  the  learned  counsel  question- 
ing the  jurisdiction  of  the  court,  which  he  earnestly  relied 
upon  in  his  able  petition  printed  with  the  record.  He  insists 
that  a  court  of  equity  had  no  jurisdiction,  because  the  plain- 
tiffs had  full  and  adequate  remedy  at  law  in  an  action  of 
ejectment. 

His  contention  is  that  the  appellants  were  in  possession  of 
the  land  through  their  tenant,  Leftwich,  and  that  being  in 
possession  the  remedy  of  the  plaintiffs  was  by  action  of 
ejectment.     But  the  pleadings  and  the  facts  proved  in  the 
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record  do  not  sustain  this  position.  The  answer  of  the 
appellantij  admits  that  they  leased  to  Leftwich  a  portion 
(twenty-live  acres),  ''with  the  privilege  to  him  of  taking 
j)ossession  of  and  occupying  as  much  as  he  could  cultivate 
and  might  desire,  which  they  are  advised  was  an  act  of  pos- 
session of  the  whole  tract."  This  statement  shows  that  the 
possession  of  the  appellants  was  only  that  which  they  had 
through  their  tenant,  and  that  it  was  really  the  occupancy 
of  the  twenty-five  acres  with  claim  to  the  whole.  This  is 
absolutely  confirmed  by  the  depositions  filed  with  the  cause. 
And  it  being  further  established  that  their  tenant,  Leftwich, 
was  ousted  of  his  possession  by  a  judgment  of  the  county 
court  of  Bedford  county,  and  that  he  afterwards,  as  appears 
by  the  record,  after  he  had  been  so  ousted,  attorned  to  the 
appellees  as  their  tenant,  it  is  very  clear  that  the  appellants, 
at  the  time  the  bill  was  filed,  were  not  in  possession  of  any 
part  of  the  land. 

We  deem  it  only  necessary  to  refer  to  the  opinion  of 
Judge  Burks  in  the  case  of  Carroll  v.  Brown,  28  Gratt.  791, 
and  the  numerous  authorities  cited  by  him  to  show  that  in 
such  a  case  as  is  made  by  the  pleadings  and  facts  in  this 
case,  a  court  of  equity  has  undoubted  jurisdiction. 

U|)on  the  whole  case  the  court  is  of  opinion  that  the  de- 
cree of  the  court  below  annuUino:  and  settinij  aside  the  deed 
to  the  defendants,  which,  for  reasons  above  stated,  con- 
veyed to  them  no  title  whatever,  was  plainly  right  and  must 
be  affirmed. 

Decree  affirmed. 
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The  Valley  Mutual  Life  Ins.  Co. 

V. 

Jos.  D.  Burke  etals. 

{Supreme  Court  of  Appeals  of  Virginia,  September,  1882,) 

[Virginia  L^aw  Journal,  1883,  p.  173.] 

Life  Insurance — Beneficiary— Assignment.* 

If  a  person  insures  his  life  for  the  benefit  of  another,  who  is 
named  as  the  beneficiary  in  the  policy  of  insurance,  the  tijle  of 
the  beneficiary  to  the  insurance  money  is  vested  immediately  upon 
the  issuing  of  the  policy,  and  there  is  no  power  in  the  person  pro- 
curing the  insurance  to  defeat  that  title  by  assigning  or  surren- 
dering the  policy. 

Same— Same — Payment  of  Premiums — To  Whom  Benefit  Accrues. 
Although  there  is  no  obligation  upon  the  person  procuring  the 
insurance,  in  the  absence  of  any  covenant  to  that  eflFect,  to  con- 
tinue to  pay  the  premiums  on  such  policy,  yet  if  he  does  so,  the 
benefit  will  accrue  to  the  beneficiary. 

Same— Suit  on  Policy  by  Beneficiary — Evidence— Statements  as  to 
Health  by  Insured  after  Issuance  of  Policy — Not  Admissible 
against  Beneficiary. 

In  such  a  case,  in  a  suit  on  the  policy  by  the  beneficiary  against 
the  insurance  company,  declarations  and  admissions  of  the  insured 
as  to  the  state  of  his  health  at  the  time  the  insurance  waseflFected, 
but  made  four  or  five  months  thereafter,  are  not  admissible  in  evi- 
dence to  falsify  representations  made  by  him  in  his  application 
for  the  insurance. 

Same — Same — Evidence — Statements    by   Insured  as    to   Health  to 
Physician  at  Time  of  Issuance  of  Policy — Admissible. 
But  statements  made  by  the    insured    to  his  physician,  as  to  the 


*See  monographic  note  on  **  Insurance,  Life  and  Accident"  ap- 
pended to  McLean  v.  Piedmont,  etc.,  Life  Ins.  Co.,  29  Gratt.  361 
(Va.  Rep.  Anno.). 
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state  of  his  health  at  the  time  they  were  made,  and  in  reference 
to  the  cause  of  his  diseased  condition,  which  was  apparent  to  the 
physician,  are  admissible  in  evidence. 

Same — I  nstructions. 

As  to  the  instructions  refused  and  given  by  the  court  below,  see 
the  opinion. 

Appellate  Practice — Verdict  Contrary  to  Evidence. 

An  appellate  court  will  not  set  aside  a  verdict  upon  the  ground 
that  it  is  contrary  to  the  evidence,  unless  it  is  plainly  so. 

Writ  of  error  and  supersedeas  to  circuit  court  of  Augusta. 

'    The  facts  sufficiently  appear  in  the  opinion. 

Edmund  Pendleton  and  Wm,  A,  Anderson^  for  plaintiff 
in  error. 

Tucler  ik  Tucker^  for  defendants  in  error. 
Anderson,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  argued  with  great  earnestness  and  ability 
by  the  counsel  on  both  sides,  and  presents  questions  which  are 
compamtively  liew  and  difficult.  The  conclusions  which  I 
have  reached,  upon  careful  investigation,  are  not  in  accord- 
ance with  my  first  impressions. 

We  will  consider  the  questions  as  they  are  raised  by  the 
bills  of  exceptions. 

The  fii-st  bill  of  exceptions  of  the  defendant  below,  who  is 
the  plaintiff  in  error  here,  is  to  the  rulings  of  the  court  re- 
jecting its  third  and  fourth  special  pleas. 

The  third  plea  sets  out  an  agreement  entered  into  between 
the  defendant,  the  insurance  association,  and  Thomas  N. 
Burke,  the  insured,  after  the  certificate  of  membership — 
that  is  the  insurance  policy — had  issued,  to  the  effect  that 
the  said  policy,  for  certain  considerations  set  out  in  said 
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plea,  should  be  cancelled,  released  and  delivered  np  to  said 
defendant,  and  that  said  Thomas  N.  Burke  should  be  thence- 
forth released  from  all  obligation  and  liability  to  pay  the  de- 
fendant any  of  the  moneys,  dues  or  assessments  required 
and  stipulated  to  be  paid  by  the  terms  of  said  certificate  of 
membership,  or  contract. 

The  fourth  plea  sets  out  and  avers,  in  effect,  that  after  the 
issuing  of  the  certificate  of  membership  to  the  said  Thomas 
N.  Burke,  and  before  his  death,  viz.,  on  the  20th  of  May, 
1880,  he  entered  into  a  certain  contract  in  writing  with  the 
defendant  company,  which  contract  is  set  out  in  haec  rcrha 
in  said  plea,  whereby  the  said  parties  agreed  to  submit  all 
questions  as  to  the  validity  of  said  policy  to  the  arbitrament 
of  Dr.  W.  S.  McChesney,  and  that  his  award  should  be 
binding  on  them  respectively,  and  if  adverse  to  the  validity 
of  the  said  policy,  the  said  Burke  should  cancel  and  deliver 
it  to  the  said  defendant ;  and  that,  pursuant  to  the  said  con- 
tract of  submission,  the  said  Dr.  W.  S.  McChesney  made  and 
delivered  an  award  to  the  effect  that  said  insurance  policy- 
was  invalid,  of  which  the  said  Thomas  N.  Burke  had  due 
notice. 

The  said  policy  was  effected  by  said  Thomas  N.  Burke  on 
the  20th  of  December,  1879,  for  the  benefit  of  the  plaintiffs 
below,  his  infant  children,  the  defendants  in  error  here,  to 
whom  the  insurance  money,  $2,000,  was  made  payable  by 
the  express  terms  of  the  policy.  The  premiums  and  assess- 
ments were  to  be  paid  by  Thomas  N.  Burke,  and  he  had  paid 
all  that  were  required  by  the  policy  prior  to  his  death,  which 
occurred  on  the  30th  of  August,  1880. 

The  main  question  raised  by  these  pleas  is,  Was  the  pol- 
icy beyond  the  control  of  T.  N.  Burke  after  its  issuance  to 
the  plaintiffs  ?  Upon  this  question  there  is  some  diversity 
in  the  decisions.  In  Bliss  on  Life  Insurance,  2d  Edition,  a 
valuable  recent  work  on  the  subject    of  Life    Insurance, 
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the  doctrine  is  stated,  in  section  318,  thus:  '*On  issue  of 
policy,  title  is  vested  in  beneficiary  named  in  it.''  The  au- 
thor says,  ' 'We  apprehend  the  general  rule  to  be  that  the 
policy  and  the  money  to  become  due  under  it,  belong,  the 
moment  it  is  issued,  to  the  person,  or  persons,  named  in  it 
as  the  beneficiary,  or  beneficiaries,  and  that  there  is  no 
power  in  the  person  procuring  the  insurance,  by  an  act  of 
his,  by  will  or  deed,  to  transfer  to  any  other  person  the 
interest  of  the  person  named."  And  again,  in  section 
337,  he  says,  ''No  one,  other  than  the  beneficiary  named 
in  the  policy,  can  assign,  devise  or  surrender  it.  The 
person  who  procures  the  insurance  is  under  no  obliga- 
tion to  continue  to  pay  the  premiums,  unless  he  has 
covenanted  so  to  do,  but  if  he  does  so,  the  person  originally 
designated  in  the  policy  will  derive  the  benefit.  If  the 
policy  is  for  the  benefit  of  a  woman  and  her  children, 
the  children,  as  well  as  the  woman,  must  concur  in  the 
change."'  In  support  of  these  views,  he  cites  authorities 
from  several  of  the  states — Ohio,  New  York,  Massachu- 
setts,   Louisiana,    Connecticut,  Maine — and  text-writers. 

So  likewise.  May,  another  standard  writer  on  Insurance,  in 
s€Jction  392,  says,  where  the  policy  was  for  the  sole  benefit 
of  children,  ''The  children  in  such  case  become  vested  im- 
mediately upon  the  delivery  of  the  policy  with  the  entire 
beneficial  interest,  and  it  is  then  beyond  the  control  of  the 
insured."  So,  where  the  policy  is  issued  to  the  wife,  pay- 
able to  her,  or,  in  case  of  her  death  before  her  husband,  to 
her  children,  the  husband  cannot,  after  her  death,  sur- 
render and  take  out  a  new  one  for  his  own  benefit.  He 
cites  authorities  in  support  of  these  positions,  but  we  have 
not  now  access  to  the  books.  And  he  says,  "All  the  above 
cited  cases  proceed  upon  the  ground  that  when  the  policy  is 
issued,  the  rights  are  vested,  and  cannot  be  divested  with- 
out the  consent  of  those  to  whom  they  are  secured.**' 

Bliss,    in    section    347,    refers   to   some  decisions  which 
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have  taken  a  different  view.  The  courts  of  Wisconsin, 
he  says,  have  held  that  the  person  procuring  the  policy, 
may  dispose  of  it  without  the  consent  of  his  nominee. 
He  says  such  a  view  may  avoid  many  difficulties,  but  is 
hardly  consistent  with  legal  principles.  He  cites  Kuman  v. 
Howard,  23  Wise.  108,  and  Clark  v.  Derrand,  12  Wise. 
223,  as  so  holding.  In  those  decisions  the  court  lays  great 
stress  upon  the  fact  that  there  was  no  convenant  or  agree- 
ment on  the  part  of  the  insured  that  he  will  pay  the  pre- 
miums and  the  assessments  and  keep  alive  the  policy,  and 
that  he  may  pay  them  or  not  at  his  pleasure,  and  may  aban- 
don the  policy  if  he  chooses.  The  decisions  seem  to  turn 
on  that  point. 

But  that  does  not  appear  to  be  our  case.  On  the  con- 
trary, Thomas  N.  Burke,  in  his  application  by  articles  A 
and  B,  obligates  himself  to  pay  into  the  treasury  of  the 
company  sixteen  dollars  in  cash  and  all  the  annual  payments 
during  life,  and  upon  the  death  of  each  and  every  member 
of  the  association,  within  thirty  days  after  the  date  of  the 
notice  of  such  death,  to  pay  his  pro  rata  mortality  assess- 
ment. 

In  Landrum  v.  Nowles,  22  N.  J.  Eq.  594,  also  referred  • 
to  by  Bliss  as  holding  a  contrary  opinion  to  his,  a  policy  of 
insurance  was  taken  by  a  wife  on  the  life  of  her  husband,  in 
favor  of  and  made  payable  to  her  children.  After  the  pay- 
ment of  several  premiums,  she  assigned  the  policy  in  pay- 
ment of  a  debt  of  her  husband;  and  the  assignee  paid  the 
subsequent  premiums.  After  the  death  of  the  husband  the 
children  sued  for  the  whole  of  the  insurance  money.  But 
the  chancellor  held  that  they  were  only  entitled  to  the  pro- 
portionate value  of  the  policy  at  the  date  of  the  assignment, 
and  the  decision  was  affirmed  on  appeal.  The  appellate 
court  said,  ''To  this  extent  the  transaction  was  finished  and 
executed.      But  beyond  this  value  nothing  could  pass  to  the 
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appellants  (the  children)  but  by  a  further  act  of  the  mother, 
and  which  act  was  entirely  voluntary.  She  had  not  even 
agreed  to  perform  such  act.  Whatever  premiums  she  might 
have  paid  beyond  those  actually  paid  would  have  been  entirely 
gratuitous."  Again,  ''the  mother  of  these  appellants  gave 
to  them  the  entire  interest  in  this  policy,  which  she  herself 
had  paid  for  ;  that  to  this  extent  the  gift  was  executed,  and 
consequently  could  be  enforced  in  equity  ;  but  the  acquisi- 
tion of  a  further  interest  by  the  paj^ment  of  subsequent 
premiums  was  altogether  executory  and  voluntary,  and  such 
interest  was  not  acquired  by  her,  and  cannot  be  claimed  by 
her  beneficiaries." 

According  to  the  principles  of  that  case,  the  children  of 
Thomas  N.  Burke  were  entitled  to  the  whole  insurance  money 
at  his  death.  And  at  the  date  of  the  contracts  alleged  in 
the  third  and  fourth  pleas  the  gift  to  his  children  had  been 
fully  executed,  for  he  had  then  paid  up  all  in  the  shape  of 
premium  and  assessment,  which  was  necessary  to  be  paid,  to 
render  the  obligation  of  the  insurance  company  to  pay  to  the 
plaintiffs  after  his  death  the  whole  insurance  money.  And 
there  was  nothing  of  title  or  interest  in  the  said  Burke,  in 
relation  to  the  policy,  at  the  date  of  the  contracts  alleged  in 
the  pleas,  which  he  could  assign  or  surrender,  according  to 
the  decision  just  cited.  His  gift  to  his  children  was  then 
fully  executed,  without  any  further  payments  by  him  of 
premiums  or  assessments.  And  he  had  no  interest  or  title  in 
the  policy  in  reference  to  which  he  could  contract. 

But  the  rule,  as  it  is  state  d  by  Bliss  and  May,  seems  to  be 
supported  by  high  authority,  which  they  cite,  and  is  approved 
by  this  court.  And  they  are  supported  by  several  very 
recent  decisions  by  the  supreme  courts  of  Minnesota  and 
Louisiana.  Ricker  v.  Charter  Oak  Life  Ins.  Co.,  cited  in 
Sloan's  Legal  and  Financial  Register,  of  April,  1881.  And 
Rilcher  v.  N.  York  L.  Ins.  Co.  ;  Louisiana  National  Bank 
1  Va  Dec— 33 
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V.  Same  ;  Supreme  Court  of  Louisiana,  Ids.  L.  J.,  April,  p. 
312,  noticed  in  Southern  Law  Review  of  June — July,  1881, 
J).  328.  Upon  these  authorities  the  circuit  court  was  right 
in  rejecting  the  third  and  fourth  pleas. 

The  second,  third,  and  fourth  bills  of  exception  present 
the  question  whether  the  declarations  and  admissions  of 
Thomas  N.  Burke,  made  some  four  or  five  months  after  the 
issue  of  the  policy,  as  to  the  state  of  his  health  at  the  time 
the  insurance  was  effected,  were  admissible  in  evidence. 
The  plain  inference  from  what  has  been  said  on  the  subject 
of  the  first  bill  of  exceptions  is,  that  the  evidence  of  the 
declarations  and  admissions  of  Thomas-  N.  Burke,  proposed 
to  be  given  by  the  defendant  below,  was  inadmissible. 

The  subject  of  inquiry  was  the  health  of  the  person  whose 
life  was  insured,  at  the  time  the  insurance  was  effected  and 
declarations  made  by  him  to  his  physician  as  to  the  state  of 
his  health  at  the  time  he  was  under  his  examination  would 
be  admissible  to  show  what  was  the  state  of  his  health  at  that 
time,  as  medical  men  arrive  at  their  conclusions  in  respect 
to  the  health  of  their  patients  in  part  from  what  their  patients 
tell  them.  And  as  the  state  of  the  insured's  health  before 
and  after  the  insurance  was  effected  is  a  legitimate  subject 
of  inquiry,  as  tending  to  show  what  was  the  state  of  his 
health  at  the  time  the  insurance  was  effected,  provided  it  is 
sufficiently  near  in  point  of  time,  such  evidence  would  b^ 
admissible.  But  the  state  of  the  insured's  health,  four  or 
five  months  after  his  insurance  was  effected,  could  in  gen- 
eral throw  but  little  light  on  the  state  of  his  health  at  the 
time  he  applied  for  and  obtained  the  insurance.  But  the 
inquiry  which  was  excluded  was  not  in  relation  to  the  state 
of  hi.s  health  in  the  month  of  April,  1880,  when  he  was 
examined  by  the  physician,  but  as  to  the  state  of  his  health 
in  December,  1879,  when  he  effected  the  insurance,  and  wa8 
designed  to  falsify  the  representation  he  made  in  his  appli- 
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cation.  As  was  said  in  the  Fraternal  Life  Ins.  Co.  v.  Apple- 
gate,  7  Ohio  State,  292,  they  were  the  statements  of  a 
stranger,  who  was  neither  a  party  to  the  suit,  nor,  at  the 
time  when  they  were  made,  acting  as  the  agent  of  the  assured 
— the  plaintiffs.  They  were  not  the  declarations  of  a  sick 
person  in  relation  to  his  condition  at  the  time  of  making  them, 
but  related  to  transactions  and  a  state  of  facts  long  past. 
They  were  not  admissions  against  interest,  for  he  had  no 
interest  in  the  policy ;  and  they  could  only  affect  injuriously 
the  interest  of  the  assured.  Nor  were  they  the  statements 
of  one  who  had  been  a  witness  on  the  trial,  and  which  were 
offered  to  impeach  his  testimony.  And  although  they  were 
the  declarations  of  one  who  best  knew  the  facts,  this  would 
only  go  to  their  weight  when  their  competency  had  been 
established.  The  court  is  therefore  of  opinion  that  there  is 
no  error  in  the  rulings  of  the  circuit  court,  as  set  out  in  the 
second,  third,  and  fourth  bills  of  exceptions. 

The  fifth  bill  of  exceptions  presents  an  entirely  different 
question.  The  statements  of  Thomas  N.  Burke,  which  the 
defendant  company  moved  to  exclude  from  the  jury,  were 
statements  made  to  his  physician  in  relation  to  his  state  of 
health  at  the  time  they  were  made,  and  in  reference  to  the 
cause  of  the  diseased  condition  of  his  person,  which  was 
apparent  to  the  physician, — a  kind  of  testimony  which  all 
the  books  say  is  admissible. 

The  sixth  bill  of  exceptions  is  to  the  refusal  of  the  court 
to  give  the  second  instruction  tendered  by  defendant's  coun- 
sel, and  to  the  instruction  which  the  court  gave.  The  instruc- 
tion tendered,  and  which  was  refused  by  the  court,  is 
predicated  of  the  postulate  that  the  statement  of  Burke  in 
his  application,  that  he  had  never  been  afflicted  with  any 
disease  of  the  heart,  is  a  warranty,  and  therefore  the  court 
was  asked  to  instruct  the  jury,  in  effect,  that  if  the  jury 
believed  from  the  evidence  that  the  said  Burke,  at  the  time 
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he  made  his  application,  or  any  time  previous  thereto,  had 
valvular  or  other  disease  of  the  heart,  and  failed  to  disclose 
the  same  in  answering  the  tenth  question  in  his  said  appli- 
cation, although  they  should  believe  from  the  evidence  that 
said  Burke  never  knew  that  he  had  any  disease  of  the  heart, 
they  must  find  for  the  defendant.  Without  expressing  any 
opinion  upon  the  question,  whether  the  statements  of  Burke^ 
in  answer  to  the  tenth  question  in  his  said  application,  were 
warranties  or  not,  we  are  of  opinion  that  no  such  issue  was 
made  by  the  pleadings,  and  the  court  was  right  in  refusing 
to  give  the  instruction  as  tendered,  and  very  properly  gave 
the  following  instruction  instead  :  ''If  the  jury  are  satisfied 
from  the  evidence  that  Thomas  N.  Burke,  at  the  time  he 
made  his  application  as  aforesaid,  or  at  any  time  previous 
thereto,  within  his  own  knowledge,  had  valvular  or  other 
disease  of  the  heart,  and  failed  to  disclose  the  same  in  answer- 
ing the  tenth  question  in  his  said  application,  then  the  jury 
must  find  for  the  defendant." 

The  seventh  and  last  bill  of  exceptions  is  to  the  refusal  of 
the  court  to  set  aside  the  verdict  and  grant  the  defendant  a 
new  trial,  upon  the  ground  that  the  verdict  was  contrary  to 
the  law  and  the  evidence.  There  is  no  rule  more  firmly 
established  than  this,  that  the  appellate  court  will  not  set 
aside  the  verdict  upon  the  ground  that  it  is  contrary  to  the 
evidence  unless  it  is  plainly  contrary  to  it.  As  to  the  ques- 
tions of  law,  we  have  considered  them.  And  upon  the 
evidence,  under  the  pleadings,  we  cannot  well  perceive  bow 
the  verdict  oi  the  jury  could  have  been  different.  We  are 
of  opinion,  therefore,  to  affirm  the  judgment  of  the  circuit 
court. 

Affirmed. 
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John  Satterlee  et  al. 

V. 

John  Cameron. 

{Supreme  Court  of  Appeals  of  Virginia^  September^  1882.) 

[Virginia  Law  Journal,  1883,  p.  246.] 

equity  Practice — Dissolution  of  Partnership — Doubt  as  to  Existence 
of  Partnership — Issue  Out  of  Chancery.* 
In  cases  of  partnership,  where  there  is  an  application  for  a 
receiver,  and  upon  the  evidence  there  is  doubt  whether  there  was 
a  subsisting  partnership  between  the  parties,  or  as  to  the  share  of 
the  profits  to  which  the  plaintiff  is  entitled,  or  as  to  the  dissolution 
of  the  partnership  by  mutual  consent  at  a  particular  time,  the  court 
should  direct  an  issue  or  issues  at  law  to  determine  these  questions; 
and  the  party  holding  the  afifirmative  in  each  case  is  entitled  to 
-open  and  conclude  before  the  jury. 

Same — Same  — Appointment  of  Receiver — Principles  Governing 
Court. 
The  principle  upon  which  a  court  of  equity  interferes  between 
partners  by  appointing  a  receiver  is  merely  with  a  view  to  relief 
by  winding  up  and  disposing  of  the  concern  and  dividing  the 
profits,  and  not  for  the  purpose  of  carrying  on  the  partnership ; 
and  therefore  a  receiver  will  not  generally  be  appointed  unless  it 
appears  that  the  plaintiff  will  be  entitled  to  a  dissolution  at  the 
hearing. 

Equity    Practice — Partnerships — Application    for     Receiver —  When 
Proper — Case  at  Bar. 
S.,  P.  &  C.  form  a  partnership  under  the  firm  name  of  ''J.  S.  & 


*See  monographic  note  on  *^Issue  Out  of  Chancery**  appended  to 
L#avell  V,  Gold,  25  Gratt.  473  (Va.  Rep.  Anno.). 
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Co./'  for  the  purpose  of  constructing  a  portion  of  the  Shenandoah 
Valley  Railroad.  While  the  work  is  in  progress,  C.  withdrawn 
from  the  concern,  and  is  subsequently  enjoined  63'  S.  &  P.  from 
interfering  with  them  in  the  prosecution  of  the  work.  Upon  an 
application  by  C.  for  a  receiver,  upon  the  grounds  that  he  fears 
the  improper  use  of  the  firm  name  by  S.  &  P.,  and  that  they  will 
remove  the  assets  of  the  concern  beyond  the  state:  held^  not  a 
proper  case  for  the  appointment  of  a  receiver,  C.*s  remedy  being 
by  injunction. 

Appeal  from  the  circuit  court  of  Clark  county. 

In  the  spring  of  1878,  John  Satterlee,  Hugh  H.  Penny 
and  John  Cameron  formed  a  co-partnership,  under  the  firm 
name  of  John  Satterlee  &  Company,  for  the  purpose  of 
undertaking  the  construction  of  the  Shenandoah  Valley 
Railroad  from  Shepherdstown,  on  the  Potomac,  to  Waynes- 
boro, a  distance  of  about  one  hundred  and  twenty-five  miles, 
and  secured  a  contract  for  the  work.  The  agreement  of 
partnership  was  not  reduced  to  writing,  and  its  exact  term» 
afterwards  became  a  subject  of  warm  contention  between 
the  parties ;  Satterlee  and  Penny  maintaining  that  it  wa» 
agreed  that  Satterlee  should  fix  the  share  of  profits  of  each 
partner  when  the  work  was  completed,  and  that  he  did  sub- 
sequently fix  it  at  3-7  for  Satterlee  and  2-7  each  for  Penny 
and  Cameron;  while  Cameron  contended  that  the  agreement 
was  that  they  should  share  equally. 

A  part  of  the  contract  of  construction  was  sublet  by  John 
Satterlee  &  Co.  to  Clarke  &  Co.,  but  they  reserved  that 
part  of  the  road  between  Shepherdstown  and  the  Shenandoah 
river,  a  distance  of  about  forty-two  miles,  to  be  constructed 
by  themselves.  The  firm  then  contracted  to  construct  that 
part  of  the  road  between  the  Shenandoah  river  and  Luray, 
in  Page  county,  and  this  contract  was  entered  into  solely 
through  the  agency  of  John  Cameron.  It  soon  became 
evident  that  this  last  contract  would  prove  a  burden  and  a 
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loss  to  the  firm,  and  would  probably  consume  the  profits  of 
the  other;  and  shortly  after  it  was  undertaken,  Cameron 
notified  Satterlee  and  Penny  that  he  would  not  consider 
himself  bound  by  it,  nor  be  responsible  for  its  performance, 
although  he  claimed  his  share  of  the  gains  from  the  reserved 
work  between  Shepherdstown  and  the  Shenandoah  river, 
which  was  certain  to  prove  very  profitable.  There  seems 
to  have  resulted  an  angry  dispute  between  the  parties, 
ending  in  a  new  agreement,  by  which  Satterlee  and  Penny 
undertook  to  absolve  Cameron  from  any  obligation  under 
the  last  contract,  and  to  save  him  harmless  from  every  lia- 
bility by  reason  thereof;  and  in  considemtion  of  this,  Cam- 
eron agreed  wholly  to  withdraw  from  the  firm  of  John 
Satterlee  &  Co.,  and  that  the  firm  as  then  constituted  should 
in  all  its  relations  be  absolutely  and  totally  dissolved  on  and 
after  the  date  of  October  1st,  1879 ;  Satterlee  and  Penny 
agreeing  to  complete  and  carry  out  all  the  undertakings  of 
the  firm  in  every  respect;  and  a  settlement  of  all  the  mat- 
ters between  the  persons  comprising  the  firm  of  John  Sat- 
terlee &  Co.,  thus  agreed  to  be  dissolved,  was  to  be  had  as 
soon  after  October  Ist,  1879,  as  it  could  reasonably  be 
accomplished. 

Notwithstanding  this  agreement  of  dissolution,  however, 
Cameron,  although  he  publicly  announced  that  he  would 
take  no  part  in  the  contract  for  the  construction  of  the  road 
beyond  the  Shenandoah  river,  and  although  he  published  a 
notice  in  the  papers  to  the  same  effect,  did  not  obey  or  ob- 
serve the  same  in  other  respects,  but  assuming  still  to  have 
an  interest  in  the  undertaking  of  the  firm  in  the  construc- 
tion of  the  road  on  the  north  side  of  the  Shenandoah  river, 
proceeded  in  numerous  ways  to  interfere  with  the  same  and 
to  obstruct  and  embarrass  Satterlee  and  Penny,  to  such  an 
extent  that  they  were  compelled  to  obtain  an  injunction  to 
8top  and  restrain  him  from  his  acts  and  doings,  which,  they 
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charged,  would  have  resulted  in  irreparable  loss  and  damage 
to  them. 

/  This  injunction  was  granted  on  the  6th  of  October,  1879, 
the  plaintiffs  giving  bond,  with  ample  security,  to  indemnify 
Cameron  against  any  loss.  Cameron  answered  the  bill,  and 
subsequently  filed  a  petition  or  cross-bill,  in  which  he  prayed 
an  injunction  to  restrain  Satterlee  and  Penny,  inter alia^  from 
using  the  firm  name  of  John  Satterlee  &  Co.,  under  which 
they  had  proceeded  to  carry  out  the  contract  from  which 
Cameron  had  retired.  An  injunction  to  this  effect  was 
granted  on  the  20th  of  October,  1879. 

On  the  28th  of  October,  on  the  motion  of  Cameron,  the 
circuit  court  of  Clarke  county  appointed  a  receiver,  who  was 
directed  to  take  charge  of  all  the  assets,  etc.,  of  the  firm  of 
John  Satterlee  &  Co.,  and  to  carry  out  the  contracts  of  con- 
struction which  the  firm  had  undertaken.  From  this  order 
Satterlee  and  Penny  appealed,  and  while  this  appeal  was 
pending  the  cause  was  matured  upon  the  merits  in  the  court 
below. 

The  issues  made  between  the  parties  were  as  follows : 
Cameron  denied  that  the  contract  of  partnership  was  dis- 
solved October  1st,  1879,  and  he  further  denied  the  terms 
(or  rather  want  of  specific  terms)  of  the  contract  of  partner- 
ship, and  claimed  that  he  was  a  full  and  equal  partner  with 
Satterlee  and  Penny.  On  the  other  hand  Satterlee  and  Penny 
contended  :  First,  That  the  partnership  was  dissolved  by 
mutual  consent  on  the  Ist  day  of  October,  1879  ;  Second, 
That  the  interest  of  the  several  parties  was  to  be  fixed  by 
Satterlee  whenever  the  work  should  be  ended  or  the  relations 
dissolved,  and  he  having  fixed  the  same  at  3-7  to  Satterlee, 
2-7  to  Cameron  and  2-7  to  Penny,  the  said  Cameron  was 
bound  by  this  adjustment.  The  evidence  upon  these  points 
was  voluminous  and  irreconcilably  conflicting.  The  circuit 
court,  on  the  31st  of  May,   1881,  determined  all  the  issues 
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in  favor  of  Cameron,  and  Satterlee  and  Penny  appealed  from 
this  decree  also.     Both  appeals  were  heard  here  together. 

Jf.  McCormick  and  Barton  &  Boyd^  for  appellants. 

8.  J.  C,  Moore  c&  Son  and  Holmes  Conrad^  for  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

Held  as  stated  in  the  headnotes. 

Ee  versed. 
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ViRGiNius  Johnson 

V, 

E.  W.  Couch  et  al. 

(Supreme  Court  of  Appeals  of  Vir^nia,  March  /j^  iSSj,) 

[Virginia  I^aw  Journal,  1883,  p.  271.] 

Officers — Qualification  of— Case  at  Bar. 

On  the  fourth  Thursday  in  Ma3',  1882,  C.  was  elected  treasurer 
of  the  city  of  Petersburg  for  the  term  of  that  office  commencing 
on  the  first  day  of  July,  1882,  and  continuing  for  three  years;  he 
was  at  the  time  of  his  election  a  member  of  the  common  council  of 
the  city,  and  his  term  of  office  as  such  did  not  expire  until  the 
first  day  of  July,  1884.  On  the  day  that  his  term  of  office  as  treas- 
urer commenced,  he  participated  in  a  meeting  of  the  council,  but 
during  the  day  resigned  that  office  and  qualified  and  entered  upon 
the  duties  of  the  office  of  treasurer.  Upon  a  mandamus  by  J.,  the 
incumbent  in  the  office  of  treasurer,  to  be  restored  thereto,  he 
claiming  to  hold  the  same  until  the  next  regular  election.  Acid: 

Same — Failure  to  Qualify— Effect. 

1.  The  failure  of  Q.  to  qualify  before  the  first  day  of  July,  1882, 
created  a  vacancy  in  the  office,  which  the  judge  of  the  hus- 
tings court  was  authorized  under  the  charter  of  the  city  to  fill. 

Same — Same— Incumbent — Entitled   to    Hold  until     Successor   Ap- 
pointed. 

2.  J.,  the  incumbent,  is  not  entitled  to  hold  the  office  until  the 
next  regular  election,  but  only  until  his  successor  so  to  be 
appointed  shall  have  qualified. 

Petition  for  a  mandamus  upon  a  rehearing. 
The  facts  suflSciently  appear  in  the  opinion. 
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Pegram  cfe  St  ring  fellow  and  Donnan  <£  Hamilton,  for 
petitioner. 

G.  S,  i&  D.  M.  Bernard,  Jr,,  Collier  cfe  Budd  and  ]f" 
«/.  Rohertmn,  for  respondents. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner,  Virginias  Johnson,  was  duly  elected 
treasurer  for  the  city  of  Petersburg  at  the  regular  election 
held  for  said  city  on  the  fourth  Thursday  of  May,  1879, 
for  the  term  of  three  years,  commencing  on  the  first  day  of 
July,  1879  ;  and  qualified  and  entered  upon  the  discharge 
of  the  duties  thereof,  and  continued  therein  and  enjoyed  the 
emoluments  thereof  for  the  full  period  for  which  he  had 
been  so  chosen. 

At  the  ensuing  regular  election  for  said  city,  held  on  the 
fourth  Thursday  of  May,  1882,  E.  W.  Couch  was  duly 
elected,  by  the  qualified  electors  of  said  city,  to  succeed  said 
Johnson  in-said  oflSce  of  treasurer  for  the  term  of  three  years, 
beginning  on  the  first  day  of  July,  1882  ;  and,  being  so 
elected,  qualified  and  entered  upon  the  discharge  of  the  duties 
of  his  said  office.  At  the  time  of  his  election.  Couch  was 
a  member  of  the  common  council  of  said  city,  to  which 
position  he  had  been  elected  for  the  term  of  four  years,  com- 
mencing on  the  first  day  of  July,  1880,  and  consequently 
extending  beyond  the  day  on  which  his  term  of  office  as 
treasurer  would  begin,  to  wit:  the  first  day  of  July,  1882. 
On  the  day  last  named,  and  only  for  a  fraction  thereof,  said 
Couch,  as  a  member  of  said  common  council,  participated 
in  a  meeting  thereof  ;  but,  during  the  day,  resigned  his 
said  office  of  common  councilman,  and  qualified  and  entered 
upon  the  discharge  of  the  duties  of  his  said  office  of  treasurer. 
For  this  failure  to  qualify  prior  to  the  first  day  of  July,  and 
participation,  merely  for  the  fractional  part  of  a  day,   in 
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the  meeting  of  the  common  council,  Johnson,  the  outgoing 
treasurer,  conceived  that  Couch  had  forfeited  his  right  to 
the  oflSce  of  treasurer,  and  that  he,  Johnson,  was  entitled 
to  continue  to  hold  and  enjoy  the  same,  by  virtue  of  the 
twenty-fifth  section  of  article  the  sixth  of  the  constitution  of 
Virginia,  which  declares  that:  ^'Judges,  and  all  other  offi- 
cers elected  or  appointed,  shall  continue  to  discharge  the 
duties  of  their  offices  after  their  terms  of  service  have  expired 
until  their  successors  have  qualified."  And  the  contention 
on  the  part  of  the  petitioner  is  that  the  law  does  not  in  this 
case  authorize  a  special  election  ;  there  is  no  vacancy  which 
may  be  filled  by  appointment  by  the  judge  of  the  hustings 
court  of  Petersburg  under  and  by  virtue  of  a  certain  provi- 
sion of  the  charter  of  said  city,  hereinafter  to  be  noticed  ; 
and  that,  as  a  consequence,  the  petitioner  is  entitled  to  hold 
the  said  office  of  treasurer  for  the  full  term,  beginning  on 
the  first  day  of  July,  1882,  and  for  three  years. 

The  contention  thus  arising  was  brought  to  this  court  for 
determination  upon  a  petition  for  a  writ  of  mandamus  to 
restore  the  petitioner  to  said  office,  from  which  he  claimed 
to  have  been  wrongfully  ousted.  The  case  was  decided  by 
this  court  on  the  19th  day  of  December  last,  in  an  elaborate 
and  well-sustained  opinion,  delivered  by  Judge  Staples. 
This  opinion  holds  that  under  the  law,  said  Couch,  by  reason 
of  his  failure  to  qualify  prior  to  the  first  hour  of  the  first  day 
of  July,  1882,  and  the  day  on  which  his  office  as  treasurer 
would  otherwise  have  commenced,  and  by  reason  of  the 
furtlier  fact  that  he,  on  said  first  day  of  July,  acted  for  part 
of  said  day  as  common  councilman,  vacated  the  same,  and 
was  in  possession  under  a  void  title.  The  reasoning  by  which 
Judge  Staples  arrived  at  this  conclusion  is  clearly  stated  in 
his  opinion.  He  says :  '*Iam  satisfied  that  the  legislature 
could  never  have  intended  to  establish  a  system  or  rule  under 
which  the  numerous  county,  municipal  and  township  officers 
throughout  the  state  might,  if  they  pleased,  defer  qualifying 
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to  their  oflBces  respectively  until  the  very  day  appointed  for 
the  commencement  of  their  terms.  That  body,  apprehend- 
ing the  evil  which  would  flow  from  delays  in  such  matters, 
declared  the  office  vacant  upon  a  failure  to  qualify  within  a 
certain  designated  time ;  that  time  is  the  period  intervening 
between  the  day  of  election  and  the  day  tixed  for  the  com- 
mencement of  the  term." 

Such  was  the  opinion  of  the  court ;  but  in  the  judgment 
thereof,  entered  of  record,  the  petitioner,  Johnson,  was 
declared  to  be  entitled  to  hold  the  office  of  treasurer  for  the 
city  of  Petersburg  **until  his  successor  should  be  elected  and 
qualified."  4^  the  law  does  not  authorize  a  special  election, 
the  effect  of  the  language  above  quoted  would  be  to  continue 
the  petitioner  in  said  office  for  the  full  term  of  three  years 
from  the  first  day  of  July,  1882.  It  is  claimed  by  the 
respondent.  Judge  Mann,  that  the  petitioner  cannot  so  hold  ; 
that  the  petitioner's  regular  term  expired  with  the  30th  day 
of  June,  1882 ;  that  said  office  is  vacant  for  the  reasons 
before  stated ;  that  the  petitioner,  having  been  restored  to 
said  office,  is  entitled  to  hold  it  only  until  his  successor  is 
qualified;  and  that  he,  as  judge  of  the  hustings  court  of  said 
city,  is  by  virtue  of  the  charter  thereof  entitled  to  fill  said 
vacancy  by  appointment. 

Upon  the  single  point  thus  in  controversy,  and  arising 
solely  out  of  the  character  of  the  judgment  entered  by  this 
court  on  the  19th  day  of  December  last,  a  rehearing  has 
been  gi"anted  and  the  question  is  now  to  be  determined. 

So  clear  and  explicit  is  it  in  the  general  plan  and  scope  of 
our  constitution,  that  the  design  of  its  f  ramers  was  not  only 
carefully  to  classify  all  officers,  but  that  each  class,  as  near 
as  may  be,  should  go  in  together  and  out  together,  that  the 
most  casual  reader  cannot  fail  to  be  impressed  with  the  facts. 
If,  indeed,  there  was  ever  room  for  doubt  on  this  subject, 
that  doubt  was  overthrown  and  the  fact  established  bevond 
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all  cavil,  by  the  decision  of  this  court  in  the  case  of  In  re 
Broadus,  etc.,  32  Gratt.  782.  In  delivering  the  unanimous 
opinion  of  this  court  in  that  case,  in  referring  to  a  class  of 
oflicers  (county  judges),  Judge  Moncure  says  :  ''The  judges 
elected  for  the  last  term,  ceased  to  be  judges  at  the  end  of 
that  term,  except  that,  under  section  25,  aforesaid,  they 
are  to  continue  to  discharge  the  duties  of  their  offices  after 
their  terms  of  office  have  expired  until  their  successors 
have  qualified.''  In  the  same  case,  not  dissenting,  but  add- 
ing to  the  weight  and  conclusiveness  of  Judge  Moncure't 
opinion.  Judge  Christian  says  :  ''It  might  often  happen 
that,  from  some  unforeseen  cause  or  accident,  the  legisla- 
ture could  not,  from  mere  physical  impossibility,  elect  all 
the  county  judges  before  the  first  day  of  January,  there  be- 
ing about  eighty  in  all.  And  this  manifest  difficulty  would 
often  arise,  that  while  their  terms  of  office  all  expired  on  the 
first  day  of  January,  each  one  would  hold  over  one  year 
longer  than  the  term  fixed  by  .the  constitution.  I  think  it 
plain  that  Judge  Minor  could  only  hold  until  his  successor 
qualified,  and  not  until  the  regular  term  of  office  of  such 
successor  commenced,  which  was  postponed  by  the  accidental 
circumstance  that  he  was  elected  after  the  first  day  of  Janu- 
ary instead  of  before  that  day.  Waddill  was  certainly- 
Minor' s  successor  ;  for  he  had  been  appointed  by  the  legis- 
lature, which  was,  by  the  constitution,  invested  with  the 
power  of  appointment."  Now,  inasmuch  as  the  sixth  sec- 
tion of  fifth  chapter  of  the  charter  of  the  city  of  Petersburg 
— an  act  of  the  General  Assembly  of  Virginia,  entitled  "an 
act  to  provide  a  charter  for  the  city  of  Petersburg'* — ex- 
pressly confers  upon  the  hustings  or  corporation  court  of  said 
city  the  right,  among  \)thers,  to  fill  vacancies  occurring  in 
the  office  of  city  treasurer ;  and,  inasmuch  as  an  act  of  as- 
sembly declares  that  for  failure  to  qualify  within  the  pre- 
scribed time,  the  office  shall  be   vacant — the  precise  case 
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here — it  is  manifest,  not  only  from  the  plain  language  of 
the  statute,  but  from  the  repeated  decisions  of  this  court, 
that  the  office  in  question  is  vacant,  and  that  the  petitioner, 
who  has  been  restored,  has  only  been  restored  temporarily, 
to  hold  after  the  expiration  of  his  term,  as  he  is  now  holding, 
and  only  until  his  successor,  to  be  appointed  by  the  hustings 
court  of  Petersburg,  shall  qualify,  as  provided  by  the 
twenty-fifth  section  of  article  the  sixth  of  the   constitution. 

Again,  in  the  Bland  and  Giles  County  Case,  33  Gratt.  450, 
Judge  Christian  delivering  the  opinion  of  this  court,  in 
speaking  of  the  terms  of  office  of  a  county  judge,  says  :  *'An 
office  is  terminated  ^r<>/>^r/V>  vigort  by  resignation,  expiration 
of  term  and  removal  by  competent  authority.''  The  sixth 
section  of  chapter  five  of  the  charter,  befoi-e  referred  to, 
confers  upon  the  hustings  court  power  to  remove,  for  cause, 
upon  notice,  the  mayor,  city  treasurer,  and  various  other 
officers  of  the  corporation  ;  and  all  of  the  vacancies  thus 
created,  except  that  in  the  office  of  mayor,  are  required  by 
said  section  to  be  filled  by  said  hustings  court.  A  vacancy 
in  the  office  of  mayor  must  be  filled  by  the  common  council. 

When  we  consider  the  large  sums  of  money  annually 
received  and  disbursed  by  a  city  treasurer,  the  great  impor- 
tance that  attaches  to  every  official  station,  the  absolute  neces- 
sity for  promptness,  that  economy  and  security  of  life 
and  property  may  be  attained,  and  that  these  depend,  in  a 
crowded  city,  to  a  very  large  extent  upon  official  fidelity,  we 
can  but  admire  the  wise  prudence  in  the  distribution  of  power 
and  patronage,  as  manifested  in  this  and  similar  charters  for 
the  government  of  cities. 

We  might  stop  here,  and  for  the  reasons  already  stated 
simply  declare,  in  the  language  of  the  statute,  that  the  office 
of  treasurer  of  the  city  of  Petersburg  is  vacant ;  that  the 
restored  incumbent  is  holding  and  can  only  hold  until  his 
successor  is  appointed  and  qualified  ;  and  that  the  appointing 
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power  is  the  hustings  court.  But  it  is  most  earnestly  insisted, 
by  counsel  for  the  petitioner,  that  there  is  no  vacancy  ;  that* 
the  incumbent  is  rightfully  in,  and  entitled  to  hold  until  his 
successor  is  chosen  at  the  next  regular  election  for  the  city 
of  Petersburg.  And,  in  support  of  this  contention,  the  lan- 
guage of  the  constitution  and  numerous  authorities  are 
invoked.  Let  us  examine  them,  for  the  importance  and 
gravity  of  the  subject  demand  the  most  rigid  scrutiny. 

The  provision  of  the  constitution  mainly,  if  not  solely, 
relied  on  by  counsel  for  the  petitioner,  is  the  twenty -fifth 
section  of  the  sixth  article.  It  simply  provides  for  the 
holding  over  by  the  incumbent,  after  the  expiration  of  his 
term,  until  his  successor  shall  qualify.  The  plain,  unequiv- 
ocal import  of  this  section  of  the  constitution  is,  that  when 
the  regular  term  expires,  the  office  becomes,  in  the  eyes  of 
the  constitution,  vacant,  but  with  authority  to  the  incumbent, 
already  qualified,  to  continue,  by  virtue  of  such  previous 
qualification,  made  effective  for  the  purpose  by  the  constitu- 
tion, to  discharge  the  functions  of  the  office  until  he  is  suc- 
ceeded in  the  way  preferred  by  the  people,  as  pointed  out  in 
the  constitution  made  by  them,  and  in  the  laws  made  in 
pursuance  of  that  instrument.  The  petitioner  filled  out  his 
regular  term  ;  and  under  the  constitutional  provision  being 
considered,  is,  to  prevent  the  evils  which  would  flow  from 
either  an  accidental  or  designed  failure  to  qualify  on  the  part 
of  the  person  elected  to  succeed  him,  enabled  to  go  on  in  the 
discharge  of  the  duties  appertaining  to  the  office,  not  his  office, 
so  far  into  the  succeeding  regular  tenn,  as  the  time  when 
his  successor,  legally  selected,  shall  be  fully  equipped  as  an 
officer  to  take  charge  of  the  office  and  perform  its  functions. 

That  this  is  the  correct  view,  thepeculiarcharacter  of  our 
constitution,  in  classifying  its  officers  and  prescribing  regu- 
lar terms  for  each  class,  sufficiently  attests.  And  this  view 
is  abundantly  borne  out  by  Judge  Staples  in  his  opinion. 
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He  says:  ''The  coDstitutional  provision  empowering  the 
incumbent  to  hold  on  until  his  successor  qualifies,  is  intended 
for  exceptional  cases,  and  does  not  at  all  aflfect  a  general 
rule  which  requires  that  upon  the  close  of  one  regular  offi- 
cial term,  the  other  shall  immediately  commence."  The 
petitioner  has  filled  out  his  full  regular  term,  and  is  simply 
holding  on  in  this,  the  succeeding  regular  term,  until  his 
successor  shall  come,  duly  qualified,  to  demand  and  have  the 
office  ;  and  that  successor,  ex  necessitate  rel,  can  only  hold 
for  the  residue  of  the  present  regular  term. 

So  much  for  the  argument  attempted  to  be  drawn  from 
the  constitution.  Let  us  next  look  to  the  authorities  urged 
by  counsel  for  the  petitioner  as  sustaining  their  view.  The 
first  and  main  one  relied  on  is  that  of  the  Commonwealth  v. 
Hanley,  9  Penn.  State  R.  613.  That  is  a  very  strong  case 
for  the  petitioner,  especially  if  we  permit  ourselves  to  look 
only  to  the  syllabus  and  certain  very  strong  expressions  of 
the  judge  delivering  the  opinion — expressions  not  warranted, 
we  think,  by  the  language  there  and  then  being  construed 
— and  more  especially  if  we  forget  that  we  are  construing, 
not  the  constitution  of  Pennsylvania,  but  of  Virginia. 

The  syllabus  of  that  case  is  :  ''The  death  of  the  person 
electsd  to  fill  the  office  of  clerk  of  the  orphan's  court,  be- 
fore he  has  qualified  himself  according  to  law,  does  not  create 
a  vacancy,  but  the  incumbent  who  is  authorized  to  hold  the 
office  until  his  successor  shall  be  qualified,  holds  over." 

The  language  of  the  judge  deciding  that  case,  most  relied 
on  by  counsel  for  the  petitioner,  is  this  :  "It  will  be  observed 
that  the  terms  on  which  alone  the  governor  can  appoint,  are  a 
vacancy  in  the  office,  and  that  there  can  be  a  vacancy  in  an 
office  when  there  is  a  person  in  possession  whom  all  acknowl- 
edge to  be  rightfully  in  possession,  having  a  perfect  right 
to  exercise  all  the  powers  and  duties  of  the  office,  and  to 
receive  and  enjoy  all  its  emoluments,  is  a  position  difficult 
1  Va  Dec— 34 
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to  comprehend.  It  is  an  abuse  of  terms  to  say  that  at  the 
time  the  governor  issued  his  commission  to  the  relator,  the 
office  was  vacant,  for  no  person  can  plausibly  deny  that 
the  respondent  was  the  rightful  possessor  of  the  office  at  that 
time."" 

Strong  as  this  language  is  to  show  that  no  vacancy  exists? 
when  there  is  a  person  rightfully  in  possession  and  entitled 
to  hold  on  until  his  successor  is  duly  qualified  (for  such  is, 
or  was,  the  language,  in  part,  of  the  Pennsylvania  consti- 
tution), it  in  no  particular  meets  the  demands  of  the  peti- 
tioner's case  under  the  constitution  and  law  of  Virginia,  as 
will  presently  be  shown. 

Let  us  next  look  at  the  language  of  the  Pennsylvania  Con- 
stitution, which  was  construed  in  the  case  of  the  Common- 
wealth V.  Hanley,  and  then  to  the  case  thereunder  made  by 
the  relator,  and  then  we  will  be  able  justly  to  discrim- 
inate between  that  case  and  this.  The  Pennsylvania  consti- 
tution says  :  ''They  (certain  officers,  including  the  one  then 
in  question)  shall  hold  their  offices  for  three  years,  if  they 
shall  so  long  behave  themselves  well,  and  until  their  suc- 
cessor shall  be  duly  qualified."  The  obvious  meaning  of  this 
provision  is,  that  such  officers  cannot  hold  for  less  than  three 
years,  if  they  so  long  behave  well  and  choose  not  to  resign  ; 
although,  on  the  happening  of  certain  contingencies,  they 
may  hold  for  a  longer  period.-' 

L(»t  us  now  look  to  two  brief  paragraphs  in  the  same  opin- 
ion which  adhere  to  the  spirit  and  letter  of  the  constitutional 
clause  the  judge  was  construing.     They  are : 

1.  ^'The  fundamental  error  which  lies  at  the  root  of  the 
whole  case  of  the  relator,  consists  in  the  assumption  that, 
according  to  the  spirit  of  the  constitution,  the  tenure  of 
county  officers  is  strictly  limited  as  to  time,  viz. :  three  years, 
and  that  any  extension  of  the  time  arises  only  from  the  ex- 
igency of  the  case,  and  must  be  strictly  construed." 
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II.  *'The  relator  assumes  that  the  respondent  was  elected 
and  commissioned  only  for  three  years ;  but  this  is  a  mis- 
taken view  of  the  constitution,  and  is  only  made  plausible 
by  obliterating  several  important  words  from  the  constitu- 
tion/^ 

The  case  made  by  the  relator  in  Pennsylvania  can  be 
readily  apprehended  from  the  two  paragraphs  of  the  judge's 
opinion  above  given.  But  what  were  the  important  words 
obliterated,  as  the  judge  says,  from  the  Pennsylvania  con- 
stitution in  order  to  give  plausibility  to  the  relator's  case  i 
They  were,  "and  until  their  successor  shall  be  duly  quali- 
fied ;"  so  as  to  Umit  the  term  strictly  to  three  years  and  no 
more,  whilst  the  constitution  expressly  extended  the  time 
until  the  successor  should  be  duly  qualified.  The  fact  is 
the  relator  in  the  Pennsylvania  case  was  unconsciously  in- 
voking both  the  spirit  and  letter  of  our  Virginia  constitu- 
tion, whilst,  unfortunately  for  him,  both  the  letter  and 
spirit  of  his  own  Pennsylvania  constitution  stood  square  in 
his  path  ;  by  reason  of  which  he  rightfully  failed  of  getting 
the  ofSice  he  coveted.  The  case  made  by  the  relator  here  is 
just  the  converse  of  the  Pennsylvania  case.  Here  the  pe- 
titioner says  he  is  entitled  to  hold  for  the  full  succeeding 
regular  term,  although  the  statute  says  that  by  reason  of 
Couch's  failure  to  qualify  in  time  he  forfeited  his  right 
which  created  a  vacancy  ;  and  although  our  Constitution 
expressly  says  the  incumbent,  after  his  term  has  expired, 
shall  hold  over,  that  is,  in  the  succeeding  regular  term,  until 
his  successor  shall  qualify.  Surely,  after  a  careful  compar- 
ison of  the  two  constitutions  of  Virginia  and  Pennsylvania, 
the  unbiased  mind  must  necessarily  reach  the  conclusion 
that  the  two  are  widely  dissimilar  ;  and  that  the  contention 
of  the  petitioner,  failing  by  the  test  of  his  own  constitution, 
can  receive  no  adequate  support  from  the  Pennsylvania 
case  of  the  Commonwealth  v.   Hanley. 
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The  other  cases  relied  upon  by  counsel  for  the  petitioner 
are  :  State  v.  Lusk,  18  Mo.  334;  State  v.  Jenkins,  43  Mo. 
261;  People  v.  Lord,  9  Mich.  229;  State  v.  Seay,  64  Mo. 
89,  and  People  v.  Tilton,  37  Cal.  614.  Other  authorities 
from  sister  states  are  referred  to,  but  these  are  the  ones 
given  prominence  to  in  the  argument.  Besides  these,  two 
Virginia  decisions  are  also  relied  on ;  they  are  Common- 
wealth V.  Drewry,  15  Gratt.  1,  and  £^x  parte  Lawhorne, 
18  Gratt.   85. 

For  reasons  now  briefly  to  be  stated,  these  cases  will  not 
require  any  extended  notice.  The  first  one  named,  the 
State  V.  Lusk,  was  this  :  Lusk  was  elected  public  printer 
by  the  general  assembly  of  the  state  of  Missouri  at  the  ses- 
sion of  1850,  and  at  the  session  of  1852  there  was  a  failure 
to  elect  a  successor  by  the  general  assembly.  In  May,  1853, 
the  governor  appointed  and  commissioned  Threadway  to 
fill  the  office.  The  proceeding  in  the  case  was  to  remove 
Lusk. 

The  office  of  public  printer  had  been  established  by  an  act 
of  the  general  assembly  of  that  state  passed  in  March,  1845. 
The  second  section  of  the  act  directed  that  a  public  printer 
should  be  elected  at  the  then  present  session  of  said 
general  assembly,  and  at  every  regular  session  thereafter, 
by  the  joint  vote  of  the  two  houses.  The  third  section 
directs  that  the  president  of  the  senate  and  speaker  of  the 
house  of  representatives  shall  furnish  the  person  elected  with 
a  certificate  of  his  election,  and  he  shall,  within  ten  days 
after  receiving  the  same,  give  bond,  take  the  oath  of  office, 
and  shall,  at  the  time  provided  in  the  act,  enter  upon  the 
discharge  of  the  duties  of  the  office,  and  if  he  fail  to  do  so, 
his  office  shall  become  vacant.  The  fifth  section  provides 
that  the  public  printer  to  be  elected  at  each  session  of  the 
genei*al  assembly  shall  hold  his  office  for  two  years,  commenc- 
ing on  the  first  day  of  May  next  thereafter,  and  until  his 
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successor  shall  be  elected  and  qualified  ;  and  the  public  print- 
ers thereafter  elected,  shall  hold  office  for  two  years  and 
until  their  successors  shall  be  elected  and  qualified.  The 
sixth  section  provides  that  if  the  public  printer  should  die, 
or  resign,  or  if,  from  any  other  cause,  the  office  should  become 
vacant,  the  governor  shall  appoint  a  public  printer,  who  shall 
^ive  bond  and  qualify,  and  shall  hold  his  office  for  the  same 
time  that  the  printer  in  whose  stead  he  shall  be  appointed 
would  have  held. 

Such  was  the  case  of  the  State  v.  Lusk,  as  stated  by  the 
judge  who  decided  it.  In  all  essential  particulars  it  is  the 
Pennsylvania  case,  of  the  Commonwealth  v.  Hanley,  over 
again.  It  is  plain  that  like  the  latter,  the  peculiar  language 
under  the  construction  controlled  and  even  forced  the  deci- 
sion as  made.  It  was  idle  to  say  that  the  office  of  public 
printer  was  vacant,  because  the  statute  creating  the  office, 
in  the  most  explicit  terms,  expressly  invests  the  incumbent 
with  title  and  right  to  hold,  not  for  two  years  only,  but  for 
two  years  and  until  his  successor  shall  be  elected  and  quali- 
fied. The  appointment  of  the  governor  was  invalid,  because 
there  was  no  vacancy.  That  there  was  no  vacancy  comes 
from  the  fact  that  the  plain  language  of  the  statute  extended 
the  official  term  of  the  incumbent  until  his  successor  should 
be  elected  and  qualified.  It  is  plain  that  the  governor  could 
not  elect,  in  the  constitutional  or  statutory  meaning  of  that 
term.  And,  inasmuch  as  the  sessions  of  the  general  assembly 
of  Missouri  were  biennial,  and  the  statute  required  the  elec- 
tion to  be  made  at  each  regular  session,  it  is  equally  plain 
that  the  incumbent  in  that  case  was,  in  the  nature  of  things, 
entitled  to  hold  as  his  own  successor,  and  until  succeeded  by 
some  one  chosen  in  the  way  prescribed  by  law.  Though  the 
case  in  Missouri  arose  by  a  failure  of  the  general  assembly, 
at  a  regular  session,  to  elect  a  successor,  and  no  vacancy  was, 
or  could  be  thereby  created,  yet,  had  the  incumbent  died, 
or  resigned,  or  been  convicted  of  crime,  there  would  have 
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been  a  vacancy  ;  and  no  one  would  in  either  case,  we  appre- 
hend, have  questioned  the  right  of  the  governor  to  fill  the 
vacancy  by  appointment.  Those  were  the  methods  of  the 
Pennsylvania  and  Missouri  people,  speaking  by  authority 
through  their  respective  constitutions  and  laws. 

The  people  of  Virginia,  through  the  constitution  and  laws^ 
made  in  pursuance  thereof,  have  spoken  their  will,  in  their 
way.  In  their  constitution  they  have  declared  that  for 
every  city  or  town  having  a  population  of  five  thousand, 
there  shall  be  elected  by  the  qualified  voters,  among  other 
officers,  one  city  or  town  treasurer,  whose  duties  shall  be 
similar  to  those  of  county  treasurer,  and  shall  hold  his  of- 
fice for  a  term  of  three  years.  §  18,  art.  6.  By  the  21st 
section  of  said  article  it  is  declared  that  all  regular  elections 
for  city  or  town  officers  shall  be  held  on  the  fourth  Thurs- 
day in  May,  and  that  the  officers  elected  shall  enter  upon 
their  duties  on  the  1st  day  of  July  succeeding.  The  25th 
section  of  said  article  declares  that  judges,  and  all  other  of- 
ficers elected  or  appointed,  shall  continue  to  discharge  the 
duties  of  their  offices  after  their  terms  of  service  have  ex- 
pired until  their  successors  have  qualified,  and  not  until 
they  have  been  elected  and  qualified. 

Next,  we  have  a  statute  enacted  by  the  legislature  which 
declares  that  the  failure  of  any  corporation  officer  to  qualify 
in  the  time  prescribed  by  law  for  the  commencement  of  his 
term  of  office  shall  vacate  his  office.  §  9,  chap.  153,  Acts 
1874-5.  And  then  we  have  the  charter  of  the  city  of  Peters- 
burg, enacted  in  obedience  to  the  constitution,  by  which 
the  judge  of  the  hustings  court  for  said  city  is  invested  with 
full  power  to  supply  the  vacancy  declared  by  law.  These 
constitution  and  statutory  provisions  are  clear  and  explicit  ; 
they  need  no  argument  to  enforce  their  obvious  meaning ; 
together  they  constitute  an  argument  in  themselves,  in 
every  respect  complete.     It  is  idle  to  argue  that  it  is  ao 
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abuse  of  terms  to  say  an  office  is  vacant  when  a  person  is 
rightfully  in  possession  and  discharging  all  the  functions 
thereof.     It  is  enough  to  reply,  it  is  thus  written  in  the  law. 

The  office  of  treasurer  for  the  city  of  Petersburg  exists  ; 
it  is  a  constitutional  creation  ;  it  is  temporarily  occupied  by 
a  sort  of  locum  tenens^  a  person  designated  by  the  consti- 
tution, and  thereby  enabled  to  discharge  the  duties  of  the 
station  or  place  until  the  coming  of  his  successor  appointed 
and  qualified  as  prescribed  by  law. 

The  18th  section  of  article  6th  before  cited  declares  that 
the  duties  of  a  city  treasurer  shall  be  similar  to  those  of 
county  treasurer.  County  treasurers  are  reqi^ired  to  be 
elected  by  popular  vote  ;  and  in  case  a  county  treasurer 
should  fail  to  qualify  and  give  bond,  all  must  admit  that 
his  office  would  for  that, cause  become  vacant,  and  that  the 
outgoing  treasurer  could  hold  over  only  until  the  county 
court  should  appoint,  and  that  such  appointee  would  only 
hold  until  the  next  regular  county  election,  which  would 
necessarily  occur  before  the  next  regular  election  at  which 
county  treasurers,   generally,  would  be  elected. 

As  to  the  other  authorities,  outside  of  Virginia,  relied  on 
by  counsel  for  the  petitioner,  it  is  only  necessary  to  say  they 
all,  like  the  Missouri  case  just  commented  on,  follow  in  the 
wake,  and  turn  upon  the  construction  of  language,  either 
constitutional  or  statutory,  like  that  in  the  case  of  the  Com- 
monwealth V.  Hanley. 

But  it  is  insisted  that  the  case  of  the  Commonwealth  v. 
Drewry,  15  Gratt.  1,  is  conclusive  authority  in  this  case  for 
the  petitioner.  That  case  arose  under  a  statute  passed  by 
the  legislature  in  1856,  to  extend  the  then  current  term  of 
sheriffs  from  the  first  day  of  July,  when  the  term  would  ex- 
pire, to  the  first  day  of  January  succeeding.  That  act  was 
passed  under  the  conjstitution  of  1851.  This  court  held  that 
act  not  in  violation  of  the  constitution  then  in  force.     There 
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is  no  statute  under  our  present  constitution  extending  the 
term  of  any  office,  and  it  might  well  be  a  matter  of  grave 
'  doubt  whether  the  legislature  could,  under  the  present  con- 
stitution, exercise  any  such  power.  This  circumstance  is 
sufficient  to  shew  that  that  case  can  have  no  influence  as  au- 
thority in  the  case  under  consideration. 

As  to  the  case  of  &  parte  Lawhorne,  18  .Gratt.  85,  it 
only  decides  that  the  25th  section  of  article  6  of  the  con- 
stitution applies  to  all  state  officers ;  and  the  governor, 
whose  term  has  expired,  holds  over  until  his  successor  is 
qualified.     It  can  have  no  application  to  the  question  here. 

Thus  far  the  argument  has  been  drawn  from  a  comparison 
of  the  constitution  and  laws  of  Virginia  with  those  of  other 
states.  Let  us  now  turn  to  the  view  of  this  case  contended 
for  by  the  respondent,  and  see  if  it^can  be  sustained  by  addi- 
tional authority. 

In  McCrary^on  Elections,  §  236,  it  is  said  :  ^'If  the  official 
term  of  a  public  officer  is  limited  to  a  given  number  of  years, 
of  course,  at  the  end  of  such  term,  unless  a  successor  has 
been  chosen  and  qualified,  the  office  becomes  vacant.  Hence 
it  is  that  in  most  of  the  states  there  are  constitutional  or 
statutory  provisions  to  the  effect  that  all  public  officers  shall 
hold  for  a  given  period,  and  until  their  successors  are  duly 
qualified."  Citing  Commonwealth  v.  Hanley,  mipra.  It 
is  true  that  a  number  of  authorities  have  been  cited  on  behalf 
of  the  respondent  strongly  sustaining  the  law  as  laid  down 
by  McCrary,  but  even  to  enumerate  them  would  be  a  use- 
less consumption  of  time. 

It  must  be  borne  in  mind  that  we  are  construing  the  con- 
stitution and  law  of  Virginia.  It  is  well  said  by  the  counsel 
who  closed  the  argument  for  the  petitioner,  that  in  this  con- 
troversy is  involved  the  very  life  and  existence  of  important 
provisions  of  the  constitution.  This  is  true,  and  it  is  the 
duty  of  this  court,  whenever  any  question  affecting  either 
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the  constitution,  or  any  law  made  in  pursuance  thereof,  is 
brought  to  its  attention,  to  give  full  force  and  effect  to  every 
provision  of  the  instrument,  for  every  word  therein  is  mate- 
rial and  essential  to  the  healthful  existence  of  every  other. 
It  is  the  authority  for  all  we  lawfully  enjoy.  It  is  the  foun- 
dation upon  which  the  whole  superstructure  rests.  Its 
mandates  must  be  obeyed.  Feeling  keenly  the  responsibil- 
ity attaching  to  the  discharge  of  a  duty  such  as  this,  it  is 
gratifying,  after  the  most  careful  investigation,  to  see  that 
no  authority  in,  or  beyond  the  limit  of  the  commonwealth, 
stands  in  the  way  of  the  unambiguous  language  we  are  called 
upon  to  construe  ;  that  the  obvious  meaning  is  so  clear  that 
there  is  no  room  for  doubt ;  and  that  in  this  case,  at  least, 
there  is  a  safe  refuge  for  every  lover  of  the  constitution  in 
the  salutary  rule  that,  when  a  law  is  plain  and  unambiguous, 
whether  it  be  expressed  in  general  or  limited  terms,  the 
legislature  shall  be  intended  to  mean  what  they  have  plainly 
expressed  and  consequently  no  room  is  left  for  construction. 

With  these  views,  and  for  the  reasons  stated,  this  court  is 
of  opinion,  and  so  declares,  that  the  judgment  entered  in 
this  cause  by  this  court  on  the  19th  day  of  December,  1882, 
is  erroneous  in  so  far  as  it  declares  the  relator,  Johnson, 
entitled  to  hold  the  office  of  treasurer  of  the  city  of  Peters- 
burg 'Hmtil  his  successor  should  be  elected  and  qualified  ;'' 
that  said  judgment  shall  be  amended  and  corrected  so  as,  in 
that  particular,  to  read  :  ''Until  his  successor  has  qualified ; " 
and  that  said  office,  although  said  Johnson,  designated  by 
reason  of  his  incumbency,  is  in  possession  and  discharging  the 
duties  thereof,  is  vacant,  and  he  is  entitled  to  hold  the  same 
only  until  his  successor  shall  qualify. 

Former  judgment  amended  and  judgment  for  respondents. 
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Bailey,  &c^., 

r, 

Pizzini  &  aur. 

(Supreme  Court  of  Appeals  of  Virfriniay  May,  iS8j.) 
[Virginia  Law  Journal,  1883,  p.  429.] 

Post-Nuptial  Settlement— Powers  of  Wife  over  Estate. 

A  post-nuptial  settlement  by  which  the  wife  can  only  dispose  of 
the  rents  and  profits,  or,  with  the  trustee,  can  alienate  only  for 
the  purpose  of  reinvestment,  and  they  cannot  charge  the  corpus  of 

the  estate  for  debts. 

Sale  of  Ne^otiab!3  Notes— Usury.* 

Where  the  maker  of  a  negotiable  note  payable  to  his  own  order 
endorses  the  same,  and  it  is  sold  by  a  broker  to  a  purchaser  who 
knows  the  money  raised  is  for  the  maker  and  endorser,  if  it  is 
purchased  at  a  discount  greater  than  the  rate  allowed  by  law,  the 
transaction  is  usurious. 

Aj)i)oal  from  a  decree  of  the  chancery  court  of  the  city  of 
Richmond,  in  two  suits  which  were  heard  together  under  the 
short  styles  of  ''Bailey,  for,  etc.,  v.  Hill  &  als.,''  and 
*'Bailey,  Jr.,  v.  Pizzini  &  als."  The  only  facts  which  are 
necessary  to  he  stated  for  a  proper  understanding  of  the 
paints  decided  are  these :  Mary  C.  Bailey,  the  wife  of  A. 
M.  Bailey,  held  through  her  husband,  as  trustee,  a  house  in 
which  they  lived  in  Richmond,  which  she  inherited  from  her 
brother,  and  the  terms  of  the  trust  were   ''that  the  trustee 


*See  foot-note  to  Gimmi  v.  CuUen,  20  Gratt.  439  (Va.  Rep. 
Anno.);  monographic  note  on  "Bills,  Notes  and  Checks,"  Va. 
Rep.  Anno. 
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should  Jiold  and  manage  the  property  and  all  and  every  par- 
cel thereof  to  and  for  the  sole  and  separate  use,  benefit,  and 
disposal  of  the  said  Mary  C.  Bailey,  free  from  the  debts, 
control,  and  marital  rights  whatsoever  of  her  said  husband, 
and  that  he,  the  said  trustee,  should  and  would  pay,  trans- 
fer and  deliver  unto  the  said  Mary  C.  Bailey,  or  unto  such 
person  or  persons,  and  at  such  time  or  times,  and  in  such 
proportions,  manner  and  form  as  she,  the  said  Mary  C. , 
may  request  by  her  order  in  writing,  attested  by  two  or 
more  credible  witnesses,  all  the  rents,  issues  and  profits  of 
the  said  property  so  conveyed  as  aforesaid ;  and  all  the  said 
estate  and  property  conveyed  and  the  produce  and  increase 
thereof  should  be  had,  taken,  held  and  enjoyed  by  such 
person  or  persons,  and  for  such  use  as  the  said  Mary  C. 
Bailey  shall  at  any  time  hereafter  during  her  life  limit,  de- 
sire, order  or  dispose  of  the  same  or  any  part  thereof,  either 
by  her  last  will  and  testament  in  writing,  or  by  any  other 
writing  whatsoever  signed  by  her  hand  in  the  presence  of 
two  or  more  witnesses.  And  upon  the  further  trust,  that 
the  trustee,  whenever  he  might  thereunto  be  required  by 
the  said  Mary  C,  in  writing,  signed  by  her  in  the  presence 
of  two  or  more  credible  witnesses,  will  convert  the  property 
thereby  conveyed  in  whole  or  in  part  into  money,  and  invest 
the  same  in  real  estate  or  other  property  in  the  city  of  Rich- 
mond or  elsewhere  *  *  *  and  on  the  further  trust  that  if 
the  said  Mary  C.  shall  during  her  life  fail  to  limit,  devise, 
order  or  dispose  of  the  property  hereby  conveyed  in  the 
manner  hereinbefore  mentioned,  then  that  the  trustee  will 
hold  the  property  conveyed  for  the  use  and  benefit  of  the 
children  of  said  Mary  C,  who  may  survive  her,  share  and 
share  alike,  and  will  deliver  the  possession  of  the  same  to 
them  at  the  death  of  said  Mary  C,  or  as  soon  thereafter  as 
practicable  ;  provided,  that  such  delivery  should  not  be 
made  by  him  until  they  and  each  of  them  should  attain  the 
age  of  twenty-one  years. ' ' 
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A.  M.  Bailey,  the  husband  and  trustee,  made  and  endorsed 
two  notes,  one  for  $500  and  the  other  for  $3,850,  both  pay- 
able at  twelve  months,  and  at  the  request  of  his  wife,  in 
writing,  signed  in  the  presence  of  two  witnesses,  executed 
deeds  of  trust  on  the  said  house  and  lot  held  by  him  as  trus- 
tee, to  secure  the  said  notes,  and  they  were  then  sold  by  the 
brokers  to  third  persons  for  valuable  considerations,  but  at 
a  rate  of  discount  greater  than  the  legal  rate.  The  notes  not 
having  been  paid  at  maturity,  the  property  was  sold  to  sat- 
isfy the  debts,  and  L.  W.  Pizzini  became  the  purchaser. 
This  suit  was  brought  by  Mrs.  Mary  C.  Bailey  to  annul  the 
deed.  The  cause  having  been  referred  to  a  commissioner, 
who  reported  that  the  deeds  were  valid,  and  that  the  debts 
secured  by  them  should  be  paid,  the  report  of  the  commis- 
,si()ner  was  excepted  to  on  the  three  grounds  stated  in  the 
opinion  of  the  court.  All  three  of  these  exceptions  were 
overruled  by  the  chancery  court,  and  from  that  decree  Mrs. 
Bailey  appealed. 

It  is  needless  to  set  out  the  facts  as  to  the  mental  capacity 
of  the  trustee  at  the  time  of  the  ti'ansaction.  About  twenty 
witnesses  were  examined  and  many  opinions  expressed.  The 
commissioner  and  chancellor  thought  he  was  capable  of  doing 
the  acts  he  performed  as  trustee,  and  the  chancellor  thought 
Mrs.  Bailey,  by  signing  the  written  request  asking  the  trus- 
tee to  do  what  he  did,  was  estopped  to  deny  his  cajmcity  to 
do  as  she  had  by  the  writing  requested  him.  The  court  of 
appeals  thought  the  trustee  was  mentally  incapable  of  doing 
any  act  which  would  bind  his  cestui  que  trunt, 

Jos,  OhriHfian  and  Sands^  Leake  dt  Cay^ter^  for  the  apix*l- 
lants. 

A.  M.  KeHey^  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 
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This  is  an  appeal  from  a  decree  of  the  chancery  court  of 
the  city  of  Richmond,  entered  on  the  4:th  day  of  November, 
1880,  in  the  above-named  suits.  Under  the  post-nuptial 
settlement  of  January  31st,  1866,  the  real  estate  is  to  be 
held  by  the  wife  during  her  life  under  its  provisions,  the 
trustee  to  reinvest  if  the  same  shall  be  sold.  The  trustee, 
pending  the  transactions,  the  subject  of  litigation  here,  was 
the  husband  of  the  appellant,  Mary  C.  Bailey.  The  wife 
and  the  trustee  made  a  trust  deed  conveying  the  property  to 
secure  a  debt  of  $3,800,  and  these  suits  are  brought  by  Mrs. 
Bailey  and  her  children,  respectively,  to  prevent  the  sale  of 
the  said  property  under  the  deed. 

The  chancery  court  dissolved  the  injunction  by  decree  of 
that  date  on  the  4th  of  November,  1880,  and  appointed 
commissioners  to  make  sale  of  the  said  lands  unless  the  debt 
was  paid  in  sixty  days.  From  this  decree  Mrs.  Bailey 
appealed  to  this  court. 

The  cause  came  up  in  the  said  chancery  court  on  excep- 
tions to  the  commissioner's  report,  among  which  were  : 

1st.  That  the  commissioner  had  reported  that  the  trustee 
and  husband  of  this  married  woman  was  competent  to  con- 
tract in  the  time  of  the  execution  of  the  trust  deed  in  ques- 
tion, dated  April  18th,  1877. 

2d.  That  the  commissioner  had  reported  the  trust  deed 
binding  on  Mrs.  Bailey  and  her  children. 

3d.  That  the  commissioner  reported  that  the  debt  was 
not  usurious. 

This  is  a  case  upon  the  facts  of  peculiar  and  severe  hard- 
ship. The  evidence  shows  that  the  trustee  and  husband  was 
an  imbecile,  if  not  an  actual  lunatic.  Under  the  guise  of 
selling  notes,  the  money  was  borrowed  by  him  at  a  rate  of 
interest  in  excess  of  the  rate  allowed  by  law,  and  the  whole 
was  finally  secured  by  a  trust  deed,  which  was  made  to  con- 
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form  as  near  as  possible  to  the  terms  of  alienation  prescribed 
in  the  deed  of  settlement.  It  is  a  fundamental  rule  that  to 
make  a  deed  valid  the  parties  must  be  competent  to  contract. 
The  trustee  and  husband  in  this  case  was  incompetent,  and 
for  that  reason  the  deed  is  not  valid  and  binding  on  any  of 
the  beneficiaries  in  the  deed  of  settlement  of  January  31st, 
1S66,  and  the  chancery  court  erred  in  overruling  this  excep- 
tion. 

The  second  exception  as  to  right  of  alienation  and  the  deed 
of  settlement  aforesaid  should  have  been  sustained.  This 
case  upon  that  point  is  controlled  by  t&e  case  of  the  Bank  of 
Greensboro  v.  Chambers,  in  30th  Gratt.  We  may  say  here, 
as  in  that  case,  that  it  is  conceded  that  this  is  a  separate 
estate,  belonging  to  Mrs.  Bailey  under  the  deed  of  settlement. 
A  married  woman^is  the  owner  of  her  separate  estate  and  of 
the  right  of  disposal  of  the  same,  subject  to  such  limitations 
as  are  contained  in  the  instrument.  '^In  the  construction  of 
every  instrument,  the  paramount  rule  is  to  construe  it  so  as 
if  possible  to  give  effect  to  every  part  of  it,  and  in  order  to 
discover  the  intention  of  the  parties  we  look  not  only  to  the 
terms  of  the  instrument,  but  to  the  subject-matter  and  the 
surrounding  circumstances.'' 

Looking  to  the  deed  of  settlement  we  see  that  the  leading 
intent  was  to  provide  and  to  secure  a  home,  maintenance  and 
support,  not  for  the  wife  only,  but  for  the  children.  It  was 
the  clear  and  plain  intention  of  this  settlement  to  provide 
for  the  wife,  to  give  her  the  use  of  the  profits,  and  the  right 
to  alienate  is  limited  by  the  command  therein  to  reinvest  the 
proceeds.  Under  the  transactions  in  this  case  the  wife  has 
been  induced  to  enter  into  a  deed  which  results  in  the  abso- 
lute alienation  of  the  trust  subject.  We  are  of  opinion  that 
under  the  terms  of  the  deed  of  settlement  of  January  Slst, 
1866,  the  wife  could  use  and  dispose  of  only  the  annual 
rents,  issues  and  profits,  and  by  and  with  the  consent  and 
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concurrence  of  the  trustee  in  due  form  to  alienate  in  order 
to  reinvest  the  proceeds  of  the  corpus.  These  speculative 
and  indeed  questionable  transactions  result  in  a  complete 
alienation  of  the  corpus  of  the  trust  subject  and  that  too 
without  the  concurrence  of  the  trustee,  because  an  insane 
trustee  cannot  contract,  cannot  consent,  can  do  no  valid  or 
binding  act  either  alone  or  in  conjunction  with  any  other  per- 
son, and  the  supposed  trust  deed  of  April  18th,  1877,  is  in- 
valid and  not  binding,  and  the  court  should  have  sustained 
the  second  exception  upon  that  ground  and  held  the  deed  in- 
valid. These  two  exceptions  having  been  sustained  the  third 
ceases  to  be  of  any  great  importance,  but  that  also  should  have 
been  sustained.  The  transactions  were  plainly  usurious  ;  the 
usury  is  transparent  throughout.  The  case  of  Whitworth  v. 
Adams,  5  Rand.  333,  and  subsequent  cases  affirming  the  same, 
including  Gimmi  v.  CuUen,  20  Gratt.  439,  proceed  upon 
the  principle  that  the  purchaser  did  not  know  that  the  note 
was  sold  for  the  benefit  of  the  maker,  and  he  was  protected 
as  an  innocent  purcha<?er.  These  cases  have  no  application 
to  a  case  like  this ;  the  maker  of  the  note  was  the  endorser, 
and  borrowed  money  on  the  note  at  usurious  rates  of  interest, 
and  the  usury  is  stamped  on  the  whole  transaction.  The  pro- 
ceedings and  the  veiy  proofs  in  the  case  treat  and  describe 
the  transaction  as  a  loan  to  the  trustee,  and  all  the  persons 
dealing  with  this  note  appear  to  be,  and  doubtless  were,  en- 
tirely familiar  with  all  the  attendant  circumstances  ;  the  usury 
was  not  only  transparent  and  exhorbitant,  but  the  whole 
transaction  seems  to  be  unconscionable  and  not  such  as  a 
court  of  equity  should  enforce. 

The  court  below  erred  in  overruling  these  exceptions  to 
the  commissioner's  report,  and  the  decree  of  the  said  chan- 
cery court  must  be  reversed  and  annulled. 

The  said  court  should  have  sustained  the  said  exceptions 
and  entered  an  order  perpetuating  the  injunction  against  the 
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defendants,  Hill  and  Pizzini,  setting  aside  as  invalid  the  deed 
of  April  18th,  1877. 

Hinton,  J.,  thought  the  cestui  que  ^n/«^  should  be  charged 
with  such  pai-t  of  the  fund  as  was  expended  for  her  support 
and  maintenance. 

Reversed. 
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Yost 

V. 

Geisler,  Adm'r. 

{Supreme  Court  of  Appeals  of  Virginia ^  J^hy  /^^?.) 

[Virginia  L/aw  Journal,  1883,  p.  624.] 

Sale  of  Land — Deficiency  in  Quantity — Abatement— Rule.* 

Where  there  is  a  deficiency  in  the  quantity  of  land  sold,  the  rule 
of  compensation  or  abatement  is  according  to  the  average  value 
per  acre  of  the  whole  tract,  unless  particular  circumstances  require 
a  departure  from  that  rule.  Blessing's  Adm'r  v,  Beatty,  1  Rob. 
R.  305. 

Same — Case  at  Bar. 

Y.  purchased  of  M.  a  tract  of  land  represented  to  contain  two 
hundred  and  forty  acres,  which  both  believed  to  be  a  correct  esti- 
mate, for  $5,000.  M.  said  he  thought  the  tract  contained  two  hun- 
dred and  fifty  acres,  and  that  he  must  have  twenty  dollars  per 
acre.  The  improvements  consisted  of  a  modern  frame  dwelling, 
and  the  usual  outhouses,  with  fences,  etc.  Upon  actual  survey  the 
land  fell  short  seventy-five  acres :  held : 

^  Same— By  the  Acre — Abatement. 

1.  This  was  a  sale  by  the  acre,  and  not  in  gross,  and  Y.  is 
entitled  to  compensation  or  abatement  for  the  deficiency. 

Same — Same— Same — Case  at  Bar. 

2,  In  ascertaining  the  compensation  or  abatement,  it  was  error 
to  deduct  for  the  value  of  the  improvements  and  the  fences ; 
these  were  not  circumstances  such  as  require  a  departure  from 
the  general  rule. 

Same. 

As  to  sales  by  the  acre  and  in  gross,  and  contracts  of  hazard, 
see  the  opinion  of  the  court. 

♦See  foot-note  to  Caldwell  v,  Craig,  21  Gratt.  132  (Va.  Rep. 
Anno.). 

1  Va  Dec— 35 
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Appeal  from  circuit  court  of  Washington  county. 
The  facts  sufficiently  appear  in  the  opinion. 
John  A.   Canipbell^  for  appellant. 
Daniel  Trigg ^  for  appellee. 
Lacy,  J.,  delivered  the  opinion  of  the  court. 

In  the  year  1877  Lewis  M.  Yost,  the  appellant,  purchased' 
of  Dr.  Jasper  N.  Mallicote,  of  Washington  county,  a  tract 
of  land  represented  by  the  said  vendor  to  contain  two  hun- 
dred and  forty  acres,  at  the  price  of  $5,000,  and  took  pos- 
session of  the  property  in  the  fall  of  that  year,  complied 
with  the  terms  of  sale  by  paying  the  cash  payment  and  ex- 
ecuting his  bonds  for  the  deferred  payments.  Suits  were 
afterwards  brought  upon  these  bonds  and  judgment  recovered 
upon   them. 

When  payment  was  about  to  be  enforced  upon  these  bonds 
and  judgments,  Yost,  the  purchaser,  caused  the  land  to  be 
surveyed  and  discovered  a  deficiency  in  quantity  of  seventy- 
five  acres,  the  tract  of  land  turning  out,  upon  actual  survey, 
to  contain  only  one  hundred  and  sixty-five  acres.  It  is  con- 
ceded on  all  sides  that  the  deficiency  was  unknown  both  to 
the  vendor  and  vendee  at  the  time  of  the  purchase,  and  was 
a  mutual  mistake.  It  is  clear  from  the  evidence  that  the 
vendor,  however,  by  mistake  represented  to  the  vendee  the 
land  to  contain  certainly  two  hundred  and  forty  acres,  and 
said  he  thought  he  ought  to  have  twenty  dollars  an  acre  for 
his  land  ;  that  he  thought  the  tract  contained  two  hundred 
and  fifty  acres,  and  that  he  must  have  $5,000  for  the  tract 
of   land. 

The  sale  was  thus  consummated.  The  only  question  here 
before  this  court  is,  what  is  the  true  measure  of  compensa- 
tion for  the  deficiency  in  quantity  of  the  land  ?     The  circuit 
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court  adopted  the  following  method  of  ascertaining  the  com- 
pensation to  be  paid  for  the  loss  :  *'This  is  ascertained  by 
estimating  the  value  of  the  buildings  on  the  premises  at  the 
date  of  the  contract  and  subtracting  this  value  from  the 
$5,000,  contract  price,  and  then  estimating  the  price  per 
acre,  supposing  the  tract  to  contain  two  hundred  and  forty 
acres,  based  upon  the  balance  of  the  contract  price,  after 
deducting  the  value  of  the  buildings.  The  real  loss  will  be 
the  product  of  the  number  of  acres  deficient,  into  this  aver- 
age price  for  the  land"  ;  and  declared  that  this  mode  is 
warranted  by  Hoback  v.  Kilgore,  26  Gratt.  and  Watson  v. 
Hoy,   28  Qratt. 

In  the  last-named  case  the  judge,  who  delivered  the  opin- 
ion of  the  court,  says  :  ''Being  of  opinion,  for  the  reasons 
stated,  that  the  appellant  was  entitled  to  a  proper  abatement 
of  the  balance  of  the  purchase  money  owing  by  him,  for  the 
deficiency  of  thirty-four  and  one-half  acres  in  the  quantity 
of  land  bought  by  him,  and  consequently  that  the  court  be- 
low erred  in  dismissing  his  petition,  it  only  remains  to  con- 
sider what  should  be  allowed  him  by  way  of  abatement. 
The  rule  of  compensation  or  abatement  is  according  to  the 
average  value  per  acre  of  the  whole  tract,  unless  particular 
circumstances  require  a  departure  from  that  rule";  citing 
Blessing's  Adm'r  v.  Beatty,  a  case  from  the  same  county  of 
Washington,  from  which  thisappeal  comes,  decided  in  1830. 
The  rule  there  laid  down  is  taken  from  the  last-named  case, 
which  is  reported  in  Rob.  R.,  vol.  I,  305,  and'is  the  correct 
rule,  as  will  be  seen  by  an  inspection  of  all  the  reported 
cases  bearing  on  this  subject,  which  are  cited  in  the  opinion 
in  Watson  v.  Hoy,  fnipra. 

The  essential  difference  between  this  rule  and  the  rule 
laid  down  by  the  circuit  court  is  obvious.  The  circuit 
court  in  this  case  makes  the  exception  the  rule.  In  this 
ca«e  the  circuit  court  says:     "The  relief,  however,  ought 
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not  to  be  the  average  price  per  acre.  This  is  the  exact 
measure  of  damages  where  land  alone  is  sold.  But  where 
land  with  very  valuable  buildings  is  sold,  and  there  is  a 
mere  deficiency  in  quantity  of  land,  but  all  the  buildings  are 
secured,  it  would  be  an  absurd  measure  of  damages."  And 
proceeds  to  decree  upon  an  estimate  of  the  buildings  upon 
this  tract  of  land  at  $2,271,  when  the  entire  tract  of  one 
hundred  and  sixty-five  acres  was  estimated  at  a  price  which 
brought  it  below  that  sum. 

The  estimate  of  the  buildings  as  filed  in  this  cause  is  an 
illustration  of  the  wisdom  of  the  rule  heretofore  maintained 
by  this  court,  and  a  warning  against  the  new  departure 
taken  by  the  circuit  court. 

This  court,  in  Watson  v.  Hoy,  supi^a^  was  of  opinion 
that  in  that  case  there  were  particular  circumstances  re- 
quiring a  departure  from  the  rule,  on  account  of  bridge 
privileges  and  fisheries  of  great  value,  and  the  exceptional 
character  of  the  elegant  mansion  at  Chatham.  But  what 
and  where  are  the  exceptional  and  particular  circumstances^ 
in  this  case  ?  A  wooden  frame  house  with  the  usual  out- 
buildings and  fences  seems  to  present  the  most  ordinary 
case  which  could  be  stated,  and  the  estimate  and  deduction 
of  the  value  of  the  fences  seems  to  be  unprecedented.  If 
the  value  of  the  fences  on  the  farm  is  to  be  considered, 
it  must  have  been  upon  the  presumption  that  the  seventy- 
five  acres  deficient  would  have  been  without  fences,  which 
seems  to  be  an  unsupported  presumption. 

The  decree  of  the  circuit  court  is  plainly  erroneous. 

When  the  parties  contract  for  the  payment  of  a  gross  sum 
for  a  tract  or  parcel  of  land  upon  an  estimate  of  a  given 
quantity,  which  influences  the  price  agreed  to  be  paid,  there 
is  no  mistake  in  the  terms  of  the  contract,  nor  in  the  appli- 
cation of  those  terms  to  the  subject  ;  but  the  mistake  is  in 
an  important   element  of  the  contract,  which,  if   correctly 
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understood  at  tbe  time,  would  ia  all  probability  have  pre- 
vented the  contract  from  being  made,  or  have  varied  its 
terms.  That  such  cases  required  relief  in  equity  is  well 
established.  The  proper  relief  is  to  set  aside  the  contract, 
or  to  give  a  just  compensation,  such  as  will  place  the  parties 
in  the  same  relative  situation  in  which  they  would  probably 
have  placed  themselves  if  the  true  state  of  the  facts  had  been 
known  when  they  made  their  agreement. 

Upon  the  question  of  compensation  the  substantial  distinc- 
tion is  between  a  sale  that  is  a  contract  of  hazard  and  one 
that  is  not.  A  sale  in  gross,  when  applied  to  the  thing  sold, 
means  a  sale  by  the  tract  without  regard  to  quantity,  and 
is  in  that  sense  a  contract  of  hazard.  Russell  v.  Keeran,  8 
Leigh  19. 

In  that  sense,  however,  the  distinction  sometimes  taken 
between  a  sale  in  gross  and  a  sale  by  the  acre  is  too  narrow, 
inasmuch  as  though  a  sale  in  gross  thus  understood  is  a  con- 
tract of  hazard,  a  sale  by  the  acre  may  be  so  too.  A  sale 
by  the  acre  at  a  given  sum  per  acre  carries  out  the  intention 
of  the  parties  whether  they  are  correct  or  mistaken  in  their 
estimate  of  the  quantity  ;  whereas  a  sale  in  gross  effectuates 
their  intention  only  when  they  are  correct  as  to  quantity. 
The  true  ground  of  relief  is  as  to  the  mistake  of  the  parties. 
Por  example,  when  a  given  sum  per  acre  is  not  an  even  quo- 
tient of  the  gross  price  stipulated  it  cannot,  as  has  some- 
times been  supposed,  serve  to  show  that  the  sale  is  a  sale  in 
gross  (understood  as  a  contract  of  hazard),  inasmuch  as  it 
may  well  have  happened,  not  merely  that  there  was  no  sale 
by  the  acre,  but  no  estimate  of  the  price  per  acre  which  the 
gross  price  would  give,  and  yet  the  gross  sum  may  have 
been  influenced  by  the  supposed  quantity,  by  enhancing  or 
diminishing  the  value  according  to  an  aggregate,  and  not  a 
distributive  estimate.  See  the  opinion  of  Baldwin,  Judge, 
in  Blessing's  Adm'r  v.  Beatty,  sujyra. 


Digitized  by  VjOOQ IC 


550  Yost  v.  Geisler.  [Vol.  1 

The  question  of  compensation  usually  arises,  not  in  sale.s 
by  the  acre,  but  in  sales  for  a  gross  sum.  The  first  enquiry 
is,  did  the  parties  make  a  mistake  in  their  estimate  of  the 
quantity  which  influenced  the  price  i  and  then  whether,  not- 
withstanding the  mistake,  they  have  waived  their  right  to 
compensation  by  a  contract  of  hazard  ?  The  estimate  of 
the  quantity  should,  as  a  general  rule,  always  be  taken  ta 
have  influenced  the  price.  In  the  case  before  us  the  quantity 
is  not  stated  in  the  deed,  but  the  quantity  appears  to  have 
been,  throughout  all  the  negotiations  from  first  to  last,  mat- 
ter of  discussion,  consideration  and  contract  on  both  sides. 
For  the  reasons  stated  above  I  think  the  circuit  court  erred 
in  the  mode  adopted  in  ascertaining  the  measure  of  damages. 
This  is  a  case  of  a  deficiency  in  <|uantity  within  the  bounda- 
ries of  the  tract  conveyed. 

In  such  a  case  the  general  I'ule  of  compensation  is  accord- 
ing to  the  average  value  of  the  whole  tract,  and  there  are  no 
peculiar  circumstances  in  this  case  requiring  a  departure 
from  that  rule.  The  sale  was  based  upon  an  estimate  of  $20 
per  acre  for  the  whole  tract  of  land,  and  the  deficiency  was 
seventy-five  acres.  The  true  abatement  is  the  amount 
obtained  by  multiplying  these  two  numbers  together,  to  wit : 
$1,500,  which  should  be  credited  on  the  principal  sum  still 
owing  by  the  appellant  as  of  the  date  when  it  bears  interest. 

I  am  for  reversing  the  decree  of  the  court  below  and 
remanding  the  cause  for  further  proceedings  to  be  had  thereiu 
in  accordance  with  this  opinion. 

Reversed. 
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Sexton's  Ex'x  et  als. 


Patterson  et  als. 

{Supreme  Court  of  Appeals  of  Virginia,  November  1$,  1883,) 

[Virginia  Law  Journal,  1884,  p.  72.] 

Practice  in  Equity— Interlocutory  Decree — Appeal. 

A  party  complaining  of  an  interlocutory  decree  of  the  kind  from 
which  the  statute  allows  an  appeal  may  take  such  appeal  at  once, 
or  he  may  await  the  entry  of  a  final  decree ;  it  is  only  to  final 
decrees  that  the  two  years*  limitation  for  appeals  applies.  Code 
1873,  ch.  178,  \  2. 

Same — Final  Decree. 

A  final  decree  is  one  which  disposes  of  the  whole  subject,  gives 
all  the  relief  contemplated,  and  leaves  nothing  to  be  done  by  the 
court  in  the  cause. 

Same— Same — Case  at  Bar. 

In  a  cause  land  was  sold  to  satisfy  a  judgment  lien,  and  one 
payment  of  the  purchase  money  had  been  thus  applied  when  peti- 
tions were  filed  b3'  creditors  holding  judgment  liens  upon  the  land 
prior  to  that  of  the  plaintiff,  asking  to  be  first  satisfied,  and  a 
decree  was  entered  directing  the  payment  of  their  judgments  before 
that  of  the  plaintiff.  The  proceeds  of  sale  being  insufficient  to 
pay  all  the  liens,  the  plaintiff  filed  a  petition  praying  that  the  land 
be  resold;  a  decree  was  entered  denying  the  petition:  held,  these 
were  not  final  decrees. 

Judicial  Sales— Caveat  Emptor.* 

It  is  well  settled  in  Virginia  that  the  rule  caveat  emptor  strictly 
applies  to  judicial  sales. 


*See  monographic  note  on  ** Judicial  Sales'*  appended  to  Walker 
V,  Page,  21  Gratt.  636  (Va.  Rep.  Anno.)'. 
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Same — Judgment  Liens. 

lyand  having  been  sold  to  pay  a  junior  judg-nient,  and  the  sale 
confirmed  and  a  decree  entered  directing  the  purchase  money  to  be 
paid  to  the  plaintiff  as  it  is  collected,  the  land  is  liable  in  the 
hands  of  the  purchaser  for  a  prior  judgment,  and  it  was  error  to 
direct  the  payment  of  those  judgments  out  of  the  purchase  money 
in  preference  to  the  plaintiff's  judgment,  upon  petitions  filed  in 
the  cause  by  the  prior  judgment  creditors. 

Same — Resale. 

It  was  not  error  to  refuse  a  resale  at  the  instance  of  the  plaintiff, 
no  good  ground  having  been  shown  therefor. 

Appeal  from  circuit  court  of  Bland  county. 

This  case  was  argued  at  Wytheville,  but  decided  at  Rich- 
mond. Bill  in  equity  by  Julia  Ann  Sexton,  executrix  of 
John  Sexton,  deceased,  against  S.  I.  Patterson,  to  be  subro- 
gated to  the  rights  of  numerous  judgment  creditors  of  the 
said  S.  I.  Patterson,  as  a  constable  of  Wythe  county,  which 
judgments  had  been  discharged  by  the  said  John  Sexton, 
who  was  surety  on  the  official  bond  of  the  said  Patterson. 
The  facts  are  sufficiently  stated  in  the  opinion.  The  grounds 
for  a  rehearing  as  shown  by  the  plaintiff  in  the  court  below 
were  that  no  account  of  liens  had  been  taken  in  the  case  ; 
that  the  coming  in  of  the  bank  and  Haller  changed  all  the 
circumstances  of  the  case,  introduced  facts  unknown  at  the 
former  sale,  put  the  plaintiflF  at  a  disadvantage  and  took  her 
by  surprise,  and  that  the  upset  bid  of  $2,000  would  insure 
complete  justice  to  all  parties. 

Crockett  cfc  Blair  and  D,  S.  Peirce^  for  the  plaintiffs. 

Williams^  Ilolbrook  cJ&  Thomas^  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  bill  was  filed  in  the  court  below  to  subject  the  real 
estate  of  the  defendant,  Patterson,  to  the  satisfaction  of  cer- 
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tain  judgments  which  had  been  obtained  against  him  on  his 
official  bonds  as  a  constable  of  Wythe  county,  and  which 
judgments  had  been  paid  by  the  plaintiff's  testator  as  a  surety 
on  those  bonds.  A  decree  was  entered  directing  a  sale  of 
the  land,  and  the  sale  was  duly  made  and  confirmed.  By 
the  decree  confirming  the  sale,  which  was  entered  at  the 
November  term,  1874,  a  commissioner  was  appointed  to 
collect  of  the  purchaser  the  deferred  payments  as  they  became 
due,  and  to  pay  the  same  when  collected  to  the  plaintiff. 
At  the  following  August  term,  the  Farmers'  Bank  of  Vir- 
ginia, and  Alex.  Haller,  trustee,  filed  their  respective  peti- 
tions in  the  cause,  in  which  they  alleged  that  they  had 
recovered  judgments  against  the  defendant,  Patterson,  which 
were  liens  on  his  real  estate  prior  to  the  judgments  in  favor 
of  the  plaintiff  ;  and  they  prayed  that  the  same  be  paid  out  of 
the  proceeds  of  the  sale  of  the  land  already  made  in  pref- 
erence to  the  plaintiff's  judgment. 

At  the  November  term,  1877,  a  decree  was  entered 
directing  the  receiver  out  of  the  proceeds  of  the  sale  to  pay 
first  the  bank  judgment,  secondly  the  Haller  judgment,  and 
lastly  the  plaintiff's  judgments.  The  fund  not  being  sufli- 
cient  to  pay  all  the  judgments,  the  plaintiff  at  a  subsequent 
term,  not  waiving  her  rights  under  previous  decrees,  filed  a 
{petition  praying  that  the  land  be  resold,  and  offering  an  upset 
bid  for  the  same.  The  prayer  of  the  petition  was  by  decree 
of  August  term,  1878,  denied,  and  at  the  May  term,  1881, 
the  cause  coming  on  to  be  finally  heard,  and  it  appearing 
that  the  first  deferred  payment  on  the  land  had  been  paid  to 
the  plaintiff,  as  directed  by  the  decree  of  the  November  term, 
1874,  it  was  decreed  that  she  repay  the  amount  so  paid  her 
to  the  receiver,  and  in  default  thereof  the  clerk  was  directed 
to  issue  a^.  Ju,  in  the  name  of  the  receiver,  to  be  levied  on 
the  goods  and  chattels  of  her  testator  in  her  hands  to  be 
administered.  And  thereupon  an  appeal  was  allowed  by 
this  court. 
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We  have  first  to  pass  upon  the  motion  to  dismiss  the  ap- 
peal ;  and  that  must  be  determined  with  reference  to  the 
nature  of  the  decrees  of  November  term,  1877,  and  of  Au- 
gust term,  1878.  If  either  of  those  decrees  is  a  final  decree, 
then  having  been  entered  more  than  two  years  before  the 
appeal  was  applied  for,  the  motion  to  dismiss  must  prevail. 
On  the  other  hand,  if  neither  is  a  final  decree,  the  motion 
must  be  dismissed.  The  characteristics  of  a  final  decree,  and 
the  cj'iteria  by  which  the  nature  of  such  decree  is  to  be  de- 
termined, are  well  defined  by  the  repeated  decisions  of  this 
court.  '*When  the  further  action  of  the  court  in  the  cause 
is  necessary  to  give  completely  the  relief  contemplated  by 
the  court,  there  the  decree  upon  which  the  question  arises 
is  to  be  regarded  not  as  final,  but  interlocutory."  And 
where  the  decree  "leaves  nothing  more  to  be  done  in  the 
cause,  no  subject  to  be  acted  upon  or  disposed  of,  no  ques- 
tion to  be  decided  by  the  court,  it  is  in  its  nature  final." 
Harvey  and  wife  v.  Bronson,  1  Leigh  108  ;  Cocke's  adm'r 
V.  Gilpin,  1  Rob.  R.  20  ;  Rawlings'  ex'or  v.  Rawlings  tit 
als.,  75  Va.  83. 

Applying  this  test  to  the  decrees  in  question,  we  are  of 
opinion  that  neither  is  a  final  decree,  but  that  both  are  in- 
terlocutory. The  decree  of  November  term,  1877,  while  it 
settled  the  principles  of  the  cause,  did  not  dispose  of  every 
(luestion  in  the  case,  leaving  nothing  more  for  the  court  to 
do.  It  directed  the  proceeds  of  the  sale  of  the  land  to  be 
applied  first  to  the  satisfaction  of  the  bank  judgment,  and 
then  to  the  satisfaction  of  the  Haller  judgment,  postponing 
to  both  the  payment  of  the  plaintiflF's  judgments.  But  at 
the  time  that  decree  was  pronounced,  the  first  deferred  in- 
stallment of  the  purchase  money  had  been  paid  to  the  plain- 
tiff. And  out  of  this  fact  arose  an  important  question  to  be 
determined  by  the  court,  namely,  whether  the  money  so 
paid  should  be  refunded  by  the  plaintiff.  Thus  the  case 
was  not  disposed  of  by  that  decree,  nor  by  the  decree  of  Aa- 
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gust  term,  1878,  which  simply  refused  a  resale  of  the  land, 
and  it  was  not  until  the  decree  of  the  May  term,  1881,  was 
rendered,  requiring  the  plaintiff  to  repay  to  the  receiver 
the  money  she  had  received  of  the  purchaser,  that  the  complete 
relief  was  given  to' the  senior  judgment  creditors  which  was 
contemplated  by  the  decree  of  November  term,  1877. 
The  statute  (Code,  ch.  178,  sec.  2)  allows  an  appeal 
from  an  interlocutory  decree  ''adjudicating  the  princi- 
ples of  a  cause,"  and  from  such  a  decree  the  party  com- 
plaining may  appeal  at  once,  or  he  may  await  the  entry 
of  the  final  decree.  It  is  only  in  respect  to  a  final 
decree  that  the  two  years'  limitation  prescribed  by  the 
statute  in  which  an  appeal  may  be  taken  is  applicable. 
Acts  of  Assembly,  1876-77,  pp.  30-31.  And  as  in  this  case 
the  appeal  was  applied  for  within  two  years  after  the  final 
decree  was  rendered,  the  case  is  properly  here,  although 
the  assignment  of  errors  and  the  prayer  of  the  petition  for 
appeal  in  terms  extended  to  the  interlocutory  decrees  only, 
and  the  order  of  this  court  allowing  the  appeal  is  in  general 
terms,  not  specifying  the  decree  or  decrees  from  which  the 
appeal  is  allowed.  The  motion  to  dismiss  must,  therefore, 
be  overruled. 

Upon  the  merits,  the  court  is  of  opinion  that  the  decree 
of  November  term,  1877,  is  erroneous.  It  is  well  settled  in 
Virginia  that  the  maxim  caveat  emptor  strictly  applies  to 
judicial  sales.  The  court  undertakes  to  sell  the  title,  such 
as  it  is,  of  the  parties  to  the  suit,  and  the  purchaser  acquires 
the  title  subject  to  all  its  defects.  The  rule  necessarily 
applies  to  all  judicial  sales  from  the  nature  of  the  transac- 
tion, there  being  no  one  to  whom  recourse  can  be  had  for 
indemnity  against  any  loss  which  may  be  sustained.  Long 
etaU,  V.  Weller'sex'or  etah.^  29Gratt.  3-17,  and  cases  cited. 
In  the  present  case  it  was  not  necessary  to  make  the  judgment 
creditors  of  the  defendant,  Patterson,  parties  to  the  suit. 
It  is  true  that  after  an   account   is  ordered  in  a  creditor's 
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suit  for  the  administration  of  assets,  all  other  pending  suits 
in  the  same  court  for  the  same  purpose  will  be  stayed,  and 
all  the  creditors  required  to  come  in  under  the  order  for  an 
account  in  the  suit  in  which  such  order  is  first  made.  Stephen- 
son V.  Taverners,  9  Gratt.  398.  But  such  is  not  this  case. 
Here,  when  the  petitions  of  the  bank  and  of  Haller,  trustee, 
were  filed  the  land  had  been  sold,  and  the  sale  confirmed, 
and  the  proceeds  ordered  to  be  paid  over  when  collected  to 
the  plaintiff.  The  title  acquired  by  the  purchaser  at  the  sale 
was  subject  to  the  encumbrances  of  the  judgments  of  the 
|)etitioners,  who  were  at  liberty  to  enforce  their  liens  on  the 
land  notwithstanding  that  sale.  And  the  circuit  court  erred 
in  directing  the  proceeds  of  that  sale  to  be  applied  to  the 
discharge  of  those  liens  to  the  prejudice  of  the  plaintiff^s 
judgments. 

There  is  no  error  in  the  decree  refusing  a  resale  of  the 
land,  at  the  instance  of  the  plaintiff,  as  no  sufficient  ground 
therefor  is  shown.  Belvin  v.  Melhorn,  76  Va.  639,  and 
cases  cited. 

And  as  the  final  decree  in  the  case  is  founded  upon  and 
was  intended  to  give  the  relief  contemplated  by  the  decree 
of  November  term,  1877,  it  necessarily  follows  that  it  must 
fall  with  the  reversal  of  that  decree,  and  a  decree  will  be 
entered  accordingly. 

Decree  reversed. 
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Apperson 

V. 

Cabell,  Trustee,  &c. 

{Supreme  Court  of  Appeals  of  Virginia^  December^  i88j.) 

[Virg-inia  Law  Journal,  1883,  p.  81.] 

Pleading    and    Practice — Motion    for    Continuance — Discretion    of 
Court. 

A  motion  for  a  continuance  is  addressed  to  the  sound  discretion 
of  the  court,  under  all  the  circumstances  of  the  case,  and  the  action 
of  the  court  upon  such  a  motion  will  not  be  disturbed  by  an  appel- 
late court  unless  it  is  plainly  erroneous.  Vide  Commonwealth  v. 
Mister,  8  V.  L.  J.  50. 

Pleading  and  Practice— Motion  for  Continuance— Case  at  Bar. 

A  bill  was  filed  at  April  rules,  and  at  the  following*  May  rules 
the  defendant  filed  his  answer,  and  the  clerk  put  the  case  on  the 
docket  ex  vtero  vtolu;  the  plaintiff  took  the  deposition  of  one 
witness,  which  at  the  instance  of  the  defendant  was  taken  during* 
the  term  of  the  court,  which  met  during  the  month  of  May ;  when 
the  case  was  called  at  the  same  term  the  plaintiff  moved  for  a 
continuance,  upon  the  ground  that  he  had  not  had  time  to  take 
evidence  to  sustain  his  case  and  he  filed  an  affidavit  setting  out 
the  facts.  The  court  overruled  the  motion  and  dismissed  the  bill: 
heldy  the  action  of  the  court  was  plainly  erroneous,  and  the  decree 
must  be  reversed. 

Appeal  from  circuit  court  of  Buckingham. 

Bill  in  equity  by  Sterling  N.  Apperson  against  Wm.   M. 
Cabell,  trustee,  and  others,  to  enforce  the  satisfaction  of 

*See  monographic  note  on  ** Continuances**  appended  to  Harman 
V.  Howe,  27  Gratt.  676. 
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certain  judgments  held  by  said  Apperson  as  assignee  of  one 
Staples  out  of  certain  lands  held  by  said  Cabell  as  trustee, 
upon  which  it  was  claimed  the  said  judgments  were  liens. 

The  facts  are  sufficiently  stated  in  the  opinion. 

R.  T.  Huhard^  for  the  appellant. 

ir.    M,    Cabell^    Gay  tfe   (rUUam  and    Woodfin^    for  the 
appellee. 

Lacy,  J.,  delivered  the  oi)inion  of  the  court. 

This  is  an  appeal  from  the  circuit  court  of  Buckingham 
county,  rendered  at  the  May  term,    1879. 

There  are  three  assignments  of  error  in  this  case,  but  in 
the  view  we  take  of  the  case  it  is  necessary  to  pass  on  only 
one. 

This  suit  was  instituted  at  the  April  rules  1879,  by  the 
appellant,  against  Wm.  M.  Cabell,  trustee  for  Mildred  K. 
Cabell,  his  wife,  the  said  William  M.  Cabell  in  his  own 
right,  and  Mildred  K.  Cabell,  his  wife,  Walter  Staples  and 
L.  C.  Moseley,  sheriff,  and  as  such  administrator  of  Gran- 
dian  Moseley,  deceased.  At  the  May  rules  Wm.  M.  Cabell, 
trustee,  filed  his  answer ;  no  other  defendants  answered. 
The  plaintiff  took  the  deposition  of  one  witness,  and  the 
next  term  of  the  circuit  court  of  Buckingham  coming  in  in 
the  same  month,  at  the  request  of  the  defendant  the  said 
deposition  was  taken  in  term,  and  the  case  having  been  placed 
on  the  docket  by  the  clerk  without  the  direction  of  the  plain- 
tiff, the  case  was  called  in  court  for  trial,  when  the  plaintiff 
stated  to  the  court  that  he  was  not  ready  for  trial,  had  not 
taken  his  testimony,  that  the  answer  had  been  filed  less  than 
one  month,  that  he  had  not  caused  the  case  to  be  set  for 
hearing,  though  under  the  49th  section  of  chapter  167  of  the 
Code  he  had  the  right  to  do  so  upon  his  bill  being  taken  for 
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confessed  or  upon  the  answer  of  the  defendant  or  a  general 

replication  thereto,  because  he  was  not  ready  to  trj 

that  the  answer  contained  scandalous  matter  to 

wished  to  except  ;  that  upon  purging  the  answer  o: 

rities  and  irrelevancies  he  wished  to  take  further 

to  sustain  the  case  on  his  part ;  that  under  the  sa 

the  defendant  could  not  have  the  cause  set  for  heai 

four  months,  which  time  had  not  elapsed,  only  ps 

month  having  elapsed,  and  moved  the  court  to  co 

case,  and  filed  affidavit  of  the  said  facts  in  due  f< 

the  court  decided  to  try  the  case  then,  when  it  is  > 

record  that  the  counsel  for  the  plaintiff  withdrew 

case  and  left  the  plaintiff  unrepresented  by  counsel, 

upon  the  court  dismissed  the  plaintiff's  bill  with 

decree  entered  the  same  day. 

From  this  decree  the  plaiqtiff  applied   to  this 

an   appeal   which   was  awarded  by  one  of  the  jud^ 

court,  July  14th,    1881. 

The  question  of  continuance  is  the  only  one  we  deem  it 
necessary  to  consider  in  this  case.  A  motion  for  contin- 
uance is  generally  addressed  to  the  sound  discretion  of  the 
court,  under  all  the  circumstances  of  the  case  and  although 
an  appellate  court  will  supervise  the  action  of  an  inferior 
court  on  such  a  motion,  it  will  not  reverse  a  judgment  on 
that  ground  unless  such  action  was  plainly  erroneous.  But 
when  a  continuance  has  been  improperly  refused,  and  any 
party  aggrieved  thereby  brings  the  case  to  this  court 
upon  appeal,  the  case  will  be  for  that  cause  reversed. 
Hewitt  V.  The  Commonwealth,  17  Gratt.  627;  Taylor  v. 
Peck,  21  Gratt.  11;  Russel's  Case,  28  Gratt.  930;  38 
Gratt.  443;  12  Gratt.  564. 

The  usual  and  proper  construction,  we  think,  of  the  stat- 
ute cited  above,  49th  section,  chapter  167,  is  that  the  plain- 
tiff is  entitled  to  have  his  cause  set  for  hearing,  after  his 
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bill  has  been  taken  for  confessed  at  rules  or  answer  filed, 
and  that  the  clerk  in  the  absence  of  direction  from  the 
plaintiff  gives  him  the  benefit  of  this  law  when  the  pleadings 
have  reached  that  stage  at  the  rules  ;  it  could  not  be  held  to 
be  necessary  to  keep  a  case  at  rules  after  it  was  there  matured. 

But  the  cause  having  been  set  for  hearing  and  being  upon 
the  docket  of  the  court,  under  the  circumstances  of  this  case 
the  circuit  court  erred  in  overruling  the  motion  of  the  plain- 
titf  for  a  continuance. 

The  only  deposition  which  had  been  taken  had  been  de- 
layed at  the  motion  of  the  defendant  to  the  term  ;  the  plain- 
tiff makes  affidavit  or  one  is  made  for  him  that  he  has  other 
testimony  material  to  his  case,  and  the  fact  relied  upon  by 
the  defendant,  the  appellee  here,  that  this  witness  did  not 
make  out  his  case  for  the  appellant  constitutes  no  ground  to 
refuse  him  an  opportunity  to  take  other  testimony  and 
mature  his  case,  especially  when  we  bear  in  mind  that  this 
was  the  first  calling  of  the  case  which  was  a  chancery  cause 
and  had  been  instituted  the  preceding  month. 

We  are  of  opinion  to  reverse  the  decree  of  the  circuit 
court  and  to  remand  the  cause  for  further  proceedings  to  be 
had  therein. 

Decree  reversed. 
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Gallalee 

V, 

CaLVEKT  &  ALS. 

(Supreme  Court  of  Appeals  of  Virginiay  May^  1884,) 

[Virginia  Law  Journal,  1884,  p.  418.] 

Constitutional  Law — When  Legislature  May  Declare  Cases  in  Which 
Offices  Shall  Be  Deemed  Vacant. 
Where  no  provision  is  made  for  that  purpose  in  the  constitution, 
the  legislature  may  declare  the  cases  in   which   any  office  shall  be 
deemed  vacant.     Va.  Const.,  art.  V,  {  22. 

Petition  for  a  writ  of  mandamus. 

This  case  should  be  read  in  connection  with  that  of  Black 
V.  Trower,  mipra.  The  petitioner,  Gallalee,  was  appointed 
registrar  for  the  fourth  ward  of  Port«*mouth  on  January  24, 
1884,  under  the  law  as  it  then  was.  He  held  at  that  time, 
and  continued  to  hold  thereafter,  a  position  in  the  navy  yard 
at  Norfolk.  On  March  25,  1884,  the  respondent,  Calvert, 
was  appointed  registrar  for  that  ward  by  the  electoral  board 
of  Portsmouth,  under  the  act  of  the  legislature  of  February 
14,  1884,  which  was  under  review  in  Black  v.  Trower.  On 
March  28,  1884,  at  the  demand  of  Calvert  the  petitioner 
delivered  up  the  office  and  Calvert  entered  upon  its  duties. 
The  petitioner  afterwards  applied  for  this  writ  to  be  restored 
to  the  office,  upon  the  ground  that  the  act  creating  the  electoral 
board,  under  whose  appointment  Calvert  held,  was  un- 
constitutional and  void.  A  rule  yiisi  was  awarded  against 
Calvert  and  the  electoral  board  of  Portsmouth.  The  case 
was  heard  along  with  Black  v.  Trower,  and  the  right  of  the 
1  Va  Dec— 36 
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respondent  (Calvertj  to  the  office  is  governed  by  that  de- 
cision. The  act  of  the  legislature  of  February  22,  1884, 
declaring  certain  cases  in  which  offices  shall  be  deemed  va- 
cant, is  set  out  in  the  opinion. 

/>.  J,  Godwin^  Chrlfitlan  db  Christian  and  y.  F,  Crocker^ 
for  petitioner. 

Pegram  ik  Strlngfellow^  R,  C\  Marshall  and  W.  H.  Bur- 
;v>?/^//.y,  for  respondents. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

It  appears  by  the  record  that  at  the  time  of  the  peti- 
tioner's appointment  as  registrar  for  the  fourth  ward  of  the 
city  of  Portsmouth,  he  was  in  the  employment  of  the 
United  States  in  the  Gosport  navy  yard  ;  that  he  has  since 
continued  in  that  employment,  and  has  regularly  received 
for  his  services  a  stipulated  compensation. 

Where  no  provision  is  made  for  that  purpose  by  the  con- 
stitution, the  legislature  is  empowered  to  declare  the  cases 
in  which  any  office  shall  be  deemed  vacant.  Constitution, 
art.  \';  sec.  22.  And  by  an  act  approved  February  22, 
1SS4  (^ Acts  of  Assembly  1883-84,  p.  181),  it  is  declared  that 
any  person  holding  any  post  of  profit,  trust,  or  emolument 
under  the  government  of  this  state,  or  any  town,  city  or 
county  thereof,  who  shall  receive  in  any  way  from  the 
United  States  any  emolument  whatever,  or  who  accepts  any 
post  of  profit,  trust  or  emolument,  or  employment  in  any 
capacity,  under  the  government  of  the  United  States,  shall 
Ipso  facto  vacate  his  post  under  the  government  of  the  state, 
town,  city,  or  county,  as  the  case  may  be  ;  and  it  is  made 
the  duty  of  the  proper  authorities  of  the  commonwealth  to 
take  such  action  as  may  be  necessary  to  fill  the  vacancy  so 
created  whenever  the  fact  of  such  vacancy  shall  be  brought 
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to  their  attention.  The  petitioner  must,  therefore,  be  hel 
to  have  waived  his  right  to  the  office  of  registrar  by  hi 
continuance  in  the  employment  of  the  United  States,  an 
consequently  that  office  must  be  deemed  to  be  vacant. 

The  rule  is  discharged. 

Richardson,  J.,  dissents. 
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Geoseclose 

V, 

Habman. 

{Supreme  Court  of  Appeals  of  Virginia ,  June ^  1883,) 

[Virginia  Lraw  Journal,  1885,  p.  542.] 

Chancery  Practice — Pleadings — Allegation  of  Assignment. 

When  bill  alleges  assignment  of  judgment  sued  on  to  plaintiff,, 
and  it  is  not  controverted  in  pleadings  or  otherwise,  it  must  be 
taken  as  admitted. 

Same — Same — Case  at  Bar. 

^•>  judgment  debtor,  is  tenant  by  curtesy  in  250  acres  of  land,, 
.subject  to  widow's  dower ;  in  suit  by  junior  judgment  creditor, 
91^  acres  are  set  aside  for  dower  and  interest  of  G.  in  residue  sold 
and  purchased  by  H. ;  pending  subsequent  suit  by  senior  judgment 
creditor  to  sell  same  land,  widow  dies  and  G.'s  interest  in  the  91 J^ 
acres  vests ;  and,  without  amendment  of  pleadings,  is  first  sold  ia 
exoneration  of  H.*s  land:  keldx 

Same — Same — Same. 

1.  Not  error  for  which  decree  will  be  reversed.  The  court  could 
not  look  to  proceedings  in  first  suit,  referred  to  in  second  suit, 
to  ascertain  what  land  had  been  sold  therein^ 

Same — Decrees  by  Default — Correction  of  Errors — Statute  of  Limita- 
tions. 

2.  The  statute  (sec.  5,  ch.  177,  Code  1873)  gives  party,  against 
whom  judgment  or  decree  is  rendered  by  default,  five  years 
in  which  to  ask  correction  of  errors,  etc.  If  after  lapse  of  that 
time  case  is  reinstated  by  another  party  for  other  purposes,, 
it  is  not  competent  for  defendant  to  complain  of  such  errors. 

Appeal  from  circuit  court  of  Bland  county. 
The  opinion  states  the  case. 
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Caldvell,  for  appellant. 

Blair  c&  Pierce,  for  appellee. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Bland  county.  The  bill  was  filed  to  subject  the  real  estate 
of  the  defendant,  Groseclose,  who  is  the  appellant  here,  to 
the  satisfaction  of  a  certain  judgment  of  which  the  plaintiff 
is  assignee.  It  appears  that  at  the  June  rules,  1872,  a  suit 
was  instituted  against  the  same  defendant  by  one  J.  A.  Ben- 
nett, suing  for  the  benefit  of  himself  and  all  other  judgment 
i*reditors  of  the  defendant  who  might  choose  to  come  in  and 
contribute  to  the  costs  of  the  suit,  and  that  under  decrees  in 
that  suit  the  land  was  sold,  and  the  cause  afterwards  removed 
from  the  docket.  The  defendant  was  tenant  by  the  curtesy 
in  a  tract  of  250  acres  of  land  situate  in  the  county  of  Bland, 
acquired  by  his  wife  under  the  will  of  her  father,  and  subject 
to  the  widow's  dower.  In  the  progress  of  the  Bennett  suit 
01^  acres  of  the  land  were  assigned  the  widow  as  dower,  and 
the  interest  of  the  defendant  in  the  residue,  or  158|  acres, 
was  sold  to  the  appellee,  Harman,  who  duly  complied  with 
the  terms  of  the  sale. 

The  bill  in  the  present  suit  was  filed  at  the  October  rules, 
1879,to  subject  to  the  payment  of  the  plaintiff's  judgment 
the  same  land  which  in  the  Bennett  suit  had  been  sold  to 
Harman,  and  to  the  bill  the  latter  was  made  a  party  defend- 
ant. During  the  progress  of  the  .suit  the  widow  died,  and 
thereupon  the  interest  of  the  defendant,  Groseclose,  became 
vested  in  the  9H  acres  which  in  her  lifetime  had  been  as- 
??igned  her  as  dower.  This  fact  was  not  brought  to  the  atten- 
tion of  the  court  by  an  amendment  of  the  pleadings,  but  was 
nevertheless  relied  on  by  the  purchaser,  Harman,  who  in- 
sisted that  the  interest  to  which  the  judgment  debtor  had 
thus  become  entitled  should  be  first  subjected  in  exoneration 
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of  the  land  which  had  previously  been  purchased  by  him. 
The  circuit  court  sustained  this  view  by  the  decree  com- 
plained of. 

The  Bennett  suit,  it  seems,  was  stricken  from  the  docket 
at  the  May  term,  1876  ;  but  in  1882,  and  after  the  widow's 
death,  it  was  reinstated  on  the  docket  at  the  instance  of 
Harman,  who  claimed  to  be  entitled,  upon  her  death,- to  the 
dower  land,  by  virtue  of  his  purchase  of  the  defendant's 
curtesy.  This  claim  the  court  overruled,  but  the  record  in 
that  suit  was  considered  in  connection  with  this. 

In  the  petition  for  appeal  various  errors  are  assigned,  of 
which  the  first  is  that  the  plaintiff  was  not  entitled  to  a 
decree,  inasmuch  as  there  is  no  proof  of  the  assignment  of 
the  judgment  to  him  for  the  satisfaction •  of  which  the  suit 
was  brought.  But  this  objection  cannot  avail,  since  the 
assignment  is  distinctly  alleged  in  the  bill,  and  is  not  con- 
troverted in  the  pleadings  or  otherwise.  The  alleoration 
must  therefore  be  taken  as  admitted. 

The  next  error  assigned  is  that  the  bill  having  been  filed 
to  subject  the  land  which  Harman  had  purchased  in  the 
Bennett  suit,  and  there  having  been  no  subsequent  amend- 
ment of  the  pleadings,  neither  the  prayer  of  the  bill  nor  the 
power  of  the,  court  extended  beyond  the  land  described  in 
the  bill.  Undoubtedly,  it  would  have  been  more  regular  to 
have  amended  the  pleadings  so  as  to  have  embraced  the  land 
decreed  to  be  sold  ;  but  we  do  not  think,  under  the  circum- 
stances of  this  case,  that  the  failure  to  do  so  is  ground  for 
a  reversal  of  the  decree.  We  think  that  for  the  purpose  of 
ascertaining  what  land  had  been  sold  in  the  Bennett  suit,  it  was 
proper  to  look  to  the  record  in  that  case,  to  which  the  plead« 
ings  in  the  suit  refer.  And  it  appearing  from  that  record 
that  the  158i^  acres  had  been  sold,  it  was  the  right  of  the 
purchaser  to  demand  that  the  interest  of  the  judgment  debtor 
which  had  not  been  aliened  should  be  first  subjected  to  the 
satisfaction  of  the  plaintiff's  debt.     This  the  court  directed 


Digitized  by  VjOOQIC 


Va.  Dec.]  Groseclose  v.  Harman.  567 

to  be  done,  under  the  prayer  of  the  bill  for  general  relief, 
and  of  this  the  appellant  has  no  right  to  complain.  Nor  is 
there  anything  in  the  record  of  the  Bennett  suit  which  sup- 
ports the  contention  that  the  land  sold  therein  was  purchased 
by  Harman  under  an  agreement,  express  or  implied,  to 
discharge,  as  part  of  the  consideration  for  his  purchase,  the 
lien  asserted  in  the  present  suit.  On  the  contrary,  the  land 
was  sold  without  condition,  but  subject  to  that  recorded 
lien,  and  continued  subject  thereto,  inasmuch  as  the  plaintiff 
in  the  present  suit  was  not  before  the  court,  and  the  pro- 
ceeds of  sale  were  applied  to  the  payment  of  junior  liens. 
The  price  for  which  the  land  was  sold  may  have  been  inade- 
quate, but  the  sale  was  nevertheless  confirmed  without 
exception  being  taken  by  any  one. 

Errors  are  also  assigned  in  the  proceedings  in  the  Bennett 
suit,  the  first  being  that  the  judgment  of  the  plaintiff  was 
only  for  $15.07,  and  that  therefore  the  cause  was  not  within 
the  jurisdiction  of  the  county  court,  in  which  it  was  originally 
brought,  or  of  the  circuit  court,  to  which  it  was  subsequently 
removed.  This  objection,  however,  is  not  well  taken.  By 
mistake,  it  would  seem,  a  copy  of  a  judgment  for  interest 
obtained  under  the  provisions  of  the  stay  law,  then  in  force, 
and  for  the  sum  of  $15.07,  was  filed  as  an  exhibit  with  the 
bill ;  but  the  judgment  sought  to  be  enforced  was  in  fact 
$45.00,  as  alleged  in  the  bill  and  shown  by  the  report  of 
liens  which  was  made  in  the  case.  The  court,  then,  had 
jurisdiction  of  the  case ;  and  this  being  so,  it  is  needless  to 
consider  the  remaining  objections  which  are  urged  to  the 
regularity  of  the  proceedings  in  that  suit.  For  while  those 
proceedings  could  be  looked  to  for  the  purpose  aforesaid, 
the  case  was  not  upon  the  docket  for  the  correction  of  errors 
or  irregularities.  The  statute  gives  a  party  against  whom 
a  judgment  or  decree  is  rendered  by  default,  five  years  within 
which  to  come  in  and  ask  the  correction  of  any  error  for 
which  the  judgment  or  decree  may  be  reversed  by  an  appel- 
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late  court.  Code  1873,  ch.  177,  sec.  5.  But  the  case  is 
not  within  the  provisions  of  the  statute.  The  defendant,  it 
is  true,  did  not  appear  in  the  suit,  but  the  case  was  stricken 
from  the  docket  more  than  six  years  before  the  application 
to  reinstate  it  was  made.  And  then  the  application  was  made, 
not  by  the  defendant,  who  as  the  appellant  here  is  now  com- 
plaining of  alleged  errors  therein,  but  by  Harman,  the  pur- 
chaser. It  is  clear,  therefore,  that  the  case  is  not  now  before 
us  for  correction  of  errors,  if  any  there  be,  and  that  we  have 
no  authority  to  review  it  for  that  purpose. 

This  conclusion  renders  it  unnecessary  to  determine  the 
question  of  jurisdiction  raised  by  the  appellees  in  the  present 
case,  as  for  the  reasons  already  stated  the  decree  must  be 
affirmed. 

Decree  affirmed. 
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Lamb 

V. 

Taylor. 

{Supreme  Court  of  Appeals  of  Virginia^  February  ^  1886.) 

[Virginia  Law  Journal,  1886,  p.  245.] 

Equity  Jurisdiction— Usurpation  of  Mayor's  Authority  by  Police 
Commissioners — Injunction. 
The  mayor  of  Norfolk  sought  an  injunction  to  restrain  the  board 
of  police  commissioners  of  that  city  from  interfering  with  and 
exercising  the  duties  of  his  office,  setting  out  certain  acts  done  by 
the  board  which  he  alleged  to  be  a  usurpation  of  his  powers:  held ^ 
equity  has  no  jurisdiction. 

Appeal  from  the  circuit  court  of  Norfolk  city. 

The  opinion  states  the  case. 

Burroughs  cfe  Bro. ,  for  appellant. 

Sfiarj)  cfe  Hughes^  for  apj>ellee. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  petition  of  William  Lamb,  mayor,  etc.,  represents, 
that  he  is  aggrieved  by  a  decree  of  the  circuit  court  of  the 
city  of  Norfolk,  entered  in  vacation,  on  the  13th  day  of  April, 
1885,  in  the  above  entitled  cause,  dissolving  an  injunction 
granted  in  the  said  cause  on  the  10th  day  of  March,  1885, 
by  one  of  the  judges  of  the  supreme  court  of  appeals  of 
Virginia. 

It  appears,  from  the  record  presented,  that  William  Lamb 
was  duly  elected  mayor  of  the  city  of  Norfolk  on  the  22d 
day  of  May,  1882,  and  was  re-elected  on  the  22d  day  of  May, 
1884,  each  time  for  the  term  of  two  years  commencing  on 
the  Ist  day  of  July  following  the  election  ;  and  that  he  duly 
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qualified  as  mayor,  and  entered  upon  and  performed  the 
duties  of  the  said  office  until  his  powers  were  questioned  and 
obstructed  by  the  defendants,  who  undertook  to  perform 
some  of  the  duties  of  mayor  of  the  said  city  of  Norfolk. 

On  the  20th  of  June,  1884,  he  applied  to  the  Hon.  George 
Blow,  judge  of  the  circuit  court  of  the  city  of  Norfolk,  for 
an  injunction  restraining  the  defendants  from  interfering 
with  and  exercising  the  duties  of  his  said  office  of  mayor, 
stating  specifically  the  powers  vested  in  him  as  mayor,  and 
the  powers  vested  in  the  board  of  police  commissioners  by 
the  constitution  and  laws  ;  and  stating  the  acts  done  by  the 
said  board  of  police  commissioners,  or  by  the  defendants, 
constituting  a  majority  of  the  said  board,  which  he  alleged 
to  be  a  usurpation  of  the  powers  vested  in  him  as  mayor  and 
chief  executive  officer  of  the  city  of  Norfolk. 

The  judge  of  the  said  circuit  court  refused  to  grant  the 
said  injunction,  and  endorsed  his  refusal,  and  his  reasons 
therefor,  upon  the  said  bill;  and  on  the  23d  of  June,  1884. 
it  was  presented  to  the  Hon.  Drury  A.  Hinton,  one  of  the 
judges  of  the  court  of  appeals,  who  also  refused  it,  and 
endorsed  his  refusal  on  the  bill.  Subsequently  it  was  pre- 
sented to  this  court,  and  on  the  10th  of  March,  1885,  the 
Hon.  L.  L.  Lewis,  one  of  the  judges  of  this  court,  granted 
an  injunction  in  accordance  with  the  prayers  of  the  bill. 

On  the  13th  day  of  April,  1885,  on  the  motion  of  the 
defendants,  the  said  injunction  was  dissolved  by  the  judge 
of  the  said  circuit  court  of  Norfolk  city  in  a  decree  entered 
that  day,  in  which  it  declares:  ''Whereupon,  the  court 
being  of  opinion  that  it  has  no  jurisdiction  in  the  cause,  and 
that  the  said  bill  contains  not  any  matter  of  equity,  doth 
adjudge,  order,  and  decree  that  the  said  injunction  be,  and 
the  same  is  hereby,  dissolved,  annulled,  and  made  of  no 
effect. '^ 

From  this  decree  this  appeal   is   taken,    and  errors   are 
assigned.     But  we  do  not  review  those  assignments  of  error^ 
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because  we  concur  in  the  opinion  of  the  circuit  court  that 
the  record  does  not  present  a  proper  case  for  the  injunctive 
interposition  of  the  court  of  equity.  This  is  a  conflict  of 
authority  between  two  functionaries  of  the  executive  depart- 
ment of  the  municipal  government  of  the  city  of  Norfolk, 
both  claiming  to  act  under  the  charter  of  the  city  ;  but  there 
is  nobody  arrested,  and  no  case  made  involving  individual 
right  of  person,  or  property,  or  of  title  to  office,  so  as  to 
give  the  jurisdiction  to  a  court  of  equity  to  construe  the 
statute,  or  charter,  and  to  decide  upon  its  constitutionality. 
In  the  case  of  Marye  v.  Parsons,  114  U.  S.  325,  the  supreme 
court  says  :  ''No  courts  sit  to  determine  questions  of  law 
in  thefii,^^ 

In  the  case  of  Kamper  v.  Hankins,  1  Va.  Cas.  20,  Nelson, 
J.,  says :  "I  do  not  consider  the  judiciary  as  the  champion 
of  the  people,  or  of  the  constitution,  bound  to  sound  the 
alarm  and  to  excite  an  opposition  to  the  legislature ;  but 
when  the  cases  of  individuals  are  brought  before  the  judici- 
ary they  are  bound  to  decide."  In  same  case,  page  61, 
Tyler,  J.,  says:  "I  will  not,  in  an  extrajudicial  manner, 
assume  the  right  to  negative  a  law,  for  this  would  be  as  dan- 
gerous as  the  example  before  us  ;  but  if,  by  any  legal  means, 
I  have  jurisdiction  of  a  cause,  in  which  it  is  made  a  question, 
how  far  the  law  be  a  violation  of  the  constitution,  and  there- 
fore of  no  obligation,  I  shall  not  shrink  from  a  comparison 
of  the  two,  and  pronounce  sentence  as  my  mind  may  receive 
conviction."  In  the  case  of  Marbury  v.  Madison,  1  Cranch 
137,  the  chief  justice  emphasizes  (at  page  170),  "The  province 
of  this  court  is  solely  to  decide  on  the  rights  of  individuals, 
not  to  inquire  how  the  executiv^e  or  executive  officers  perform 
duties  in  which  they  have  a  discretion."*' 

We  are  of  opinion  that  the  circuit  court  had  no  jurisdic- 
tion of  the  case  presented,  and  therefore  the  decree  appealed 
from  must  be  affirmed. 

Decree  affirmed. 
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R.  &  A.  Railroad 

'/\ 

City  of  Lynchburg. 

(Supreme  Court  of  Appeals  of  Virginia,  February,  1886, ) 
[Virginia  Law  Journal,  1886,  p.  275.] 

f^unicipal  Corporations— Local  Assessments — Constitutionality  of.*^ 
The  provisions  of  the  charter  of  the  city  of  Lrjnchburg,  em- 
powering the  council,  when  water  mains  are  laid  in  the  street,  to 
levy  an  annual  special  assessment  upon  the  real  estate  on  both 
sides  of  such  street  to  meet  the  expenses  of  the  waterworks,  and 
further  authorizing  it  to  exempt  from  such  assessment  any  prop- 
erty to  which  water  is  supplied  and  water  rates  charged,  are  not 
repugnant  to  the  state  constitution.  Va.  Const.,  art.  X,  sees.  1 
and  3. 

Error  to  the  corporation  court  of  Lynchburg. 

The  opinion  states  the  case. 

John  VT,  Daniel  and  Carrlnqton  da  Fltzhugh^  for  plaintiff 
in  error. 

R,  G.  TL  Keav^  for  defendant  in  error. 
Lewis,  J.,  delivered  the  opinion  of  the  court. 

By  the  amended  charter  of  the  city  of  Lynchburg  it  is, 
among  other  things,  provided  as  follows:  ''When  water 
mains  are  laid  in  a  street,  the  council  shall  have  power,  for 
the  purpose  of  meeting  the  expenses  of  the  waterworks  of 

*See  monographic  note  on  * 'Municipal   Corporations"   appended 
to  Danville  v.  Pace,  25  Gratt.  1  (Va.  Rep.  Anno.). 
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the  city,  to  levy  an  annual  special  assessment  upon  the  real 
estate  on  both  sides  of  such  street ;  provided  such  assessment 
shall  not  exceed  one-quarter  of  one  per  centum  of  its  assessed 
value ;  but  it  shall  also  be  authorized  to  exempt  any  property 
from  such  assessment  to  which  water  is  supplied  and  water 
rates  charged."     Acts  1879-80,  p.  112,  sec.  8. 

On  the  29th  of  July,  1881,  the  council  of  the  city  adopted 
an  ordinance  establishing  certain  water  rates  for  water  fur- 
nished by  the  city  to  consumers  of  water  supplied  by  the 
city  water  mains.  And  by  the  second  section  of  the  same 
ordinance  it  was  provided,  that  ''the  owners  of  all  property 
abutting  upon  streets  along  which  water  mains  are  laid,  shall 
pay  one-fourth  of  one  per  centum  of  the  assessed  value, 
provided  the  said  property  is  not  supplied  with  water,  and 
subject  to  water  rates  therefor." 

The  Richmond  and  Alleghany  R.  R.  Co. ,  the  plaintiff  in 
error,  was  the  owner  of  certain  real  estate  situate  in  the  city 
of  Lynchburg,  known  as  the  <*City  Mills."  The  company 
not  takmg  water  from  the  city,  this  property  was,  in  1882, 
pursuant  to  the  above-mentioned  ordinance,  assessed  with 
a  tax  of  one-fourth  of  one  per  centum  of  its  iissessed  value, 
namely  $35,000,  making  the  amount  of  the  assessment 
$87,50  for  the  year  commencing  on  the  Ist  of  February, 
1882. 

This  tax  the  company  paid  under  protest,  and  thereupon 
instituted  the  present  action  against  the  city  to  recover  it 
back.  Judgment  was  rendered  for  the  city,  and  on  a  writ 
of  error  to  that  judgment  the  case  is  not  here. 

The  ground  on  which  the  action  was  founded,  and  on 
which  the  case  has  been  brought  to  this  court  is,  that  the 
assessment  in  question  is  unconstitutional  and  void.  This 
contention  is  based  on  the  first  and  third  sections  of  the  tenth 
article  of  the  constitution^  which  are  as  follows : 

''Sec.  1.  Taxation,  except  as  hereinafter  provided, 
whether  imposed  by  the  state,  county,  or  corporate  bodies, 
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shall  be  equal  and  uniform ;  and  all  property,  both  real  and 
personal,  shall  be  taxed  in  proportion  to  its  value,  to  be  as- 
certained as  prescribed  by  law.  No  one  species  of  property, 
from  which  a  tax  may  be  collected,  shall  be  taxed  higher 
than  any  other  species  of  property  of  equal  value.''   *    *    * 

''Sec.  3.  The  legislature  may  exempt  all  propertj'^  used 
exclusively  for  state,  county,  municipal,  benevolent,  chari- 
table, educational,  and  religious  purposes.'' 

The  particular  points  of  objection  are  :  1.  That  the  ordi- 
nance, under  which  the  assessment  was  made,  disregards 
the  constitutional  mandate  that  "all  property,  both  real  and 
personal,  shall  betaxe^,"  and  imposes  a  tax  on  real  estate 
alone ;  2.  That  it  levies  a  conditional  and  not  an  absolute 
tax  ;  and  3.   That  it  is  arbitrary  and  discriminative. 

The  ordinance  in  question  is  in  strict  accordance  with  the 
provisions  of  the  amended  charter  of  the  city,  already  quoted, 
and  consequently  the  questions  thus  raised  involve  the  con- 
stitutionality of  those  provisions. 

It  was  decided  by  this  court  in  Norfolk  City  v.  Ellis,  26 
Gratt.  224,  that  the  provision  of  the  constitution  requiring 
taxation  to  be  equal  and  uniform,  and  that  all  property 
shall  be  taxed  in  proportion  to  its  value,  relates  to  taxa- 
tion for  the  purpose  of  revenue,  and  not  to  special  assess- 
ments by  municipal  corporations  for  local  improvements. 
''These  assessments,"  said  Judge  Staples,  speaking  for  the 
court,  "are  not  founded  upon  any  idea  of  rev^enue,  but  upon 
the  theory  of  benefits  conferred  by  such  improvements  upon 
the  adjacent  lots. 

"It  is  regarded  as  a  system  of  equivalents.  It  imposes  the 
tax  according  to  the  maxim  that  he  wlio  receives  the  benefit 
ought  to  bear  the  burden  ;  and  it  aims  to  exact  from  the 
party  assessed  no  more  than  his  just  share  of  that  burden 
according  to  an  equitable  rule  of  apportionment." 

The  question  in  that  case  was,  whether  an  ordinance  of 
the  city  of  Norfolk,  requiring  three-fourths  of  the  cost  of 
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grading,  curbing,  and  paving  any  unpaved  street  in  the  city 
to  be  assessed  on  the  lots  lying  on  such  street  at  a  uniform 
mte  per  front  foot,  was  constitutional  and  valid  ;  and  it  was 
held  that  it  was.  The  question  was  very  fully  discussed  by 
the  court,  and  the  conclusion  reached  is,  we  think,  founded 
on  reason  and  authority.  See  Cooley  on  Taxation,  416  et 
seq.,  and  cases  cited. 

The  same  principle  applies  to  the  present  case.  In  the 
nature  of  things  exact  equality  cannot  be  attained  under  any 
system  of  taxation  that  can  be  devised  for  local  improvements. 
If  a  general  tax  is  imposed  for  such  purposes  on  all  the 
taxable  property  in  a  city,  the  result  in  most  cases  is  that 
property  not  in  the  vicinity  of  the  contemplated  improve- 
ments is  burdened  without  being  benefited  in  return.  And 
this  is  emphatically  true  in  respect  to  assessments  to  defray 
the  cost  of  laying  water  mains  and  maintaining  waterworks  ; 
the  benefits  being  local  and  necessarily  restricted  to  the  lots 
upon  which  the  water  supplied  can  be  used  for  ordinary  pur- 
poses or  the  .extinguishment  of  fires.  The  legislature  has, 
therefore,  in  the  present  instance,  wisely  empowered  the 
common  council  to  make  special  assessments  on  the  real 
estate  abutting  on  the  streets  along  which  the  mains  are 
laid.  The  burden  is  thus  placed  on  the  property,  the  value 
of  which  is  enhanced  by  the  expenditures  that  are  made, 
which  is  a  far  more  equitable  apportionment  than  if  placed 
on  the  entire  property  within  the  limits  of  the  city.  And 
for  the  same  reason,  the  burden  may  be  placed  on  real  estate 
alone.     This  is  well  settled. 

Thus,  the  constitution  of  Arkansas  provides  that  ''all  prop- 
erty shall  be  taxed  according  to  its  value,  the  manner  of 
ascertaining  which  to  be  as  the  general  assembly  shall  direct, 
making  the  same  equal  and  uniform  throughout  the  state." 
Under  authority  conferred  by  a  statute  of  that  state,  certain 
lands  which  it  was  supposed  would  be  specially  benefited 
were  alone  assessed  with  a  levee  tax.     It  was  objected,  in  a 
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o.ase  arising  under  the  statute,  that  the  act  and  the  assess- 
ments made  under  it  were  unconstitutional  and  void,  but  the 
objection  was  not  sustained.  McGehee  v.  Mathis,  21  Ark. 
40. 

So  the  constitution  of  California  provides  as  follows: 
^'Taxation  shall  be  equal  and  uniform  throughout  the  state. 
All  property  in  this  state  shall  be  taxed  in  proportion  to  ita 
value,  to  be  ascertained  as  directed  by  law."  Yet  it  has 
been  repeatedly  held  by  the  courts  of  that  state,  that  assess- 
ments for  local  improvements  may  be  made  exclusively  on 
real  estate  benefited  thereby,  and  that  the  above-quoted  pro- 
vision of  the  constitution  applies  only  to  taxation  to  raise 
revenue  to  defray  the  ordinary  expenses  of  the  state,  county, 
and  municipal  governments.  And  to  the  same  effect  are 
numerous  decisions  of  the  courts  of  other  states.  Emery 
V.  San  Francisco  Gras  Co.,  28  Cal.  354,  and  cases  cited. 

It  is  on  this  principle  that  it  has  often  been  held  in  state* 
in  which  churches  are  exempt  from  taxation,  that  such 
exemption  does  not  extend  to  special  assessments  for  local 
improvements,  such  as  the  repair  of  the  streets  on  which 
they  stand,  and  the  like.  Lockwood  v.  City  of  St.  Louis, 
24  Mo.  21  ;  Northern  Liberties  v.  St.  John's  Church,  13 
Penn.  St.    104 ;  Cooley  on  Taxation,  147,   and  cases  cited. 

It  is  contended,  however,  that  the  ordinance  in  question 
adopts  a  system  of  taxation  which  lacks  the  essential  quality 
of  uniformity,  and  moreover,  that  it  exempts  property  from 
taxation  which  is  not  warranted  by  the  constitution.  But 
this  objection  is  not  well  founded.  Undoubtedly  the  legis- 
lature may  authorize  the  council  to  establish  water  rates, 
that  is,  the  prices  to  be  t)aid  by  consumers  of  water  sup- 
plied by  the  city ;  and  we  do  not  perceive  why  the  lots  thus 
supplied  may  not  be  lawfully  exempted  from  the  payment  of 
another  tax  in  the  shape  of  a  special  assessment.  For  whether 
a  tax  is  paid  in  the  shape  of  a  water  rate,  or  according  to  a 
special  assessment,  it  is,  in  either  case,  a  presumed  equivalent 
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for  the  benefits  conferred  by  the  improvements  in  question. 
And  hence  while  property  which  is  supplied  with  water  by 
the  city  is,  under  the  ordinance,  exempted  from  special  assess- 
ment, it  still  bears  its  supposed  share  of  the  burden  of  those 
improvements.  True,  inequalities  may  sometimes  occur  in 
the  working  of  such  a  system,  but  that,  as  we  have  said,  is 
incident  to  any  system  that  can  be  devised.  Besides,  it  is  a 
matter  confided  to  the  legislature,  and  as  to  which  its  deter- 
mination is  conclusive,  unless,  indeed,  a  case  should  arise  of 
such  gross  inequality  and  oppression  as  to  partake  rather  of 
the  nature  of  an  arbitrary  exaction  than  a  tax.  Allen  v. 
Drew,  44  Vt.  184 ;  Norfolk  City  v.  Ellis,  supra. 

It  is  plain,  therefore,  that,  like  the  constitutional  provi- 
sions already  referred  to,  the  further  provision  of  the  con- 
stitution also  relied  on  by  the  plaintiff  in  error,  which,  it  is 
contended,  impliedly  forbids  the  legislature  from  exempt- 
ing any  property  from  taxation,  except  such  as  is  '*usod 
exclusively  for  state,  county,  municipal,  benevolent,  char- 
itable, educational,  and  religious  purposes,"  has  no  appli- 
cation to  the  present  case. 

At  the  same  time,  it  may  be  conceded  that,  independent 
of  any  express  constitutional  provision,  it  is  not  competent 
for  the  legislature,  where  the  burden  is  common,  to  arbi- 
trarily exempt  from  taxation  the  property  of  one  man  to  the 
prejudice  of  that  of  his  neighbor.  The  power  of  taxing  and 
the  duty  of  apportioning  taxation  are  inseparable.  This  is 
an  established  principle,  inherent  in  our  system  of  govern- 
ment.    Cooley's  Const.  Lim.  495. 

**However  absolute  the  right  of  an  individual  may  be," 
says  Chief  Justice  Marshall,  '4t  is  still  in  the  nature  of  that 
right  that  it  must  bear  a  portion  of  the  public  burdens,  and 
that  portion  must  be  determined  by  the  legislature.  This 
vital  power  may  be  abused,  *  *  but  the  interest,  wisdom, 
and  justice  of  the  representative  body,  and  its  relations 
1  Va  Dec— 37 
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with  its  constituents,  furnish  the  only  security  *  *  against 
unjust  and  excessive  taxation,  as  well  as  against  unwise  leg- 
islation generally."  Providence  Bank  v.  Billings,  4  Pet. 
514. 

The  remaining  objection,  namely,  that  the  ordinance  is 
illegally  discriminative,  is  founded  on  the  same  grounds  aa 
the  assignments  of  error  already  considered,  and  is  equally 
untenable. 

The  judgment  is  affirmed. 
Judgment  affirmed. 
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Walton 

Williams. 

{Supreme  Court  of  Appeals  of  Virginia^  February^  1886,) 

[Virginia  Law  Journal,  1886,  p.  280.] 

(Absent,  L/Kwis,  P.,  and  Faunti^kroy,  J.) 

General  Receivers^Successive  Bonds  of  Sureties — Case  at  Bar. 

A  general  receiver,  appointed  under  the  act  of  June  3d,  1852, 
(Code,  1873,  ch.  175,  {J  15-28),  to  hold  office  during  the  pleasure  of 
the  court,  executes  several  annual  bonds  in  different  amounts  and 
with  different  sureties,  all  conditioned  for  the  faithful  performance 
of  his  duties ;  he  is  removed  from  office  by  the  court  and  dies 
without  having  paid  over  to  his  successor,  or  to  the  parties  entitled 
thereto,  the  money  in  his  hands ;  a  portion  of  the  money  received 
by  him  was  loaned  to  a  firm  of  which  he  was  a  member.  In  a 
chancery  suit  against  his  personal  representative  and  the  sureties 
in  all  of  his  bonds,  by  the  parties  who  were  entitled  to  the  money 
received  by  him  in  a  certain  suit,  to  ascertain  the  liability  of  the 
sureties  and  to  recover  the  money,  held : 

Same— Same — Same — Jurisdiction  to  Enforce  Bonds. 

1.  The  jurisdiction  is  in  equity. 

Same— Same — When  Take  Effect. 

2.  The  several  bonds  are  cumulative  securities  for  the  official 
conduct  of  the  receiver,  taking  effect  from  their  respective 
dates,  and  terminating  with  his  removal  from  office. 

Same — Same— Liability  of  Sureties. 

3.  The  several  bonds  differing  in  amount,  the  liability  of  the 
several  sets  of  sureties  is  not  equal,  but  in  proportion  to  the 
penalties  of  the  different  bonds. 

Same — Same— Chargeable  with  Simple  Interest. 

4.  The  receiver  and  his  sureties  are  chargeable  only  with  simple 
interest  upon  the  sums  loaned  to  the  receiver's  firm,  to  be  com- 
puted from  the  time  it  became  his  duty  to  invest  those  sums 
respectively. 
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Same — Same — Bill  Treated  as  Creditor's  Bill. 
S.  The  bill  must  be  treated  as  a  creditor's  bill,  although  it  does, 
not  purport  to  be  such,  and  other  creditors   may   come   in   by 
petition  and  be  made  co-plaintiffs. 

Appeal  from  circuit  court  of  Shenandoah  county.  Casa^ 
heard  at  Staunton. 

The  opinion  etates  the  case. 

W.  J.  Robertson  and  M.  Z.   Walton^  for  appellant. 

Barton  dk  Boyd  and  J.  J,    Williams^  for  appellee. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  case  involves  the  question  as  to  the  relative  liabilitj 
of  the  different  sets  of  sureties  in  the  several  annual  bond» 
of  a  general  receiver. 

Until  a  comparatively  recent  period,  receivers  in  this 
state  were  the  mere  creatures  of  the  court  of  chancery, 
appointed  for  special  cases  whenever  the  exigency  arose. 
But  by  an  act  of  the  assembly  passed  June  3,  1852,  the 
legislature  provided  for  the  appointment  of  general  receiv- 
ers, who  should  hold  office  during  the  pleasure  of  the  court 
by  whom  they  might  be  appointed — see  Code  1873,  ch.  175, 
from  section  15  to  28.  Under  this  statute  Samuel  C.  Wil- 
liams was,  at  September  term,  1853,  appointed  general 
receiver  of  the  circuit  court  of  Shenandoah  county,  and  he 
continued  to  hold  office  without  intermission  or  re-appoint- 
ment until  September  term,  1860,  when  he  was  removed  by 
the  court.  During  this  period  he  gave  five  several  annual 
bonds,  as  follows  : 

One  of  September  8,  1853,  the  time  of  his  appointment, 
in  the  penalty  of  $10,000,  in  which  Philip  Williams  and 
W.  W.  Magruder  were  sureties. 

Another  of  September  9,  1854,  in  the  penalty  of  $10,000^ 
in  which  W.  W.  Magruder  and  W.  Moreland  were  sureties. 
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Another  of  September  8,  1856,  in  the  penalty  of  $10,000, 
in  which  Philip  Williams  was  surety. 

Another  of  September  4,  1856,  in  the  penalty  of  $50,000, 
in  which  John  Koontz  and  William  Moreland  were  sureties. 

Another  of  September  4,  1857,  in  which  Philip  Williams 
was  surety. 

He  gave  no  other  bond  during  the  time  he  remained  in 
office,  and  died  about  the  10th  of  May,  1862,  without  hav- 
ing paid  over  the  funds  in  his  hands  as  receiver,  either  to 
his  successor  in  office,  or  to  the  parties  entitled  to  the  same  ; 
and  without  having  settled  his  account.  And  in  the  year 
1867,  the  appellants,  who  are  entitled  to  whatever  amount 
of  money  may  be  found  to  be  due  on  account  of  various 
sums  of  money,  which  from  time  to  time  have  gone  into  his 
hands  as  receiver,  under  several  decrees  rendered  in  the 
years  1850,  1851,  1855,  1857,  and  1859,  in  the  suit  of 
Rhesa  Allen,  guardian,  etc.,  v.  Joseph  Allen  and  wife  and 
others,  instituted  this  suit  in  equity  against  the  personal 
representative  of  the  said  Williams,  and  all  the  living  sure- 
ties, and  the  personal  representative  of  the  deceased  surety 
for  the  purpose  of  ascertaining  whether  or  not  said  moneys 
had  been  regularly  loaned  out ;  who  was  liable  therefor  ; 
and  to  have  a  decree  for  the  payment  of  said  sums  of  money 
to  them. 

The  cause  was  first  heard  by  the  Hon.  Wm.  M'Laughlin, 
in  vacation,  who  rendered  an  interlocutory  decree,  but  one 
which  settled  the  principles  of  the  cause,  on  the  21st  day  of 
June,  1872.  B}^  this  decree  he  held  that  the  bonds  which 
had  been  executed  annually  by  the  receiver  were  not  cumu- 
lative, and  that  the  entire  liability  for  the  defaults  of  the 
receiver,  except  for  the  loans  to  the  firm  of  Williams  & 
Fravel,  rested  upon  the  surety  in  the  last  bond,  and  that  as 
to  the  loans  which  appeared  to  have  been  made  to  the  firm 
of  Williams  &  Fravel,  of  which  the  receiver  himself  was  a 
member,  the  funds  thus  disposed  of  were  to   be  regarded 
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and  treated  as  funds  remaining  in  the  hands  of  the  receiver 
unloaned,  for  which  he  and  his  sureties  in  the  bonds  exist- 
ing as  of  the  date  of  the  receipt  of  said  funds  ought  to  be 
held  liable,  with  compound  interest  up  to  the  death  of  the 
receiver,  and  with  simple  interest  from  that  time. 

This  decree  was  reheard  on  the  13th  of  September,  1883, 
when  the  Hon. Newman,  the  then  presiding  judge,  ren- 
dered a  decree,  in  which  he  held  *'that  the  liability  upon  the 
sureties  in  the  said  several  bonds  is  not  cumulative,  but 
relates  only  to  the  separate  bonds,  and  extends  to  default 
committed  within  one  year  from  the  date  of  the  execution 
of  the  said  several  bonds'' ;  and  further,  that  the  principle 
applied  as  well  to  the  surety  upon  the  last  bond  executed  by 
the  said  Samuel  C.  Williams,  as  receiver,  as  to  any  previous 
bond  executed  by  him. 

This  appeal  is  mainly  from  so  much  of  each  of  these 
decrees  as  has  been  just  set  out. 

It  is  argued  for  the  appellees,  although  no  great  stress  i?* 
laid  upon  the  point,  that  a  court  of  equity  has  no  jurisdic- 
tion in  a  case  of  this  kind,  and  that  the  bill  should  be  dis- 
missed. The  argument  is  grounded  upon  the  assumption 
that  the  plaintiffs  have  an  adequate  and  complete  remedy  at 
law.  But  the  position  is  untenable.  There  was  a  patent 
necessity  for  the  plaintiffs  to  come  into  equity  for  an  account 
and  discovery,  and  being  here,  the  court  will  entertain  the 
cause  for  the  purpose  of  affording  the  proper  relief,  if  for 
no  other  reason,  at  least  to  prevent  a  multiplicity  of  suits. 
But  it  is  not  true,  in  point  of  fact,  that  the  remedy  at  law 
is  as  adequate  and  complete  in  a  case  like  the  present  as  it 
is  in  equity.  Indeed,  I  do  not  see  how  the  plaintiffs  could 
get  along  at  all  at  law  without  the  aid  of  a  court  of  equity. 
For,  not  only  do  they  need  the  discovery  to  inform  them  as 
to  the  disposition  that  has  been  made  of  the  moneys ;  the 
interest  that  has  been  collected  thereon  ;  and  the  periods  at 
which  the   defaults  have  been  committed ;  but  there  is  no 
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mode  of  ascertaining  what  is  due  except  by  an  account  in  a 
court  of  equity.  Besides,  it  is  manifestly  for  the  advantage 
of  the  sureties  that  the  court  of  equity  retain  the  case.  For 
they  then  have  an  opportunity  of  seeing  that  the  account  is 
correctly  taken,  and  have  their  respective  liabilities  fixed  and 
deteiTnined  without  having  the  necessity  forced  upon  them 
of  bringing  a  separate  suit  for  contribution.  It  would  seem 
that  in  Corprew  v.  Boyle,  24  Gratt.  284,  the  jurisdiction 
of  a  court  of  chancery  was  regarded  as  so  clear  in  this  class 
of  cases  that  the  objection  was  not  even  made.  Hutchcraf t 
V.  Shrout's  Heirs,  1  Monroe  206 ;  Cuddeback  v.  Kent,  5 
Paige's  Chy.  R.  93  ;  McDongald  v.  Maddox,  32  Ga.  63 ; 
Alexander  v.  Mercer,  7  Ga.  549  ;  Brandt  on  Suretyship, 
§  465.  We  think  there  can  be  no  doubt  as  to  the  jurisdic- 
tion of  the  court  in  this  case.  Nelson  v.  Tyler,  14  Gratt. 
214;  1  Story's  Eq.   Juris.  §  446  et  seq.,  and  §  453. 

This  brings  us  to  the  question  of  prime  importance  in 
the  case,  that  is,  the  relative  liability  of  the  different  sureties. 
Now,  the  obligation  of  a  surety  is  a  matter  of  strict  law. 
His  liability,  therefore,  cannot  be  extended  or  altered  by 
implication.  As  the  Supreme  Court  of  the  United  States 
has  said:  ''He  is  liable  to  the  extent,  and  in  the  manner, 
and  under  the  circumstances  pointed  out  in  his  obligation, 
but  no  further.  He  has  the  right  to  stand  upon  the  very 
terms  of  his  contract."  Miller  v.  Stewart,  9  Wheat.  680  ; 
Myers  v.  United  States,  1  McLean,  493.  But  this  must  be 
understood  with  the  qualification,  that  if  the  obligation  is 
entered  into  with  reference  to  the  provisions  of  any  statute, 
that  the  provisions  of  that  statute  enter  into  and  become  a 
part  of  the  contract,  and  serve  to  explain  and  limit  the 
extent  of  such  obligation. 

With  these  general  observations,  I  proceed  to  inquire 
what  were  the  obligations  assumed  by  the  sureties  in  these 
several  consecutive  bonds.  If  we  look  merely  to  words  of 
the  statute  creating  the  oflEice  of  receiver,  and  the  terms  of 


Digitized  by  VjOOQIC 


584  Walton  v.  Williams.  [Vol.  1 

the  bonds,  we  will  perceive  that  the  court  is  authorized  by  the 
statute  to  appoint  a  general  receiver,  who  shall  hold  his 
office,  not  for  a  year,  but  during  its,  the  court's,  pleasure, 
and  that  there  is  not  one  word  to  be  found  in  the  bonds 
limiting  or  defining  the  receiver's  term  to  a  shorter  period. 
Upon  the  mere  words  of  the  statute,  then,  we  should  be 
compelled  to  hold  that  the  contention  of  the  appellees,  that 
the  duration  of  the  term  of  office  of  the  receiver  is  limited, 
by  the  provision  that  **he  shall  annually  give  *  *  a 
bond,"  to  a  year,  is  inconsistent  with  the  express  provision 
that  he  shall  hold  his  office  during  the  pleasure  of  the 
court. 

But  we  are  not  left  to  a  construction  of  the  mere  words 
of  the  statute;  for  similar  provisions  in  statutes  requiring 
that  the  occupants  of  offices,  whose  terms  were  indefinite, 
should  give  bonds  at  stated  periods,  have  often  been  before 
the  courts  for  construction,  and  it  has  been  very  genemlly, 
if  not  uniformly,  held  that  such  provisions  did  not  make 
each  renewal  of  the  bond  a  new  appointment  to  office.  In 
Oats  V.  Bryan,  3  Dev.  452,  Henderson,  Ch.  J.,  uses  this 
language  :  ''The  act  of  1793  (Rev.  Code  384),  and  the  act 
of  1819  (Rev.  Code  990),  requiring  clerks  and  masters  in 
e<iuity,  and  the  other  officers  mentioned  in  them,  to  renew 
their  bonds  at  stated  periods,  does  not  make  each  renewal 
of  the  bond  a  new  appointment  to  office,  but  the  new  bond:^ 
are  made  additional  securities  for  the  performance  of  the 
duties  of  the  incumbent."  Jones  v.  Hays,  3  Ired.  Eq.  R. 
509. 

But  this  is  not  all.  For,  it  has  been  held,  with  a  fre- 
quency almost  amounting  to  unanimity,  that  where  during 
a  term  of  office,  which  is  for  more  than  a  year  or  indefinite, 
several  bonds  are  given  conditioned  for  the  faithful  per- 
formance of  the  duties  of  the  office,  that  all  of  the  bonds  are 
cumulative.  Corprew  v.  Boyle,  24  Gratt.  284  ;  Oats  v. 
Bryan,  3  Dev.  452  ;  Jones  v.  Hays,  3  Ired.  Eq.  509  ;  Jones 
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V.  Blanton,  6  Iredel  Eq.  115  ;  Hutcbcraft  v.  Shrout's  Heirs, 
1  Mon.  206  ;  Postmaster-General  v.  Munger,  2  Paine  196  ; 
Dering  v.  Earl  of  Winchelsea,  1  Cox  308. 

It  seems,  also,  upon  both  reason  and  authority,  with 
regard  to  official  bonds  generally,  that  they  must  be  con- 
strued as  prospective  unless  they  are  made  retrospective  in 
their  terms.  Farrar  v.  U.  S.,  5  Pet.  388  ;  U.  S.  v.  Boyd, 
15  Pet.  187;  Myers  v.  U.  S.,  1  McLean  433;  Bissell  v. 
Saxton,  66  N.  Y.  ;  Inhabitants  of  Rochester  v.  RandalF, 
105  Mass.  295  ;  Vivian  v.  Otis,  24  Wise.  518  ;  U.  S.  v. 
Boyd,  17  How.  187.  It  follows,  therefore,  that  they  do 
not  cover  any  actual  defaults  previously  committed. 

Now,  let  us  apply  these  principles  to  the  case  in  hand. 
Here  all  of  the  bonds  are  conditioned  for  the  faithful  per- 
formance of  the  duties  of  the  office,  and  are  prospective  in 
their  terms ;  they  are  therefore  cumulative  securities  for  the 
official  conduct  of  the  receiver,  taking  effect  from  their 
respective  dates  and  terminating  with  the  removal  of  the 
receiver  from  office.  Poole  v.  Cox,  9  Ired.  69  ;  Moore 
V.  Bendinot,   64  N.  C.  190. 

But  as  the  several  bonds  differ  in  amount,  the  liability  of 
the  different  sets  of  sureties  is  not  equal,  but  in  proportion 
to  the  penalties  of  the  different  bonds.  Dering  v.  Earl  of 
Winchelsea,  1  Cox  308  ;  Armitage  v.  Pulver,  37  N.  Y.  494  ; 
Bell  V.  Jasper,  2  Ired.  Ec].  597  ;  Jones  v.  Blanton,  6  Ired. 
Eq.   115. 

Manifestly  the  legislature,  while  enacting  this  statute, 
contemplated  that  it  would  be  difficult,  if  not  inexpedient, 
for  the  various  courts  of  the  commonwealth  to  determine  in 
advance  what  would  be  the  proper  penalty  of  a  bond  to  be 
given  by  an  officer,  the  duration  of  whose  term  was  indefi- 
nite, and  the  receipts  of  whose  office  could  not,  therefore, 
be  even  estimated  with  any  approximate  degree  of  accuracy. 
It  therefore  hit  upon  the  device  of  requiring  of  the  incumbent, 
annual  and  additional  bonds,  each  of  which  should  be  in  a 
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penalty  equal  at  least  to  the  probable  amount  which  might 
come  into  his  hands  for  that  particular  year,  and  the  aggre- 
gate penalties  of  which  should  therefore  be  at  least  equal 
to  his  receipts  during  his  entire  term. 

Upon  the  question  as  to  the  rate  of  interest  which  should 
have  been  charged  against  the  receiver  and  his  sureties,  upon 
the  loans  to  the  firm  of  Williams  &  Fravel,  it  seems  to  me 
sufficient  to  say,  that  applying,  as  we  must,  a  strict  construc- 
tion to  the  terms  of  the  statute,  that  the  receiver  and  his 
sureties  are  only  chargeable  with  simple  interest  upon  the 
various  sums  of  money  which  went  into  the  receiver's  hands, 
to  be  computed  from  the  time  at  which  it  became  his  duty 
to  invest  the  respective  amounts.  Code  1874,  ch.  175,  sec. 
20.  Lastly,  I  think  that  under  the  liberal  practice  which 
prevails  in  this  state,  that  this  must  be  treated  as  a  creditor's 
bill  although  it  does  not  in  terms  purport  to  be  such,  and 
that  other  creditors  have  a  right  to  come  in  by  petition  and 
be  made  co-plaintiffs  with  the  appellants.  Ewing's  adm'r  v. 
Ferguson's  adm'r,  33  Gratt.  549. 

For  these  reasons  1  am  of  opinion  that  each  of  the  decrees 
complained  of  is  erroneous  in  the  respects  indicated  above, 
and  that  they  must  be  reversed  and  annulled  in  these 
respects  ;  and  that  the  cause  must  be  remanded  to  the  circuit 
court  of  Shenandoah  to  be  proceeded  in  to  final  decree  in 
accordance  with  the  views  herein  announced. 

Decrees  reversed. 

Richardson,  J.,  dissents. 


Digitized  by  VjOOQ IC 


Va.  Dec]  Watlington  v.  Edmonson.  587 


Watlinoton 

V. 

Edmonson. 
Carrington  v.  Same. 

(Supreme   Court  of  Appeals  of  Virginia^  February  ^  /8S6,) 

[Virginia  I/aw  Journal,  1886,  p.  286.] 

Judicial  Office  in  Virginia — incumbents. 

It  is  well  settled  by  the  repeated  decisions  of  this  court  that  the 
terms  of  office  of  the  different  classes  of  judges  in  this  state  begin 
and  end  at  fixed  and  definite  periods;  and  that  after  the  expiration 
of  those  periods  the  incumbents  can  only  discharge  the  duties  of 
the  office  until  their  successors  have  qualified. 

Same— Same— Case  at  Bar. 

A.  was  elected  judge  of  Halifax  county  on  January  27,  1880,  and 
qualified  as  such,  B.,  the  incumbent,  surrendering  the  office;  B. 
afterwards  instituted  legal  proceedings  to  recover  the  office,  upon  the 
ground  that  his  term  did  not  expire  until  December  31,  1880,  and  he 
was  restored  to  the  office  until  that  time  (Estes  v,  Edmonson,  33 
Graft.  510) ;  A.  then  held  the  office  from  January  1,  1881,  until 
December  31,  1885,  when  B.,  who  was  re-«lected  to  the  office  in 
December,  1885,  claimed  it,  and  the  present  proceedings  were 
instituted,  A.  claiming  to  be  entitled  to  hold  during  the  year  1886, 
in  order  to  fill  out  a  term  of  six  years :  held : 

Same— Constitution  Fixing — Case  at  Bar. 

1,  Under  the  provisions  of  the  constitution  fixing  the  terms  of 
the  judicial  office,  the  term  of  six  years  for  which  A.  was 
elected  commenced  on  the  1st  day  of  January,  1880,  and  ended 
on  the  31st  day  of  December,  1885,  and  the  term  of  six  years 
for  which  B.  was  re-elected  in  1885  commenced  on  the  1st  day 
of  January,  1886,  and  he  is  entitled  to  the  office  from  that  time. 

Same—  Same — Same. 

2.  Although  the  decision  in  Estes  v,  Edmonson  operated  to  exclude 
A.  from  the  office  during  the  first  year  of  his  term,  he  cannot 
be  compehsated  therefor  by  extending  his  term  beyond  the 
period  fixed  by  the  constitution. 
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Petitions  of  James  T.  Watlington  and  C.  C.  Carrington 
for  writ  of  habeas  corpim. 

The  opinion  states  the  cislsqs. 

J,    W.  Reily^  for  petitioners. 

ITenry  Edmunds^  for  respondent. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  proceedings  in  these  cases  were  instituted  for  the 
purpose  of  testing  the  question  as  to  who  was,  on  the  4th 
day  of  January,  1886,  and  is  now,  the  rightful  judge  of  Hal- 
ifax county.  It  appears  by  the  record  that  the  Hon.  E.  W. 
Armistead  was  elected  judge  of  the  county  court  of  that 
county  on  the  27th  day  of  January,  1880,  and  that  he  quali- 
fied by  taking  the  required  oaths  on  the  20th  day  of  the  next 
succeeding  month.  Upon  this  qualification  the  Hon.  W.  R. 
Barksdale,  who  was  his  predecessor,  surrendered  the  office 
to  him.  Subsequently,  the  decision  in  Ex  parte  Meredith, 
33  Gratt.  119,  having  in  the  meanwhile  been  rendered,  Judge 
Barksdale  instituted  legal  proceedings  to  regain  the  office 
upon  the  ground  that  his  term  of  office  had  not  expired. 
Tbe  real  question  in  Estes  v.  Edmonson,  33  Gratt.  521,  as 
a  careful  examination  of  the  report  will  show,  was,  to  use  the 
language  of  the  learned  judge  who  delivered  the  opinion  of 
the  court,  "When  did  Judge  Barksdale's  term  of  office 
begin,  and  when  does  it  end  ?" 

And  that  question  is  answered  in  the  most  explicit  man- 
ner at  page  524  of  the  report,  where  it  is  declared  that  ''his,"" 
meaning  Judge  Barksdale's,  ''term  of  office  commenced,  by 
the  express  terms  of  the  constitution,  on  the  1st  day  of 
January  next  following  his  appointment,  to  wit,  on  the  Ist 
day  of  January,  1875,  and  his  term  of  office  fixed  by  the 
constitution  being  six  years,  expires  on  the,  Slst  day  of 
December,  1880.'' 
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An  one  of  the  results  of  this  decision  Judge  Armistead 
was  excluded  from  the  oflSce  of  county  judge  of  Halifax 
during  the  whole  of  the  first  year  of  the  term  for  which  he 
had  been  elected  by  the  legislature,  and  he  now  contends  that 
he  is  entitled  to  hold  the  said  office  during  the  year  1886,  in 
order  that  he  may  fill  out  a  term  of  six  years. 

On  the  other  hand,  Judge  Barksdale  who  was  again  elected 
judge  of  said  county,  on  the  —  day  of  December,  1885,  to 
succeed  Judge  Armistead,  contends  that  Judge  Armistead's 
right  to  hold  said  office  ceased  on  the  31st  day  of  December, 
1885,  and  that  he  was  not  judge  of  the  county  of  Halifax 
on  the  4th  day  of  January,  1886,  and,  therefore,  that  he  had 
no  right  to  fine  and  imprison  the  petitioner,  James  T.  Wat- 
lington. 

Whatever  doubts  may  have  at  one  time  existed  on  the 
subject,  it  must  now  be  regarded  as  finally  settled,  by 
the  repeated  adjudications  of  this  court,  that  the  terms  of  the 
different  classes  of  judges  of  this  commonwealth  begin  and 
end  at  fixed  and  definite  periods ;  and  that  after  the  expira- 
tion of  these  periods  the  incumbents  can  only  discharge  the 
duties  of  the  office  until  their  successors  have  qualified.  In 
re  Broadus,  32  Gratt.  779  ;  Burks  v.  Hinton,  77  Va.  R.  1 ; 
Howison  V.  Weedon,  Id.  708  ;  Fitzpatrick  v.  Kirby,  not 
yet  reported.  In  the  opinions  of  my  brethren  delivered  in 
those  cases  the  whole  argument  is  exhausted,  and  I  shall  not 
therefore  waste  time  in  restating  what  has  been  so  well  said 
by  them,  but  content  myself  with  referring  all  who  may  be 
solicitous  to  examine  the  subject  to  the  discussions  in  those 
cases. 

By  the  provision  of  the  constitution  bearing  upon  the  sub- 
ject, the  first  term  of  the  county  judges  was  fixed  at  three 
years,  and  began  on  the  Ist  day  of  January  next  following 
their  appointment,  that  is  to  say,  on  the  1st  day  of  January, 
1871  ;  and  the  second  and  all  succeeding  terms  were  fixed  at 
six  years.     And  these  data  ascertain  and  establish  the  periods 
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for  the  beginning  and  ending  of  each  successive  term  as  abso- 
lutely and  definitely  as  if  those  periods  had  been  set  out  in 
so  many  words.  For,  id  certutu  est^  quod  certum  reddi 
jndefit.  The  first  term  of  these  judges  commenced  on  the  1st 
day  of  January,  1871,  and  ended  on  the  31st  day  of 
December,  1873.  The  next  term  commenced  on  the  Istday 
of  January,  1874,  and  expired  on  the  last  day  of  December, 

1879.  The    third  term   began  on  the  1st  day  of  January, 

1880,  and  terminated  on  the  31st  of  December,   1885. 

It  is  obvious,  therefore,  that  the  term  of  six  years  for 
which  Judge  Armistead  was  elected  by  the  legislature  ended 
on  the  31st  day  of  December,  1885,  under  the  provisions  of 
the  constitution,  and  that  the  term  of  six  years  for  which 
Judge  Jiarksdale  was  elected  commenced  on  the  1st  day  of 
January,  1886.  While  therefore  the  decision  of  this  court 
in  Estes  v.  Edmonson,  Hupra^  operated  so  as  to  exclude 
Judge  Armistead  from  discharging  the  duties  of  his  office 
during  the  first  year  of  his  term,  it  must  be  apparent  that 
we  have  no  power  to  compensate  him  for  that  loss  by  extend- 
ing his  term  beyond  the  period  fixed  by  the  constitution. 

It  is  argued,  however,  that  the  question  at  issue  in  the 
present  case  was  passed  upon  in  Estes  v.  Edmonson,  nupra^ 
and  is  therefore  res  judicata.  But  a^  we  have  before  seen, 
such  was  not  the  case.  The  question  in  that  case  only  em- 
braced the  term  of  incumbent  Barksdale,  and  when  it  would 
expire.  And  the  remark  of  the  learned  judge,  who  deliv- 
ered the  opinion  of  the  court,  that  it  followed  that  Judge 
Armistead  having  been  elected  on  the  27th  January,  1880, 
his  term  of  office  does  not  commence  until  the  1st  day  of 
January,  1881,  was  unnecessary  for  the  decision  of  the  case, 
in  conflict  with  former  and  subsequent  decisions  of  this  court, 
and  is  not  therefore  binding  upon  us. 

The  case  of  Howison  v.  Weedon,  77  Va.  R.  704,  is  also 
relied  on  as  an  authority  for  holding  that  the  present  con- 
troversy between  these  parties  is  res  judicata.     But  an  ex- 
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amination  of  that  case  will  disclose  the  fact  that  there  is  not 
the  slightest  ground  for  the  suggestion.  It  had  been  held 
in  Ex  parte  Meredith,  33  Gratt.  119,  that  Judge  Weedon, 
who  had  been  elected  to  fill  a  vacancy,  was  entitled  to  a  full 
term  of  six  years,  and  afterwards  Judge  Howison  endeavored 
to  oust  him  during  the  period  for  which  this  court  had  de- 
clared him  elected,  when  the  court,  speaking  through  Judge 
Richardson,  in  Howison  v.  Weedon,  siipra^  held  that  ''the 
subject-matter,  the  title  to  the  office  in  question  for  that 
period,  was  clearly  within  the  submission  in  the  case  of  Ej' 
parte  Meredith."  That  case,  therefore,  clearly  does  not 
touch  the  present  controversy. 

It  is  unnecessary  for  us  to  say  more.  It  seems  too  plain 
for  discussion  that  Judge  Barksdale's  term  of  office  began  on 
the  1st  day  of  January,  1886,  and  will  terminate  on  the 
3l8t  day  of  December,  1891;  and  that  he  was  therefore  the 
rightful  judge  of  the  county  court  of  Halifax  county  on 
the  4th  day  of  January,  1886. 

It  follows  that  the  petition  of  C.  C  Carrington,  who 
was  confined  for  refusing  to  obey  the  order  of  the  Hon.  E. 
W.  Armistead  must  be  denied,  and  that  the  petitioner  James 
T.  Watlington,  who  was  confined  for  refusing  to  obey  the 
order  of  the  Hon.  W.  R.   Barksdale,  must  be  discharged. 

So  ordered. 

Lact,  J.,  dissents. 
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Conn.  Fire  Ins.  Co. 
Mer.  &  Mech.  Ins.  Co. 

{Supreme  Court  of  Appeals  of  Virginia^  April,  1886,) 

[Virginia  I^aw  Journal,  1886,  p.  313.] 

Fire  insurance— Double  Insurance — Contribution  between  Insurers. "^ 
The  doctrine  of  contribution  applies  in  cases  of  double  insurance^ 
where  the  engagements  of   the   insurers  are  for  the  same  person, 
upon  the  same  subject-matter,  and  against  the  same  risks. 

Appeal  from  the  chancery  court  of  Richmond  city. 

The  opinion  states  the  case. 

Jno,  S.   Wise  and  W,   W,  i&  B,  T.  Orumjp^  for  appellant. 

Gmj  &  Gilliam^  for  appellee. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is  whether  certain  insur- 
ance companies  are  liable  to  contribute  to  the  expense  of 
rebuilding  certain  property  which  was  partially  destroyed 
by  fire,  under  the  following  circumstances  : 

On  the  2d  of  July,  1806,  Douglas  H.  Gordon  conveyed  to 
Asa  Snyder  a  lot  of  land,  with  improvements  thereon,  situ- 
ated on  the  northeast  corner  of  10th  and  Gary  streets,  in  the 
city  of  Richmond,  Va.,  subject  to  a  ground  rent  of  $1,000, 
payable  to  said  Gordon  semi-annually,  on  January  1st  and 
July  1st  thereafter  forever.  Subsequently,  Snyder  encum- 
bered this  property  by  a  deed  of  trust  made  to  secure  to  one 

♦See  monographic  note  on  *  'Insurance,  Fire  and  Marine"  appended 
to  Mutual,  etc.,  So.  v.  Holt,  29  Gratt.  612  (Va.  Rep.  Anno.). 
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Thomas  Wilson  the  return  of  certain  bonds  of  the  state  of 
Virginia,  which  had  been  lent  to  Snyder  by  Wilson,  and  the 
payment  of  certain  notes  for  money  mentioned  in  the   deed. 

Afterwards,  in  April,  1877,  Snyder  became  a  bankrupt, 
and  in  the  due  course  of  the  proceedings  James  H.  Dooley 
was  appointed  his  trustee  in  bankruptcy  by  the  judge  of  the 
district  court  of  the  United  States  for  the  eastern  district  of 
Virginia. 

In  this  condition  of  the  title  to  the  property,  and  while 
the  property  was  in  the  possession  of  the  trustee  in  bank- 
ruptcy, Gordon,  the  owner  of  the  ground  rent,  took  out  a 
policy  of  insurance  upon  the  property  for  $5,000  in  the  Mer- 
chants' and  Mechanics'  Insurance  Company  of  Richmond, 
Va.,  the  obvious  purpose  and  effect  of  which  was  to  secure 
him  against  any  loss  of  gi'ound  rent. 

In  the  same  month  and  year,  but  at  a  later  day  of  the 
month,  Snyder  took  out  two  risks  upon  the  same  property, 
loss,  if  any,  payable  to  the  estate  of  the  said  Thomas  Wilson, 
who  had  in  the  meanwhile  died.  One  of  these  policies  was 
issued  by  the  New  York  Bowery  Fire  Insurance  Company, 
and  the  other  was  issued  by  the  Equitable  Fire  and  Marine 
Insurance  Company  of  Providence,  Rhode  Island,  and  each 
of  them  was  for  the  sum  of  $2,058. 

In  February,  1880,  Dooley,  the  trustee  in  bankruptcy, 
contracted  with  three  insurance  companies  for  insurance  on 
the  property  in  his  hands,  as  trustee,  to  the  amount  of 
$7,789.98. 

These  three  companies  were  :  The  Merchants'  and  Mechan- 
ics' Insurance  Company,  The  Virginia  Fire  and  Marine 
Insurance  Company,  and  the  Connecticut  Fire  Insurance  Com- 
pany, and  they  took  the  aforesaid  amount  of  $7,789.98  in 
equal  shares. 

A  few  days  afterwards,  to  wit  :  on  the  28th  day  of  Febru- 
ary, 1880,  this  insurance  was  accepted  and  approved  by  the 
1  Va  Dec— 38 
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court,  and  an  order  was  entered,  providing  that  in  case  of 
partial  loss  by  fire,  the  insurance  money  should  be  applied 
to  their  restoration  ;  and  that  in  case  of  total  loss,  the  insur- 
ance money  should  be  applied,  first,  to  pajment  of  any  back 
rents  that  might  be  due  to  Douglas  H.  Gordon  ;  and,  second, 
towards  the  payment  of  the  Wilson  lien. 

Subsequently,  to  wit  :  on  the  21st  of  April,  1880,  the 
buildings  were  partially  destroyed  by  fire,  whereupon,  upon 
examination,  it  was  discovered  that  the  buildings  could  be 
restored  for  a  sum  less  than  the  aggregate  amount  of  the  three 
policies  taken  out  by  the  trustee,  Dooley. 

On  the  17th  of  July,  1880,  an  order  was  entered  by  the 
district  court,  authorizing  the  Merchants'  and  Mechanics' 
Insurance  Company  to  restore  the  buildings  to  as  good  con- 
dition as  they  were  before  the  fire,  and  providing,  that 
''upon  its  doing  so,  the  said  company  shall  be  entitled  to 
apply  to  the  cost  incurred  by  it  in  such  reconstruction,  the 
amount  for  which  it  is  properly  liable  on  its  policy,  issued 
to  said  Dooley,  trustee,  on  said  buildings,  and  also  the  pro- 
ceeds of  the  policies  of  the  other  insurers  of  said  buildings, 
whose  policies  the  said  Dooley,  trustee,  holds  ;  and  to  enable 
the  company  so  to  do,  the  said  Dooley,  trustee,  is  authorized 
to  pay  to  it  said  proceeds,  if  realized  by  him,  or  assign  said 
policies,  if  remaining  unpaid,  to  said  Merchants'  and  Mechan- 
ics' Insurance  Company,  or  allow  the  same,  if  necessary,  to  be 
sued  upon  by  it  in  his  name  as  trustee,  so  that  the  said  Mer- 
chants' and  Mechanics'  Insurance  Company  shall,  upon  so 
reconstructing  said  buildings,  become  entitled  to  the  rigbte 
of  this  court  in  this  cause,  and  of  said  Dooley,  trustee,  in 
the  policies  of  insurance  held  by  said  Dooley,  trustee,  on 
said  buildings." 

Thereupon,  the  Merchants'  and  Mechanics'  Company  at 
once  repaired  the  loss  that  had  been  done  by  the  fire,  at  a 
cost  of  $5,772.57,  and  then  claimed  of  the  Virginia  Fire  and 
Marine  Insurance  Company,  and  of    the  Connecticut  Fir© 
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Insurance  Company,  each  $1,924.19,  as  their  share  of  con- 
tribution to  the  loss  sustained.  . 

These  companies  resisted  this  claim  in  the  court  below 
upon  the  ground  that  both  the  Gordon  and  the  Wilson 
policies  were  liable  to  contribute  to  the  loss,  and  consequently 
that  the  shares  for  which  they  (the  Virginia  Fire  and  Marine 
Insurance  Company,  and  the  Connecticut  Fire  Insurance 
Company)  were  liable  were  smaller. 

This  was  the  contention  of  the  appellant  in  the  court  below 
and  is  his  contention  here.  Can  it  be  sustained  ?  Now  the 
doctrine  of  contribution  is  not  founded  on  contract,  but  is 
bottomed  on  general  principles  of  justice.  It  rests  upon 
the  principle  of  natural  justice,  that  where  there  are  sev- 
eral persons  bound  for  the  same  person  and  same  engage- 
ment, that  all  of  them  should  contribute  jrr'o  rata  to  the 
satisfaction  or  extinguishment  of  the  common  burden, 
and  it  has  therefore  been  well  said  by  Mr.  Kent  in  his 
Commentaries  that  the  doctrine  applies  very  equitably  to 
the  case  of  double  insurance,  for  in  such  cases  the  engage- 
ments of  the  insurers  are  for  the  same  person,  on  the 
same  subject-matter  and  against  the  same  risks.  Godin  v. 
London  Assurance  Company,  1  Burr.  492;  Ang.  on  Ins., 
§  26  ;  May  on  Ins.,  §  448  et  seq. ;  Thurston  v.  Koch,  4 
Dall.  348  ;  Newby  v.  Reed,  1  Wm.  Black  416,  and  note. 
But  this  doctrine  has  never  been  held  to  apply  to  other  cases 
of  insurance,  and  it  can  never  have  place  except  where  there 
is  an  identity  of  interest,  person  and  risk.  May  on  Ins. , 
§  436.  Such  being  the  well-established  rule  on  the  subject, 
we  have  only  to  look  to  the  Wilson  and  Gordon  policies  to 
see  that  there  is  no  identity  of  person  or  interest.  In  the 
case  of  the  Gordon  policy  it  is  distinctly  expi'essed  in  the 
policy  that  <'it  is  understood  that  the  interest  hereby  insured 
consists  of  a  ground  rent,  amounting  to  $1,000  per  annum," 
etc.,  and  in  the  case  of  the  Wilson  policies  it  is  patent  that 
they  were  made  for  the  exclusive  benefit  of  Wilson's  estate. 
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and  that  that  estate  alone  bad  the  right  to  enforce  them.  It 
is  equally  apparent  that  the  interest  secured  by  these  policies 
are  separate  and  distinct  from  those  secured  by  the  policies 
taken  out  by  Dooley,  trustee.  It  may  be,  as  is  contended 
by  the  appellant,  although  such  does  not  appear  to  be  the 
fact  from  the  record,  that  the  appellee,  by  rebuilding,  has 
relieved  itself  of  all  liability  under  its  policy  to  Gordon,  but 
this  collateral  result  cannot  operate  to  fasten  upon  that  com- 
pany a  liability  for  which  it  is  not  bound  either  by  contract 
or  the  law  in  regard  to  contribution. 

I  am  unable  to  perceive  any  ground  upon  which  the  con- 
tention of  the  appellant  can  be  sustained,  and  the  decree 
appealed  from  must  therefore  be  a£Birmed. 

Decree  affirmed. 
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Commonwealth 

V. 

Guigon. 

{Supreme  Court  of  Appeals  of  Virginia,  April,  1886,) 

[Virginia  L^aw  Journal,  1886,  p.  365.] 

Criminal  Proceedings — Information — Jurisdiction  Must  Appear.* 
Notwithstanding  sec.  11  of  ch.  201,  Code  1873,  dispensing  with 
the  necessity  for  merely  formal  allegations  in  an  information  or 
indictment,  it  is  still  necessary  that  it  be  shown  in  terms  or  by 
proper  averments  that  the  case  is  one  of  which  the  court  has  juris- 
diction. 

Same— Same — Facts  Constituting  the  Offence. 

An  information  is  fatally  defective  which  fails  to  allege  all  the 
facts  and  circumstances  necessary  to  constitute  the  offence  with 
which  it  is  sought  to  charge  the  accused. 

Error  to  the  hustings  court  of  Richmond. 

The  act  of  assembly  of  March  15th,  1884,  providing  for 
the  assessment  of  license  taxes  against  attorneys-at-law, 
provides  as  follows :  *'No  attorney  licensed  under  this  act 
•shall  be  allowed  to  bring  suit  against  the  commonwealth  or 
any  treasurer  or  collector  of  taxes  for  the  recovery  of  money 
for  coupons  tendered  for  taxes,  unless  he  take  out  a  special 
license  therefor,  for  which  privilege  he  shall  pay  a  specific 
license  tax,  in  addition  to  the  tax  required  under  this  section, 
of  two  hundred  and  fifty  dollars."  Acts  1883-4,  ch.  450, 
§  91,   p.   597. 

*See  monographic  note  on  **  Indictments,  Informations  and  Pre- 
sentments" appended  to  Boyle  v.  Com.,  14  Gratt.  674  (Va.  Rep. 
Anno.). 
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On  July  6th,  1885,  an  information  was  filed  against  the 
defendant  in  error  in  the  hustings  court,  in  the  foUowing^ 
words  :  "Be  it  remembered,  that  Samuel  B.  Witt,  attorney 
for  the  commonwealth  of  Virginia,  for  the  city  of  Richmond, 
and  who  in  this  behalf  prosecutes  for  the  said  commonwealth^ 
in  his  proper  person  comes  into  the  said  court,  on  this  6th 
day  of  July,  1885,  and  here  gives  the  said  court  to  under- 
stand and  be  informed,  that  A.  B.  Guigon,  Jr.,  did,  within 
the  last  twelve  months  past,  bring  suit  against  the  common- 
wealth for  the  recovery  of  money  for  coupons  tendered  for 
taxes,  without  having  the  special  license  required  by  law  ; 
against  the  peace  and  dignity  of  the  commonwealth  of  Vir- 
ginia." 

To  this  information  the  defendant  in  error  demurred,  and 
the  court  sustained  the  demurrer  ;  and  to  that  judgment  the 
commonwealth  obtained  this  writ. 

The  Attorntt/-  (refwralj  for  the  commonwealth. 
Ji,  Z.  Mmiry^  for  the  defendant  in  error. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  information  filed  in  this  case  is  fatally  defective  in 
not  alleging  in  terms  or  showing  by  proper  averments  that 
the  case  is  one  of  which  the  court  has  jurisdiction.  For 
whilst,  as  was  said  in  Lazier's  Case,  10  Gratt.  711,  there 
are  provisions  in  the  Code  dispensing  with  the  necessity  of 
merely  formal  allegations  in  the  information  or  indictment, 
and  declaring  that  '^no  indictment  or  other  accusation  shall 
be  quashed  or  deemed  invalid"  for  any  of  certain  enumer- 
ated causes,  it  is  still  necessary  that  the  jurisdiction  shall  be 
made  to  appear.     Code  1873,  ch.   201,  §  11. 

The  information  is  radically  defective  in  failing  to  allege 
all  the  facts  and  circumstances  necessary  to  constitute  the 
offence  with  which  it  is  sought  to  charge  the  defendant  in 
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error  ;  for  example,  that  the  defendant  was  an  attorney-at- 
law,  and  was  acting  in  that  capacity  in  bringing 
that  the  suit  was  brought  in  a  court  in  which  the  ( 
wealth  would  be  properly  sued,  etc.     Hord  v.  The  ( 
wealth,  4  Leigh  674  ;  Comm.  v.  Israel,  Id.   675; 
Case,  10  Leigh  720  ;  Clark's  Case,  6  Gratt.  677  ; 
Case,  13  Gratt.  786. 

For  these  reasons  the  court  is  unanimously  of  o] 
affirm  the  judgment  of  the  hustings  court  of  th( 
Richmond,  sustaining  the  demurrer  of  the  defend] 

Judgment  affirmed. 
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Blanks 

V, 

Robinson. 

{Supreme  Court  of  Appeals  of  Virginia^  Aprils  1886.) 

[Virginia  L^aw  Journal,  1886,  p.  398.] 

Malicious  Prosecution — Probable  Cause — Case  at  Bar. 

Upon  complaint  of  R.,  B.  is  taken  before  a  justice  and  adjudged 
guilty  of  petit  larceny,  and  sentenced ;  upon  appeal  this  judgment 
is  reversed  and  B.  is  adjudged  not  guilty,  and  is  discharged.  B. 
then  brings  an  action  'for  malicious  prosecution   against  R. :  held : 

Same— Same— Judgment  of  Justice  Prima  Facie  Evidence  of. 
The  judgment  of  the  justice    is  only  prima  facie   evidence   of 
probable   cause    for   the   prosecution.     Womack    v.   Circle,    32 
Gratt.  324,  overruled. 

Error  to  the  corporation  court  of  Danville. 

Upon  the  complaint  of  Robinson,  Blanks  was  arrested  and 
taken  before  a  justice  and  found  guilty  of  petit  larceny  ; 
from  this  judgment  and  sentence  Blanks  appealed  to  the 
corporation  court,  where  the  judgment  was  reversed  and 
Blanks  was  adjudged  not  guilty  of  the  offence.  Blanks 
thereupon  brought  his  action  against  Robinson  for  damages 
for  malicious  prosecution.  During  the  progress  of  the  trial, 
when  the  fact  of  the  conviction  of  the  plaintiff  by  the  justice 
and  his  subsequent  acquittal  and  discharge  in  the  corpora- 
tion court  had  been  made  to  appear,  the  court  expressed  the 
opinion  that  the  said  conviction  was  an  absolute  bar  to  the 
suit,  notwithstanding  the  reversal  of  that  judgment  upon 
appeal  to  the  corporation  court. ,  The  trial  thereupon  came 
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to  a  pause,  and  the  court,  at  the  instance  of  the  defendant, 
instructed  the  jury  as  follows: 

''The  court  instructs  the  jury  that  if  they  are  satisfied 
from  the  evidence  in  this  cause  that  the  defendant,  W.  P. 
Robinson,  made  complaint  before  D.  T.  HArvey,  a  justice 
of  the  peace  for  the  town  of  Danville,  against  J.  P.  A.  Blanks 
that  he  did  in  said  town  fraudulently  fail  and  refuse  to  per- 
form his  promise  in  writing  to  deliver  to  the  Piedmont  Guano 
Company  his  crop  of  tobacco  grown  during  the  year  1880,  he, 
the  said  J.  P.  A.  Blanks,  having  procured  from  said  Pied- 
mont Guano  Company  an  advance  of  $24.30  on  said  crop  of 
tobacco,  against  the  peace  and  dignity  of  the  common- 
wealth of  Virginia,  and  that  thereupon  J.  P.  A.  Blanks  was 
arrested  and  carried  before  said  justice  for  trial,  and  that 
said  justice,  upon  the  trial  of  said  complaint,  after  the  ex- 
amination of  said  prosecutor  and  said  prisoner,  and  such 
other  witnesses,  if  any,  as  were  produced,  convicted  said 
Blanks  of  the  offence  charged,  to  wit,  petit  larceny,  and 
sentenced  him  therefor,  then  such  decision  and  conviction  by 
said  justice  are  conclusive  evidence  of  the  existence  of  prob- 
able cause  for  said  complaint,  even  though  the  jury  shall 
find  that  he  was  innocent  of  the  offence,  and  was  afterwards 
acquitted  on  appeal  to  the  hustings  court  of  Danville,  unless 
they  shall  be  further  satisfied  that  Robinson  procured  said 
conviction  by  testimony  known  to  him  to  be  false." 

To  the  giving  of  this  instruction  the  plaintiff  excepted. 
The  jury  found  a  verdict  for  the  defendant.  The  plaintiff 
moved  to  set  aside  the  verdict,  which  motion  the  court  over- 
ruled, and  entered  judgment  thereon,  and  to  this  judgment 
the  plaintiff  obtained  this  writ. 

PeatroHs  cfe  Harris^  for  plaintiff  in  error. 

Withers  dt  BarJcsdale^  fordefendaqt  in  error. 


Digitized  by  VjOOQ IC 


602  Blanks  v.  Robinson.  [Vol.  1 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  for  malicious  prosecution.  The  case 
comes  before  us  on  an  exception  to  an  instruction  given  on 
the  trial  of  the  casein  the  court  below,  and  presents  for  our 
determination  the  question  whether  a  judgment  of  conviction, 
which  has  been  reversed  on  appeal,  is  to  be  regarded  as  con- 
clusive ov  prima  facie  evidence  of  the  existence  of  probable 
cause  for  the  malicious  prosecution. 

This  same  question  was  passed  upon  by  this  court  in  the 
recent  case  of  Womack  v.  Circle,  32  Gratt.  824,  where  a 
majority  of  the  court  held  that  the  conviction  was  conclusive 
of  the  existence  of  probable  cause  ;  but  after  careful  consid- 
eration of  the  subject  we  have  reached  the  conclusion  that, 
upon  principle  as  well  as  authority,  the  minority  of  the 
judges  were  right,  and  that  such  conviction  must  be  regarded 
as  prima  facie  evidence  of  probable  cause. 

The  ground  upon  which  the  cases  which  hold  the  contrary 
doctrine  are  rested  is  that  the  judgment  of  conviction  is  evi- 
dence of  such  high  and  conclusive  character  that  it  consti- 
tutes an  estoppel  which  concludes  all  further  enquiry  into 
the  facts  and  circumstances  of  the  case.  It  leaves  entirely  out 
of  view  the  facts  that  this  very  judgment  may  have  been  ob- 
tained through  the  fraud  of  the  prosecutor,  the  ignorance 
and  incompetence  of  the  justice,  and  gives  to  a  judgment 
which  has  been  reversed  and  vacated  the  same  force  and  eflfect 
as  a  judgment  which  has  never  been  reversed  or  assailed. 
It  not  only  ignores  one  of  the  cardinal  doctrines  applicable 
to  estoppels,  namely,  that  all  estoppels  must  be  mutual,  but 
,  it  violates  the  principle  that  the  records  of  the  proceedings 
in  a  criminal  trial  are  never  to  be  taken  as  conclusive  of  the 
facts  upon  which  it  is  based  in  a  civil  action.  For  these 
reasons  we  regard  any  rule  which  would  make  such  a  judg- 
ment conclusive  evidence  of  probable  cause,  as  was  said  by 
the  supreme  court  of  Iowa,  in  Moffett  v.  Fisher,  47  Iowa  R. 
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473,  as  too  arbitrary  to  effect  justice  between  the  parties. 
And  for  these  reasons,  which  are  set  forth  with  great  force 
and  detail  in  the  dissenting  opinion  of  Staples,  J. ,  ii 
V.   Circle,  supra,  which  we  adopt,  we  are  of  tl 
that  the   corporation   court    of  Danville   erred  i 
the  instruction  which  it  gave  ;  and  that  for  this 
judgment  must  be  reversed  and  the  case  must  be 
for  a  new    trial,  upon  which  new    trial  an  insti 
accordance  with  the  views  herein  announced  must 
if  the  same  is  asked  for. 

Judgment  reversed. 
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Shumate 

V. 

Spilman. 

(Supreme  Court  of  Appeals  of  Virginia^  May,  i8S6.) 

[Virginia  I^aw  Journal,  1886,  p.  443.] 

Supreme  Court  of  Appeals  of  Virginia — Moot  Questions. 

This  court  sits  to  decide  real  controversies,  not  to  determine 
mooted  questions  upon  which  no  rights  depend,  and  wherein  no 
relief  can  be  afforded.  If  the  controversy  is  such  that  it  has  been 
determined  by  time,  and  there  is  now  no  wrong  to  right,  no  relief 
to  be  afforded,  nothing  is  left  upon  which  the  court's  judgment 
can  act,  and  the  appeal  will  be  dismissed  and  the  parties  left 
where  they  are. 

Error  to  circuit  court  of  Fauquier  county. 

The  opinion  states  the  case. 

F,  S,  Blair  and  B.  E.  Campbell^  for  plaintLff  in  error. 

li.  T,  Scott,  W.  H.  Payne,  Thos.  Smith  and  A.  />. 
Payne,  for  defendant  m  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  in  quo  warranto  to  test  the  respec- 
tive rights  of  two  claimants  to  the  oflSce  of  county  judge  of 
Fauquier  county,  Va.,  for  the  term  of  office  commenciii|^ 
January  1st,  1880,  continuing  six  years,  and  expiring  Jan- 
uary 1st,  1886. 

The  petition  was  filed  in  the  circuit  court  of  Fauquier, 
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April  8th,  1884,  a  judgment  there  promptly  rendered,  and  a 
writ  of  error  to  the  same  was  awarded  by  one  of  the  judges 
of  this  court.  May  19th,  1884.  The  case  was  soon  after 
docketed  in  this  court,  where  it  remained  until  the  5th  day 
of  April  of  the  present  term,  when  being  reached  in  due 
course  was  argued  and  submitted  for  the  decision  of  this 
court. 

The  question  is.  Who  is  entitled  to  hold  the  office  of  county 
judge  for  a  term  which  has  expired.  The  question  involved 
is  one  of  the  greatest  importance,  involving  the  structure  of 
the  government  of  the  state  ;  and  from  its  importance  and 
real  interest  this  court  would  cheerfully  bring  to  its  consid- 
eration, and  to  an  examination  of  the  points  raised,  its  best 
endeavors.  But  the  term  having  expired  over  which  the 
contention  is,  and  as  the  judgment  here  could  only  be  one 
of  ouster  or  the  contrary,  as  the  case  might  turn,  and  costs, 
and  as  in  the  present  situation  of  the  parties,  neither  one 
claiming  the  right  to  hold  the  office  for  the  stated  term,  and 
neither  actually  holding  the  said  term,  there  can  be  no  judg- 
ment in  the  case  now  lawfully  rendered  of  ouster,  nor  the 
contrary ;  and  as  costs  in  this  court  depend  upon  the  sub- 
stantial result  of  the  litigation,  there  can  be  no  judgment 
for  the  plaintiff  in  error  by  which  his  costs  can  be  saved  to 
him,  and  no  judgment  by  which  the  defendant  in  error  can 
be  held  for  costs  by  reason  of  a  judgment  against  him.  In 
other  words,  the  controversy  has  ceased  to  exist,  and  the 
questions  raised  are  merely  moot  questions. 

This  court  sits  to  try  cases  and  decide  real  controversies  ; 
but  it  must  now,  as  heretofore,  decline  to  determine  mooted 
questions  upon  which  no  rights  depend,  and  where  no  relief 
can  be  afforded.  If  the  controversy  is  of  such  a  character, 
and  the  circumstances  surrounding  it  such  that  it  has  been 
determined  by  time,  and  there  is  now  no  wrong  to  right, 
and  no  relief  to  be  afforded,  there  is  nothing  left  upon  which 
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the  court's  judgment  can  act,  a^d  nothing  can  be  done  but 
to  leave  the  parties  where  they  are,  and  to  dismiss  the  appeal. 
But  in  so  doing  this  court  does  not  pass  upon  any  question 
raised  in  the  case ;  does  not  affirm  nor  reverse  the  judgment 
of  the  court  below. 

Appeal  dismissed. 

Fauntleroy,  J.,  dissents. 
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Roller 

i\ 

Jordan. 

{Supreme  Court  of  Appeals  of  Virginia y  October,  /8S6,) 

[Virginia  Law  Journal,  1886,  p.  628.] 

Public  Free  Schools — County  Superintendents— Term  of  Office. 

Under  the  constitutional  amendment  adopted  in  November,  1874, 
the  first  regular  term  of  office  of  county  and  city  superintendents 
of  schools  began  on  July  1st,  1877,  pnd  ended  on  June  30th,  1881 ; 
the  second  term  began  on  July  1st,  1881,  and  ended  on  June  30th, 
1885 ;  and  the  third  term  began  on  July  1st,  1885,  and  will  end 
on  June  30th,  1889.     Pendleton  v.  Miller,  ante,  p.  606. 

Same — Same— Same— Case  at  Bar. 

June  7th,  1883,  Roller  was  appointed  superintendent  of  schools 
for  Augusta  county,  and  held  the  office  until  July  1st,  1886,  when 
Jordan,  who  was  appointed  thereto  on  March  20th,  1886,  took  pos- 
session thereof.  Upon  petition  for  mandamus  by  R.  to  recover  the 
office,  /teld : 

Same — Same— Same — Same. 

1.  Under  the  repeated  decisions  of  this  court,  Roller  was  appointed 
to  fill  the  unexpired  term  ending  June  30th,  1885,  and  since 
that  time  has  been  a  mere  locum  tenens,  holding  by  virtue  of 
the  constitutional  provision  which  allowed  him  to  hold  until 
his  successor  was  appointed  and  qualified. 

Same — Same — Same— Unexpired  Term. 

2.  Jordan  is  entitled  to  hold  the  unexpired  portion  of  the  term 
which  began  July  1st,  1885,  and  will  end  June  30th,  1889;  his 
appointment  was  valid  (the  board  of  education  having  author- 
ity to  fill  vacancies)  notwithstanding  the  board  believed  they 
had  authority  to  make  the  appointment  under  the  joint  resolu- 
tion of  February  26th,  1886,  which  was  nevertheless  declared 
null  and  void  in  Pendleton  v.  Miller. 
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Petition  for  writ  of  mandamus  by  H.  Sheffy  Roller  against 
C.  F.  Jordan,  to  require  the  respondent  to  deliver  up  to  the 
petitioner  the  oflSce  of  superintendent  of  schools  for  Augusta 
county. 

The  opinion  states  the  case. 

Crai^  <fc  Paulj  for  petitioner. 

T.  C.  Eldar^  for  respondent. 

HiNTON,  J. ,  delivered  the  opinion  of  the  court. 

In  Pendleton  v.  Miller,  decided  at  this  term,  this  court 
held  that  the  regular  terms  of  county  and  city  superintendents- 
of  schools,  under  the  constitutional  amendment  adopted  in 
November,  1874  (see  Acts  of  1874,  page  208),  commenced 
on  the  1st  July,  1877,  and  expired  with  the  30th  June,  1881. 
The  second  regular  term,  therefore,  began  on  the  Ist  July, 
1881,  and  ended  on  30th  June,  1886.  The  third  regular 
term,  therefore,  began  on  the  1st  July,  1885,  and  ends  on 
30th  June,  1889. 

On  the  7th  of  June^  1883,  the  petitioner,  H.  Sheffy  Roller^ 
was  duly  appointed  superintendent  of  schools  for  the  county 
of  Augusta,  and  soon  thereafter  qualified  and  entered  upon 
the  discharge  of  the  duties  of  that  oflSce.  Under  the  repeated 
decisions  of  this  court,  now  too  familiar  to  be  cited,  he  was 
elected  to  fill  the  unexpired  term  ending  June  30th,  3  885, 
and  since  that  time  has  been  a  mere  locum  tenefis^  holding 
the  office  only  by  virtue  of  the  constitutional  provision  which 
allows  persons  elected  to  office  to  hold  over  until  their  suc- 
cessors are  appointed  and  qualified. 

On  the  20th  of  March,  1886,  the  respondent,  Cornelius 
F.  Jordan,  was  duly  appointed  to  the  aforesaid  office  by  the 
proper  authority — the  state  board  of  education.  He  after- 
wards qualified,  and  on  the  1st  of  July,  1886,   took  posses- 
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sion  of  the  office,  which  he  is  entitled  to  hold  until  the  1st  of 
July,  1889.  It  is  doubtless  true  that  when  the  state  board 
of  education  appointed  the  respondent  to  this  office  they 
believed  the  joint  resolution  of  the  general  assembly,  approved 
February  26th,  1886,  which  undertook  to  vacate  the  offices 
of  all  county  and  city  superintendents,  was  valid  and  bind- 
ing, and  that  they  had  authority,  under  the  provisions  of  that 
resolution,  to  make  the  appointment.  In  that  they  were 
mistaken,  for  that  joint  resolution,  in  so  far  as  it  undertakes 
to  vacate  the  office  of  all  city  and  county  superintendents  of 
schools,  and  to  fix  the  time  for  the  beginning  of  the  regular 
term  of  those  offices  on  the  1st  of  July,  1886,  is,  as  we 
declare  in  Pendleton  v.  Miller,  null  and  void.  But  this  cir- 
cumstance does  not  affect  the  validity  of  the  appointment  of 
the  respondent,  for  the  term  of  office  was  vacant  both  at  the 
time  of  his  appointment  and  qualification ;  and  as  the  state 
board  of  education  is  vested  by  the  constitution  with  the 
power  to  fill  such  vacancies,  their  appointment  of  the  respond- 
ent is  valid.  It  cannot  affect  the  case  that  they  did  what 
they  had  the  rightful  authority  to  do  for  a  wrong  reason. 
It  follows  that  the  respondent  Jordan  is  entitled  to  fill  the 
unexpired  portion  of  the  term  which  commenced  on  the  Ist 
of  July,  1885,  and  will  terminate  on  the  30th  of  June,  1889. 

The  writ  must  therefore  be  refused,  and  the  rule  discharged. 

Writ  refused. 
1  Va  Dec— 39 
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Cabell  &  McGuire 

V. 

Southern  Mut.   Ins.  Co. 

{Supreme  Court  of  Appeals  of  Virginia ^  May,  1886,) 

[Virginia  Law  Journal,  1886,  p.  721.] 

Supreme  Court  of  Appeals— Jurisdiction— Case  at  Bar. 

The  So.  Mut.  Ins.  Co.  conveyed  to  C.  &  McG.  all  its  assets  in 
trust  for  its  creditors,  and  the  trustees  brought  suit  against  the 
company  and  its  mutual  policy  holders,  asking  that  assessments 
be  made  upon  the  *•  deposit  notes'*  of  the  policy  holders  to  pay  the 
creditors;  the  several  claims  against  the  numerous  defendants 
were  less  than  $500,  but  the  aggregate  of  the  claims  of  the  plaintifiPs 
exceeded  that  sum :  held  : 

Same—  Same— Same. 

1.  The  aggregate  of  all  the  claims  is  the  plaintiff's  demand 
against  all  the  defendants;  it  is  the  matter  in  controversy, 
and  this  court  has  jurisdiction  upon  appeal  by  the  plaintiffs. 

Same— Same— Same. 

2.  The  trustees  represent  the  insured  creditors,  whose  debts 
exceed  the  jurisdictional  sum,  and  upon  this  ground  also  the 
court  has  jurisdiction. 

Fire  Insurance — Mutual — Assessments  upon  Policies— Case  at  Bar.* 

Policy  holders  in  the  So.  Mut.  Ins.  Co.,  in  pursuance  of  its 
charter,  gave  premium  or  deposit  notes  conditioned  to  be  **paid  at 
such  time  or  times  and  in  such  sum  or  sums  as  the  directors  may 
require  to  pay  the  expenses  and  losses  of  the  company" ;  the  com- 
pany suspended  business  and  conveyed  its  assets  to  trustees  for 
the  benefit  of  its  creditors;  in  suit  by  the  trustees  to  assess  the 
deposit  notes  of  the  policy  holders  whose  policies  had  not  expired 
at  the  date  of  suspension,  to  pay  creditors:  held: 

Same  ~  Same— Same. 
The  deposit  notes  are  liable  to  be  assessed  for  all  losses  incurred 
before  the  expiration  of  the  policies,  and  the  assessments  may 
be  made  after  the  expiration  of  the  policies. 

*See  monographic  note  on  **  Insurance,  Fire  and  Marine"  appended 
to  Mutual,  etc..  So.  v.  Holt,  29  Gratt.  612  (Va.  Rep.  Anno.). 
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Appeal  from  chancery  court  of  Richmond. 

The  Southern  Mutual  Insurance  Company  was  chartered 
in  1868,  with  ''power  to  make  insurances  of  any  kind  in  the 
fire,  marine,  tornado,  or  life  line,  on  the  mutual  and  cash 
plan."  The  fourth  section  of  its  charter  gave  it  '^power  to 
receive  premium  or  deposit  notes  from  those  who  effected 
insurances,  which  shall  be  paid  at  such  time  or  times,  and 
in  such  sum  or  sums,  as  the  directors  may  require  to  pay 
the  expenses  and  losses  of  the  company."  The  fifth  section 
provided  that  if  any  member  should  fail  to  pay  any  assess- 
ment for  thirty  days  after  written  notice,  the  company  might 
bring  suit  to  recover  the  whole  of  the  premium  note,  etc. 
The  company  confined  itself  to  fire  insurance,  and  policies 
on  the  mutual  plan  were  issued  for  the  term  of  five  years. 
The  deposit  notes  which  were  taken  conformed  in  terms 
strictly  to  the  fourth  section  of  the  charter,  cited  above. 
The  company  did  business  for  eight  years,  and  then,  becom- 
ing insolvent,  retired  on  September  30th,  1876,  and  conveyed 
all  its  assets  to  J.  G.  Cabell  and  Hunter  McGuire  in  trust 
for  its  creditors ;  the  assets  consisted  almost  exclusively  of 
deposit  notes,  about  twenty-five  per  cent,  of  the  face  amount 
of  each  of  which  had 'not  been  assessed  for  by  the  directors. 

In  1877  the  trustees  filed  their  bill  in  the  chancery  court 
against  the  company  and  those  of  its  mutual  policy  holders 
whose  policies  had  not  expired  before  October  1st,  1876, 
but  had  been  and  were  then  expiring,  asking  that  a  call  or 
calls  for  the  unpaid  portion  of  the  deposit  notes  might  be 
made  by  the  court.  Many  of  the  defendants  appeared  and 
set  up,  among  others,  the  defense  of  forfeiture  and  parol 
representations,  which  were  finally  overruled  by  the  then 
chancellor,  Judge  Fitzhugh,  and  a  call  ordered  as  prayed  for, 
on  March  6th,  1880.  A  dividend  being  paid  disclosed  the 
fact  that  the  proceedings  on  the  original  bill  had  failed  to 
pay  the  debts  in  full,  and  a  report  having  been  made  show- 
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ing  the  dates  at  which  the  several  debts  and  liabilities  accrued, 
an  amended  and  supplemental  bill  was  filed,  bringing  in  the 
mutual  policy  holders  who  had  not  been  included  in  the 
original  bill.  The  cause  was  then  referred  to  a  commissioner 
to  inquire  which  of  the  mutual  policy  holders  were  then 
liable  to  assessment  on  their  deposit  notes,  the  amount  for 
which  each  was  liable,  and  the  amount  which  should  be  called 
for  from  each  in  order  to  pay  the  debts,  etc.  Upon  the 
coming  in  of  this  report,  and  depositions  taken,  etc.,  the 
case  was  heard  by  Judge  W.  S.  Barton,  sitting  for  Judge 
A.  L.  HoUaday,  the  then  chancellor  (who  had  been  counsel 
in  the  case),  who  dismissed  the  amended  bill  on  the  ground 
that  no  assessment  could  be  made  on  the  deposit  notes  after 
the  expiration  of  the  policies.  And  from  this  decree  the 
plaintiffs  appealed. 

Harrison  dk  Burwell^  for  appellants. 

John  B.   Yoking  and  J.  SamH  Parrishy  for  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  raised  here  is  as  to  the  jurisdiction  of 
the  court.  The  aggregate  of  the  claims  of  the  plaintiffs,  the 
appellants  here,  exceeds  the  sum  of  $500.  Each  claim 
against  the  numerous  defendants  is  less  than  that  sum.  The 
aggregate  of  all  the  claims  is  the.  plaintiffs'  demand  against 
all  the  defendants.  This  is  the  matter  in  controversy,  and 
the  right  of  the  plaintiff  to  appeal  when  his  bill  is  dismissed 
is  clear.  Winchester  and  Strasburg  R.  R.  Co.  v.  Coif elt, 
27  Gratt.  780  ;  Gage  v.  Crockett,  27  Gratt.  736 ;  Campbell 
V.  Smith,  32  Gratt.  290  ;  McCrowell  v.  Burson,  79  Va.  301, 
302,  and  cases  cited  in  the  opinion  of  Richardson,  J.  In 
this  case  the  trustees  represent  the  insured  creditors,  whose 
debts  exceed  the  jurisdictional  sum,   and  upon  that  ground 
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also  the  jurisdiction  is  maintained.  Atkinson  v.  McCormick, 
76  Va.  798. 

The  plaintiffs  in  the  chancery  court  claimed  the  right  to 
assess  the  policy  holders  on  their  deposit  notes,  after  the 
expiration  of  their  policies,  provided  the  losses  or  expenses 
assessed  for  occurred  before  the  expiration  of  the  policies. 
The  defendants,  the  policy  holders,  admit  their  liability  for 
losses,  etc. ,  incurred  before  the  expiration  of  their  policies, 
but  they  deny  the  right  of  the  company  to  assess  them  there- 
for after  the  expiration  of  their  policies.  They  claim  that 
their  liability  to  charge  and  their  liability  to  be  assessed  for 
8uch  losses  ends  with  the  expiration  of  their  policies. 

The  plaintiffs  admit  that  they  cannot  be  charged  for  losses 
which  occurred  after  the  expiration  of  their  policies,  but 
maintain  the  right  to  assess  them  after  the  expiration  of  their 
policies  for  losses  incurred  before  the  policy  expired.  The 
plan  was  mutual,  and  the  charter  provided  that  the  deposit 
notes  should  be  paid  at  such  time  or  times,  and  in  such  sum 
or  sums,  as  the  directors  might  require,  to  pay  the  expenses 
and  losses  of  the  company ;  and  also  gave  power  to  the  direct- 
ors to  fix  the  amount  to  be  paid  in  cash  at  the  time  of  effect- 
ing the  insurance.  The  utmost  extent  of  the  insured's 
liability  was  his  deposit  note  ;  the  degree  to  which  that  was 
to  be  enforced  against  him  was  his  assessed,  ratable  share  of 
8uch  expenses  and  losses  as  should  be  incurred  by  the  company 
-during  the  life  of  his  policy.  His  liability  thus  ascertained 
was  to  be  paid  by  him  **at  such  time  or  times,  and  in  such 
«um  or  sums,  as  the  directors  might  require,"  for  the  stated 
purposes. 

If  the  insured  admits  that  this  charge  is  upon  him,  upon 
what  can  he  contend  that  the  right  to  assess  his  note  ceases 
before  the  charge  has  been  satisfied  ?  If  he  is  liable  for 
losses  incurred  during  the  life  of  his  policy,  upon  what  sound 
reason  can  be  found  a  distinction  between  a  loss  occurring 
the  last  day  of  his  period  of  liability  and  such  as  may  occur 


Digitized  by  VjOOQIC 


614  Cabell  &  McGuirb  v.  So.  M.  Ins.  Co.     [Vol.  1 

the  first  day  ?  Yet  if  his  contentioD  is  sound,  he  is  bound 
for  the  latter,  but  has  escaped  the  former  altogether.  Ob- 
viously, losses  cannot  be  assessed  for  until  they  are  known 
and  proved,  and  the  question  here  is  not  when  they  became 
known,  but  when  they  occurred.  If  they  occurred  during^ 
the  time  when  he  was  bound,  then  the  assessment  cannot  be 
avoided.  There  is  no  limitation  to  be  found  in  the  policy,. 
And  there  is  none  in  reason,  which  will  sustain  the  conten- 
tion of  the  defendant  below,  the  appellee  here.  After  hav- 
ing bound  himself  to  contribute,  he  cannot  be  discharged 
from  the  obligation  he  has  assumed  until  the  contribution 
has  been  actually  made,  or  the  obligation  in  some  lawful 
way  extinguished.  Hawley  v.  Upton,  102  U.  S.  S.  C  R.  ; 
Upton  V.  Tribetcock,  91  U.  S.  45  ;  Webster  v.  Upton,  Id. 
65;  Smith  v.  Saratoga  Co.  Mutual  Ins.  Co.,  3  Hill  512  ; 
Swanscott  Machine  Co.  v.  Partridge,  5  Foster  373  ;  Jack- 
son, Receiver,  v.  Roberts,  31  N.  Y.  304;  Sand,  &c.,  v. 
Saunders,  28  N.  Y.  416  ;  People's  Fire  Ins.  Co.  v.  Harts- 
horne  Co.,  90  Penn.  St.  470  ;  Aikers  v.  Hita,  94  Penn.  St. 
398 ;  Fayette  Mut.  Ins.  Co.  v.  Fuller,  8  Allen  27  ;  Atlantic 
Ins.  Co.  V.  Goodall,   35  N.  H.   336. 

The  chancery  court  held  that  the  right  to  assess  ended 
with  the  life  of  the  policy,  although  the  losses  occurred  prior 
to  the  end  of  the  policy,  and  dismissed  the  plaintiffs'  bill. 
This  was  plainly  erroneous,  and  the  said  decree  must  be 
reversed,  and  the  cause  remanded  to  the  said  court  for  fur- 
ther proceedings  to  be  had  therein  as  prayed  in  the  plaintiffs'* 
amended  bill. 

Decree  reversed. 

Fauntleroy,  J.,  dissents. 
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Morris 

V. 

Lyon. 

{Supreme  Court  of  Appeals  of  Virginia^  May  5,  i88j,) 

[2   S.  B.  Rep.  515.] 

Pleading — Defective  Replication— Amendment— Statute  of  Limita- 
tions. 
In  an  action  of  detinue,  the  replication  to  defendant'^  plea  of  the 
statute  of  limitations  being  insufficient,  a  demurrer  thereto  was 
sustained,  and  the  action  dismissed.  The  declaration  contained 
the  averments  for  the  lack  of  which  the  replication  was  defective : 
held^  that  the  judgment  dismissing  the  action  was  erroneous ;  that 
plaintiff  should  have  had  leave  to  amend  his  replication. 

Same— Same— Action  of  Detinue — Statute  of  Limitations. 

In  an  action  of  detinue,  defendant  pleaded  the  statute  of  limita- 
tions, and  plainti if  replied  that  within  five  years,  etc.,  defendant 
acknowledged  the  article  detained  to  be  plaintiff's  property :  held 
insufficient,  in  not  averring  a  promise    to   deliver  the  possession. 

S.  1).  Dart  en  and  /A  Z.  Palliavi^  for  appellant. 

iiinj  ctT  (fUll(i)ii  and  John  Lyon^  for  appellee. 

Fauntlkroy,  J.,  delivered  the  opinion  of  the  court. 

Thi»  is  a  writ  of  error  and  supersedeas  to  a  judgment  of 
the  circuit  court  of  the  city  of  Richmond,  rendered  on  the 
twenty-fourth  day  of  May,  1886,  in  an  action  of  detinue, 
in  which  Robert  F.  Morris  is  plaintiff,  and  John  Lyon  is 
defendant.  The  declaration  was  filed  at  September  rules, 
1885.  It  alleges  that  in  October  or  November,  1873,  the 
said  Robert  F.  Morris  (U»posited  with  the  said  John  Lyon  a 
very  valuable  diamond  cross  breastpin,  worth  $2,000,  as  a 
pledge  or  security   for   the  payment  of  $500,   which  he, 
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the  said  Morris,  then  owed  to  him,  the  said  Lyon,  for 
professional  services  as  a  lawyer.  The  said  deposit  was 
made  under  an  express  understanding  and  agreement  that 
the  breastpin  should  be  redelivered  to  the  said  Morris  when- 
ever he  should  have  paid  the  said  sum  of  $500.  The  said 
debt  of  $500,  thus  secured,  was  in  fact  fully  paid  to  the  said 
Lyon,  as  alleged  in  the  declaration,  during  the  year  1874, 
and  on  the  eleventh  of  December  of  that  year  the  said  Lyon 
delivered  to  the  said  Morris  a  written  receipt  for  the  same, 
but  the  said  Lyon  failed  to  return  the  said  breastpin,  as, 
under  the  said  contract  of  bailment,  he  was  bound  to  do. 
And  the  declaration,  after  averring  that,  by  reason  of  the 
facts  averred  as  aforesaid,  the  said  plaintiff  thereupon  be- 
came entitled  to  have  and  recover  from  the  said  defendant 
the  diamond  cross  breastpin  aforesaid,  averred  as  follows  : 
*'And  afterwards,  to  wit,  on  the  thirtieth  day  of  January, 
1884,  the  said  defendant  expressly  promised  in  writing  to 
redeliver  the  same  to  the  said  plaintiff.  Nevertheless,  the 
said  defendant,  although  often  requested  so  to  do,  has  not 
as  yet  delivered  the  said  diamond  cross  breastpin  to  the  said 
plaintiff,  but  has  hitherto  wholly  neglected  and  refused, 
and  still  neglects  and  refuses,  so  todo^  and  still  unjustly  de- 
tains the  same  from  the  said  plaintiff,  to  the  damage  of  the 
said  plaintiff  $2,500;  wherefore,"  etc. 

The  defendant  demurred  to  the  declaration,  and  his  demur- 
rer was  overruled.  He  also  pleaded  7imi  detlriet^  and  a 
special  plea  to  which  there  were  replications  and  issues  joined ; 
and  he  pleaded  also  the  statute  of  limitations,  to  which  plea 
the  plaintiff  replied  that  '< within  five  years  next  before  this 
action  was  brought,  to  wit,  on  the  thirtieth  day  of  January, 
1884,  the  defendant  acknowledged  the  diamond  cross  breast- 
pin, in  the  declaration  mentioned,  to  be  the  property  of  the 
plaintiff."  To  this  replication  the  defendant  demurred,  and 
the  court  sustained  the  demurrer,  and  gave  judgment  dis- 
missing the  plaintiff's  action,  with  costs  against  the  plaintiff. 
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The  circuit  court  held  that  as  the  form  of  the  action  is 
detinue,  and  the  plaintiff  is  suing  in  a  common-law  court  as 
bailor  against  a  bailee,  the  replication  to  the  plea  of  the  stat- 
ute of  limitations  is  insuflBcient  to  sustain  the  suit,  because 
it  alleges  simply  that  the  defendant  admitted  the  right  of 
property  in  the  thing  detained  to  be  in  the  plaintiff,  which 
might  all  be  true,  and  yet  consist  with  the  right  of  posses- 
sion or  detention  in  the  defendant,  and  also  that  the  said 
replication  does  not  allege  that  the  said  acknowledgment  made 
by  the  defendant  in  1884  was  made  in  writing,  and  signed 
as  required  by  the  tenth  section  of  chapter  146  of  the  Code 
of  1873.  The  gist  of  the  action  is  an  unjust  detention  by 
the  defendant  of  the  plaintiff's  property,  and  the  plaintiff 
therefore  must  not  only  reply  that  the  defendant  acknowl- 
edged the  plaintiff's  right  of  property,  but  that  he  also 
promised  in  writing  to  deliver  the  possession. 

We  concur  with  the  circuit  court  in  the  view  that  the  repli- 
cation of  the  plaintiff  to  the  defendant's  plea  of  the  statute 
of  limitations  is  defective  and  insufficient  technical  pleading  ; 
yet,  as  the  declaration  (which  was  admitted  to  be  true  in  all 
its  averments  by  the  demurrer  of  the  defendant  thereto)  con- 
tained the  express  averment  (as  if  in  anticipation  of  the  plea 
of  the  statute  of  limitations),  '*And  afterwards,  to  wit,  on 
the  thirtieth  day  of  January,  1884,  the  said  defendant 
expressly  promised  in  writing  to  redeliver  the  same  [diamond 
cross  breastpin]  to  the  said  plaintiff,''  the  circuit  court  erred 
in  dismissing  the  plaintiff's  action  upon  the  mere  demurrer 
to  the  defective  replication. 

We  are  of  opinion  to  reverse  and  annul  the  judgment,  and 
remand  the  case,  with  instructions  to  allow  the  plaintiff  to 
amend  his  replication,  or  plead  otherwise  as  he  may  be 
advised,  and  to  try  the  issues  properly  joined  in  the  plead- 
ings. 

Reversed. 
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Bayly   and  Otherh 

V, 

(iaines  and  Others. 

{Supreme  Court  of  Appeals  of  Virginia^  fune  i6,  1887.) 

[2  S.  E.  Rep.  739.] 

Receivers— Pending  Appointment  of  Trustees — Power  to  Lease.* 

Where  a  court  has  removed  trustees  appointed  by  will  to  manag^e 
an  estate,  for  mismanagement,  and,  pending  the  appointment  of 
their  successors,  placed  the  property  in  the  hands  of  a  receiver, 
it  may  remove  such  receiver  in  its  discretion,  and  appoint  proper 
persons  to  take  charge  of  and  manage  the  property  as  trustees  uncler 
the  terms  and  conditions  of  the  will ;  but  it  cannot  declare  void  a 
lease  of  a  portion  of  the  property  made  by  such  receiver  in  good 
faith,  in  accordance  with  the  provisions  of  the  will,  and  in  the 
interest  of  the  beneficiaries  therein  named. 

Appeal  from  circuit  court  of  Fauquier  county. 

A.  D,  Payne^  for  appellants. 

ffmitea  y,  Brixtke^  for  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Fauquier  county,  pronounced  on  the  twenty-fourth  day  of 
December,  1885,  in  the  chancery  cause  therein  pending 
of  Gaines  v.  Utterbach  et  als.  It  appears  from  the  record 
that  John  Shumate  died  in  the  county  of  Fauquier,  in  the 
year  1872,  possessed*  and  seized  of  a  large  personal  and 
landed  estate,  which  by  his  will  he  bequeathed  and  devised 

*See  foot-note  to  Davis  v.  Snead,  33  Gratt.  705  (Va.  Rep. 
Anno.). 
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to  trustees  named  in  bis  said  will,  to  be  beld  in  trust  for  tbe 
benefit  of  Catherine  Graines,  a  colored  woman,  and  certain 
children  of  hers,  supposed  to  be  the  natural  children  of  the 
said  testator.  The  said  will  provides  that  the  estate  of  the 
testator,  John  Shumate,  shall  remain  as  a  continuing  trust, 
subject,  in  the  hands  of  the  trustees  therein  named,  William 
J.  Morgan  and  Wilfred  Utterbach,  until  the  death  of  the 
said  Catherine  (Jaines  and  her  said  children  ;  and,  at  the 
death  of  the  last  surviving  of  the  said  children,  the  said 
trust  shall  cease  and  determine,  and  the  property,  subject  of 
the  said  trust,  shall  pass  and  devolve  to  the  descendants 
of  the  said  Catherine  Guines  ;  but  that,  during  the  lifetime 
of  the  said  Catherine  Gaines,  or  of  the  last  surviving  of  her 
said  children,  a  designated  portion  of  the  said  real  estate 
shall  be  held  as  a  home  for  the  said  (Catherine  Gaines  and 
her  said  children;  and  so  much  of  the  income  from  the  bal- 
ance of  the  estate  as  shall  be  necessary  for  that  purpose  be 
devoted  and  applied  by  the  trustees  to  putting  and  keeping 
in  eligible  condition  the  said  designated  homestead,  and  to 
the  maintenance  and  comfort  of  the  said  Catherine  Gaines 
and  said  children,  and  to  the  education  of  the  said  children. 
William  J.  Morgan,  one  of  the  trastees  named  in  the 
will,  died  in  the  lifetime  of  the  testator  ;  and,  there  being 
a  controversy  about  the  validity  of  the  will  of  the  said  Shu- 
mate, Wilfred  Utterbach,  the  other  named  trustee,  was 
appointed,  by  order  of  the  court,  curator  of  his  estate, 
consisting  of  a  large  tract  of  productive  land  lying  in  the 
upper  part  of  Fauquier  county,  and  personalty  of  the 
value  of  more  than  $5,000.  In  1884,  after  11  years  of 
undisturbed  management  and  control,  the  ejc  parte  accounts 
of  Utterbach,  as  curator,  showed  that  the  whole  of  the  per- 
sonalty of  the  estate  had  been  consumed,  and  the  rents, 
issues,  and  profits  of  the  real  estate  likewise,  and  the  estate 
brought  in  debt  to  the  curator,  the  said  Utterbach,  in  the 
snm  of  $274.06. 
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This  suit  was  brought  by  the  aforesaid  beneficiaries  under 
the  will  of  John  Shumate,  to  surcharge  and  falsify  the  said 
i<x  parte  accounts  of  the  said  curator,  to  bring  about  a  fair 
and  just  settlement,  and  to  take  the  estate  out  of  the  hands 
of  the  said  curator.  On  the  ninth  day  of  September,  1884, 
the  circuit  court  of  Fauquier  entered  a  decree  revoking  the 
powers  of  the  said  Utterbach  as  curator,  with  liberty  to  the 
complainants  to  surcharge  and  falsify  his  accounts;  and 
adjudging,  ordering,  and  decreeing,  that ' 'Sampson  P.  Bayly 
and  H.  Clay  Bayly  be,  and  are  hereby,  appointed  receivers 
of  the  rents,  issues,  and  profits  of  the  real  estate  with  which 
the  late  John  Shumate  died  seized  and  possessed,  and  of  the 
personal  property  of  the  said  Shumate.  Said  receivers  shall 
i^eceive  no  money  as  receivers,  or  exercise  no  powers  as  such, 
until  they  shall  have  executed  a  bond,  with  approved  secu- 
rity, to  the  commonwealth  of  Virginia  in  the  penalty  of 
twelve  thousand  dollars,  conditioned  for  the  faithful  per- 
formance of  their  duties  as  such  receivers.  And  said 
receivers  will  take  possession  of  the  real  estate  of  the  late 
John  Shumate,  and  rent  out  the  same  in  accordance  with  the 
directions  of  the  will  of  the  said  Shumate  ;  but  reserving 
iis  a  home  for  the  said  Catherine  Gaines,  Taylor  Graines, 
wife  and  child,  Adelaide  Webb  and  child,  Nannie  M.  Graines, 
and  Catherine  Gaines,  or  such  of  them  as  may  desire  to 
occupy  the  same,  the  one  hundred-acre  tract  in  said  will 
mentioned,  lying  on  the  east  side  of  the  graded  road  from 
Marshall  to  Orleans,  after  putting  the  house  on  said  one 
hundred  acres  in  a  habitable  and  comfortable  condition  ;  and 
«aid  receivers  will  collect  all  rents,  issues,  and  profits  of  said 
real  estate  now  due,  or  to  become  due,  and  take  possession 
of  all  personal  property  of  said  estate,  and  collect  all  debts 
due  the  same.  And  the  said  receivers  will  settle  their 
ac^eounts,  from  year  to  year,  in  this  suit,  before  a  master 
cpmmissioner  thereof,"   etc. 

The  said  S.  P.  Bayly   and  II.  Clay  Bayly  duly  qualified 
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as  receivers  under  the  aforesaid  decree,  gave  the  required 
bond,  and  entered  upon  the  discharge  of  their  duties  as  such. 
In  obedience  to  the  express  directions  of  the  circuit  court 
contained  in  the  decree  appointing  them,  they  proceeded, 
with  much  outlay  of  labor  and  expense,  to  put  the  home- 
stead 100-acre  tract  in  * 'habitable  and  comfortable  condition'* 
for  the  use  and  occupancy  of  the  said  beneficiaries  under  the 
will  of  John  Shumate,  and  to  rent  out  the  residue  of  the  said 
real  estate,  in  ^'accordance  with  the  directions  of  the  will 
of  said  Shumate."  After  having  procured  a  thorough  and 
minute  inspection  of  the  condition  and  requirements  of  said 
lands  by  five  of  the  neighboring  farmers,  the  excellence  of 
whose  judgment  is  well  known,  and  upon  their  advice  as  to 
terms,  cultivation,  and  such  conditions  "as  shall  best  secure 
it  against  depreciation  and  tend  to  its  improvement, "  the 
said  receivers,  S.  P.  Bayly  and  H.  Clay  Bayly,  rented  out 
the  said  residue  of  the  real  estate  for  a  term  of  five  years, 
with  the  privilege  of  renewal  for  a  second  term  of  five  years, 
to  T.  J.  Bayly,  by  a  written  lease  under  seal  dated  Septem- 
ber 1,   1885. 

The  said  T.  J.  Bayly,  in  pursuance  of  the  said  contract  of 
renting,  gave  up  every  other  business  engagement,  entered 
on  the  said  land,  and  expended  large  sums  of  money  and 
time  and  attention  in  seeding,  cleaning,  equipping,  and 
improving  the  said  land.  On  the  sixteenth  of  December, 
1885,  a  rule  of  the  circuit  court  was  served  on  the  said  S.  P. 
Bayly  and  H.  Clay  Bayly,  receivers,  ''to  show  cause,  on  the 
twenty-first  of  December,  why  their  powers  as  receivers 
should  not  be  revoked,  for  causes  then  to  be  shown,  or,  on 
default  of  such  removal,  why  they  should  not  be  required 
to  execute  a  new  bond."  On  the  twenty-first  of  December 
the  said  receivers  filed  their  answer  to  this  said  rule,  with 
exhibits  ;  and,  on  the  twenty-second  of  December,  T.  J. 
Bayly  filed  his  petition  praying  to  be  made  a  party  to  the 
cause,  and  setting  forth  the  wrong  and  injury    he  would 
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sustain  should  the  powers  of  the  receivers  be  revoked,  and 
their  contract  of  renting  with  him  be  annulled.  On  the 
twenty-fourth  of  December,  1885,  the  court  entered  a 
decree  in  the  cause  practically  revoking  the  authority  of  the 
said  receivers,  and  annulling  the  aforesaid  contract  of  rent- 
ing with  the  said  T.  J.  Bayly,  and  appointing  one  James 
W.  Marshall,  trustee,  to  c^rry  out  the  provisions  of  the 
will  of  John  Shumate.  From  this  decree  both  the  said  S. 
P.  Bayly  and  H.  Clay  Bayly,  receivers,  and  the  said  T.  J. 
Bayly,   have  obtained  this  appeal. 

The  appellants  S.  P.  Bayly  and  H.  Clay  Bayly  were 
appointed  receivers  by  the  circuit  court  pending  the  suit  for 
the  removal  of  Utterbach,  the  curator,  and  for  the  settle- 
ment of  his  accounts  as  such,  and  for  the  care  and  manage- 
ment of  the  estate,  until  the  court  should  determine  whom 
to  appoint  as  trustee  to  carry  out  the  trust  under  the  will  ; 
and  though  neither  in  the  notice  of  the  rule,  nor  upon  the 
hearing,  was  there  any  cause  for  removal,  or  revocation  of 
the  powers,  of  the  receivers,  as  such,  assigned,  nor  any 
intimation  whatever  that  their  official  bond  was  insufficient 
or  precarious,  yet  we  do  not  think  the  circuit  court  erred  in 
the  decree  complained  of,  so  far  as  it  practically  worked  the 
amotion  or  cessation  of  their  functions  as  receivers  in  the 
cause  by  the  appointment  of  a  substituted  trustee  under 
the  will,  in  the  place  and  stead  of  the  two  named  by  the  testa- 
tor, one  of  whom  had  died  in  the  testator''s  lifetime,  and  the 
other  having  renounced  the  trust.  In  fact,  there  was  no 
revocation  of  the  powers  of  the  receivers  in  the  decree,  in 
which  the  court  says  :  **But  being  of  opinion  that  the 
appointment  of  a  trustee,  as  hereinafter  provided  for,  renders 
unnecessary  the  continuance  of  the  authority  of  the  receivers 
in  this  cause,  and  terminates  the  same,  doth  adjudge,  order, 
and  decree  that  James  W.  Marshall  be,  and  he  is  hereby, 
appointed  and  substituted  trustee,  to  execute  any  and  all  of 
the  powers  conferred  by  the  said  will  on  the  trustee  thereia 
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named."  The  office  of  receiver  is  ^*purely  ministerial 
and  temporary  in  its  nature."  2  Bouv.  Law  Diet.  419. 
**The  receiver  appointed  is  the  officer  and  representative  of 
the  court,  subject  to  its  orders,  accountable  in  such  manner 
and  to  such  persons  as  the  court  may  direct ;  and  having  in 
his  character  of  receiver  no  personal  interest  but  that  arising 
out  of  his  responsibility  for  the  correct  and  faithful  discharge 
of  his  duties,  it  is  of  no  consequence  to  him  how,  when,  or 
to  whom,  the  court  may  dispose  of  the  funds  in  his  hands, 
provided  the  order  or  decree  of  the  court  furnishes  to  him  a 
sufficient  protection."  Beverley  v.  Brooke,  4  Gratt.  208. 
**He  is  an  indifferent  person  between  the  parties,  appointed 
by  the  court  to  receive  the  rents,  issues,  or  profits  of  land 
or  other  things  in  question  in  the  court  pending  the  suit." 
Edw.  Rec.  2;  Kerr,  Rec.  2.  *'His  appointment  is  provi- 
sional only.  It  is  the  court  itself  which  has  the  care  of  the 
property  in  dispute.  The  receiver  is  but  the  creature  of 
such  court."  Edw.  Rec.  3.  * 'Courts  of  equity  have  the 
same  power  to  remove  as  to  appoint.  The  decision  of  a 
court  removing  a  receiver,  being  a  matter  of  sound  discre- 
tion, is  not,  ordinarily,  reviewable  in  an  appellate  court." 
High,  Rec.  §§  824,  825.  But  in  this  case  there  was  no 
removal.  The  purpose  of  their  temporary  appointment 
having  been  answered,  and  the  necessity  for  the  continuation 
of  their  offices  as  receivers  in  the  cause  no  longrer  existing, 
in  the  judgment  of  the  court  who  appointed  them,  they 
became  functus  officio.  Their  mission  ended,  and  they 
ceased  to  exist.  "When  necessity  for  the  office  ceases  to 
exist,  the  office  itself  must  terminate,  and  the  receiver  be 
discharged  ;  and  when  a  court  of  equity  has  temporarily 
taken  possession  of  property  by  the  hands  of  its  receiver, 
until  the  proper  person  can  be  determined  who  is  entitled  to 
take  it,  the  courts  will  not  continue  such  possession  after  the 
necessity  ceases."     High,  Rec.  §  832. 

The  circuit  court,  by  its  decree  complained  of,  annulled 


Digitized  by  VjOOQIC 


624  Bayly  v.  Gaines.  [Vol.  1 

and  declared  void  the  contract  of  renting  made  by  its  receiv- 
ers with  the  appellant  T.  J.  Bayly,  of  date  September  1, 
1885,  ''being  of  opinion  that  the  said  contract  is,  in  its 
nature,  one  beyond  the  lawful  authority  and  powers  of  the 
receivers  in  this  cause  to  make  without  the  express  authority 
of  the  court."  In  this  case  there  were  no  rival  claimants, 
no  creditors  entitled  to  security  for  their  debts,  nor  any  liens 
to  be  ascertained,  marshaled,  or  enforced  ;  and  in  the  decree 
appointing  the  receivers,  besides  minute  and  all-comprehen- 
sive powers  and  duties  specified  for  the  receivers  to  exercise 
and  perform  in  the  management,  control,  and  conservation 
of  the  estate,  real  and  personal,  they  are  explicitly  ordered 
to  '  'take  possession  of  the  real  estate  of  the  late  John  Shumate, 
and  rent  out  the  same  in  accordance  with  the  directions  of 
the  will  of  said  Shumate. "  They  are  thus  positively  ordered 
to  rent  out  the  land,  and  to  take  the  will  of  John  Shumate 
as  the  chart  of  their  action.  The  will,  after  dedicating  the 
lOO-acjre  tract  as  a  reservation  for  the  home  of  the  benefici- 
aries, and  directing  its  being  put  in  comfortable  and  habit- 
able order,  and  kept  so,  for  that  purpose,  says  ''that  they 
[the  trustees  named  to  manage  the  property,  with  whose 
authority  the  receivers  are  invested  by  the  court,  with  the 
will  for  their  chart]  shall  rent  out  from  year  to  year,  or  for 
terms  of  years,  the  rest  of  my  real  estate  in  such  parcels  as 
to  them  may  seem  judicious  and  proper,  and  in  such  manner 
as  shall  best  secure  it  against  depreciation,  and  tend  to  its 
improvement,"  etc.  The  receivers  were  thus  fully  and 
expressly  empowered,  and,  indeed,  imperatively  ordered, 
by  the  will,  and  by  the  decree  of  the  court,  to  lease  out  the 
land,  as  they  did  do,  in  perfect  good  faith,  upon  careful  con- 
sultation with  the  best  and  most  disinterested  advisers,  upon 
terms  strictly  and  carefully  conservative  of  the  best  interests 
of  the  trust,  subject,  in  a  written  lease  under  seal,  to  the 
appellant  T.  J.  Bayly,  who,  acting  upon  faith  in  his  solemn 
contract    with  the  court,  through   its    authorized  agents. 
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expended  large  outlay  of  money,  labor,  and  time,  in 
equipping  and  improving  the  land  for  his  tenancy  for  a  term 
of  five  years. 

The  contract  of  a  court  is  aq  inviolable  as  that  of  an  indi- 
vidual ;  and,  within  the  limits  of  its  jurisdiction,  it  has  the 
same  right  to  make  a  contract.  Davis  v.  Snead,  33  Gratt. 
710.  ''When  the  rights  of  third  parties  have  intervened, 
the  authority  of  the  court  over  the  receiver  can  only  be  exer- 
cised consistently  with  the  protection  of  those  rights." 
Koontz  V.  Northern  Bank,  16  Wall.  202. 

The  appellant,  T.  J.  Bayly,  having  acquired  the  rights  of 
a  tenant  under  his  contract  with  the  court  through  its  plen- 
ary agents,  has  the  right  to  insist,  as  he  does  insist,  upon  the 
inviolability  of  that  contract,  which,  it  is  observable,  is  not 
an  executory  but  an  executed  contract.  The  court,  by  its 
decree,  did  not  direct  its  agents  to  report  the  contract  or 
contracts  of  renting  for  confirmation  by  the  court,  but 
ordered  them  to  proceed  according  to  the  directions  of  the 
will,  and  to  settle  their  accounts  before  a  master  commis- 
sioner from  year  to  year  indefinitely. 

We  are  of  opinion  that  the  circuit  court  erred  in  decreeing 
the  said  contract  of  September  1,  1885,  between  S.  P.  Bayly 
and  H,  Clay  Bayly,  receivers,  and  T.  J.  Bayly,  to  be  null 
and  void,  and  that  the  said  decree  is  en*oneous  in  this  partic- 
ular, and  must  be  reversed  and  annulled  ;  and  that  the  said 
contract  of  lease  be  enforced  and  performed  according  to 
its  terms. 

1  Va  Dec— 40 
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Norfolk  &  W.  R.  Co. 

f\ 
Prinnell  and  Wife. 

(Supreme  Court  of  Appeals  of  Virginia,  1887,) 

[3S.  E.    Rep.  95.] 

Appeal— Reviewing  Verdict— Rule  Regarding.* 

A  verdict  will  not  be  set  aside  on  the  ground  that  it  is  contrary 
to  the  law  and  the  evidence,  unless  it  is  shown  by  the  plaintiff  in 
error  that,  after  he  has  waived  all  of  his  own  evidence,  merely  oral, 
and  giving  full  force  and  credit  to  that  of  his  adversary,  the  verdict 
is  still  erroneous. 

Negligence— Sudden  Starting  of  Train— Case  at  Bar. 

Where  a  station  had  been  announced,  the  train  stopped  at  the 
accustomed  place,  and  a  passenger,  who  was  descending  the  steps 
in  the  act  of  alighting,  was  thrown  down  either  by  the  sudden  jerk- 
ing of  the  car  or  its  unexpected  forward  motion:  held,  that 
plaintiff,  being  on  the  platform  in  response  to  the  defendant's 
invitation  to  alight,  was  guilty  of  no  negligence;  and  the  defend- 
ant, having  violated  its  duty  by  moving  the  train  when  the  plaintiff 
had  a  legal  right  to  assume  that  it  would  remain  stationary,  was 
guilty  of  negligence  for  which  an  action  would  lie.f 

Appeal  from  circuit  court,  Wythe  county. 

*See  monographic  note  on  ** Bills  of  Exception"  appended  to 
Stoneman  v.  Com.,  25  Gratt.  887  (Va.  Rep.  Anno.) ;  also,  foot-note 
to  Read  v.  Com.,  22  Gratt.  924  (Va.  Rep.  Anno.). 

tRespecting  the  duty  of  a  railway  company  to  stop  its  trains  in 
such  manner  that  passengers  may  safely  enter  them  and  alight 
therefrom,  see  BuUard  v.  Boston  &  M.  R.  Co.  (N.  H.),  5  Atl.  Rep. 
838,  and  note;  Moses  v.  L/Ouisville,  N.  O.  &  T.  R.  Co.  (I#a.),  2 
South.  Rep.  567;  St.  Louis,  I.  M.  A  S.  R.  Co.  v.  White  (Ark.), 
4  S.  W.  Rep.  52. 
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HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  tort,  which  was  submitted  to  the  jury 
under  instructions  eminently  favorable  to  the  defendant, 
and  the  jury  have  rendered  a  verdict,  in  which  they  have 
assessed  the  damages  of  the  plaintiff  at  $960,  a  sum  which, 
under  the  circumstances  of  the  case,  cannot  be  said  to  be 
excessive.  Upon  the  case,  as  it  is  presented  to  us,  the  only 
question  upon  which  we  are  called  to  pass  is  whether  the 
circuit  court  erred  in  refusing  to  set  aside  the  verdict,  and 
grant  a  new  trial,  upon  the  ground  that  the  verdict  is  con- 
trary to  the  law  and  the  evidence.  That  question  is  presented 
upon  a  certificate  of  evidence  ;  and,  under  the  established 
rule  of  this  court,  the  plaintiff  in  error  must  succeed,  if  at 
all,  by  showing  that,  after  he  has  waived  all  of  his  own 
evidence,  merely  oral,  and  giving  full  force  and  credit  to 
that  of  his  adversary,  the  verdict  is  still  erroneous.  Dean's 
Case,  32  Gratt.  913  ;  Taylor's  Case,  77  Va.  696  ;  Jones  v. 
Rixey,  79  Va.   659. 

Confining  ourselves,  therefore,  to  evidence  of  plaintiff 
below,  the  case  made  by  the  record  is  plainly  this  :  At  the 
time  of  the  accident  the  whistle  of  the  engine  had  been 
sounded  for  the  station  Rural  Retreat.  The  name  of  the 
station  had  been  announced  to  the  passengers,  presumably, 
because  there  is  no  evidence  throwing  doubt  upon  the  point, 
by  the  person  whose  duty  it  was  to  perform  that  service. 
The  train  had  come  to  a  stop,  and  the  plaintiff,  Judy  Prinnell, 
was  on  the  bottom  step  of  the  platform  of  the  cars,  ''in  the 
act  of  getting  down,  when  the  train  started  forward  with  a 
sudden  jerk,"  which  threw  the  plaintiff  down,  and  injured 
her  spine.  Under  such  circumstances,  if  we  may  not  be  per- 
mitted to  declare,  as  matter  of  law,  that  the  party  injured  is 
entitled  to  recover,  about  which  I  am  not  entirely  satisfied 
yet  it  is  perfectly  clear  that  if  such  party  prevail  before  the 
jury,  that  he  should  be  allowed  to  retain  his  verdict. 
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The  principles  of  law  applicable  in  such  cases  are  perfectly 
familiar,  and  in  accord  with  the  dictates  of  justice  and  com- 
mon sense.  The  company  having  undertaken  to  carry  the 
passenger,  the  duty  at  once  arises,  and  the  obligation  is  cast 
upon  the  company,  of  carrying  him  or  her  to  the  place  of 
destination  in  safety.  As  was  said  by  Black,  C.  J.,  in  the 
case  relied  upon  by  the  defendant:  '^Eailroad  companies 
must  carry  the  passengers  to  their  respective  places  of  des- 
tination, and  set  them  down  safely,  if  human  care  and  fore- 
sight can  do  it."  Pennsylvania  R.  Co.  v.  Aspell,  23  Pa.  St. 
149.  And,  from  the  consequences  of  a  failure  to  discharge 
its  duty  in  this  respect,  the  company  can  only  be  relieved  by 
the  conduct  of  the  passenger  in  failing  to  exercise  the  meas- 
ure of  care  and  prudence  required  of  him.  The  implied 
contract  to  carry  safely  includes  the  duty  of  giving  the  pas- 
sengers reasonable  opportunity  to  alight  in  safety  from  the 
train,  and  a  violation  of  this  part  of  the  company's  duty  is 
culpable  negligence  for  which  an  action  will  lie.  Thomp. 
Carr.  227. 

In  the  case  at  bar,  the  announcement  of  the  station,  and 
the  stopping  of  the  train  at  the  place  where  passengers  were 
accustomed  to  disembark,  was  naturally  and  properly  con- 
strued by  the  plaintiff  and  an  invitation  to  her  to  alight^ 
and  she  had  the  right  to  expect  it  would  stop  long  enough  to 
allow  her  to  get  off  without  danger.  Id.  226,  note  4.  She 
was  therefore  guilty  of  no  negligence  in  going  out  upon  the 
platform,  and  in  descending  the  step ;  and  it  is  immaterial 
so  far  as  the  result  is  concerned,  whether  after  she  had  reached 
the  last  step,  she  was  thrown  down  by  the  sudden  jerking  of 
the  car,  or  by  its  unexpected  forward  motion.  In  either 
event,  her  injuries  are  directly  traceable  to  the  circumstance, 
for  which  the  company  is  responsible,  that  the  train  was 
moved  forward  at  a  time  when  the  plaintiff  had  the  legal 
right  to  assume  that  it  would  be  permitted  to  remain  station- 
ary.    That  the  train  was  not  moved  forward  so  rapidly  as 
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to  make  her  conduct  in  getting  down  at  the  time  reckless,  or 
•even  obviously  dangerous,  may  be  fairly  inferred  from  the 
fact  that  it  only  ran  about  100  yards  further  I    ' 
stopped  a  second  time. 

It  cannot  be  necessary  to  say  more.     We 
discover  any  evidence  that  the  plaintiff  was  wani 
-care  and  prudence,  and  the  judgment  must  be 
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Tabb  and  Wife 

V. 

Hughes  and  Wife. 

(Supreme  Court  of  Appeals  of  Virginia ,  June,  1887,) 

[3  S.  E.    Rep.  148.] 

Insolvency— Creditors'  Bill— Parties.* 

To  a  creditors*  bill  to  annul  deeds  made  by  a  debtor,  on  the 
ground  of  fraud,  alleging  that  the  debtor  was  thereafter  adjudged  a. 
bankrupt,  and  had  never  obtained  a  discharge,  the  assignee  in 
bankruptcy  is  a  necessary  party. 

Appeal  from  circuit  court,  Gloucester  county. 
Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Gloucester,  rendered  on  the  thirtieth  day  of  March,  1886. 
The  bill  in  this  case  was  filed  in  October,  1884,  to  annul 
certain  deeds  made  by  George  Hughes,  on  the  ground  of 
fraud.  One  deed  was  made  on  the  twenty-fourth  of  Septem- 
ber, 1875,  conveying  two  tracts  of  land  situated  in  the  said 
county,  called  "Glebe"  and ''Gloucester  Points,"  to  William 
Dickson  and  Payton  N.  Page,  trustees,  for  the  separate  use 
of  his  wife,  Annie  F.  Hughes,  in  which  P.  N.  Page  is  now 
the  only  trustee.  And  on  the  second  of  December,  1875, 
George  Hughes  and  wife  conveyed  a  tract  called  ''Court- 
house," by  mortgage,  to  George  Bliss,  to  secure  a  debt  due 
Bliss.  It  is  set  forth  that  a  suit  was  afterwards  instituted 
in  the  circuit  court  of  Gloucester  county  to  foreclose  the 

*See  monographic  note  on  ''Creditors*  BiU,"  Va.  Rep.  Anno. 
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said  mortgage,  which  was  done,  and  Annie  F.  Hughes  became 
the  purchaser,  and  the  same  was  conveyed  under  the  court's 
decree  to  a  trustee  for  her  benefit.  That  George  Hughes 
was  adjudged  a  bankrupt  in  the  federal  court  in  New  York, 
in  1876,  and  has  never  been  able  to  obtain  his  discharge  ; 
that  the  said  Hughes,  at  the  time  of  these  fraudulent  trans- 
actions, was  indebted  in  a  large  sum  to  them,  and  in  other 
large  sums  to  others  ;  and  that  all  the  transactions  set  forth 
therein  are  fraudulent ;  and  the  bill  prays  that  they  may  be 
decreed  to  be  fraudulent  and  void  as  to  them,  and  the  said 
tracts  of  land  subjected  to  pay  their  debt.  The  defendants 
demurred  to  the  bill,  upon  various  grounds.  One  of  these 
is  that  the  bill  alleges  that,  since  these  fraudulent  transactions 
as  alleged,  George  Hughes  had  been  adjudged  a  bankrupt, 
and  had  not  been  discharged  ;  that,  therefore,  George  Bliss 
and  John  H.  Piatt,  the  assignees  in  bankruptcy  of  George 
Hughes,  are  necessary  parties,  and  they  are  not  made  so. 
And,  again,  upon  the  ground  that,  by  the  bankruptcy  of  the 
defendant,  George  Hughes,  all  his  property,  "and  that  con- 
veyed by  him  in  fraud  of  his  creditors,  vested  in  his  assignees 
in  bankruptcy,  for  ratable  distribution  among  all  his  cred- 
itors ;  that  said  assignees  alone  can  maintain  any  suit  for  the 
recovery  thereof,  or  for  subjecting  the  same  to  the  payment 
of  any  debt  nor  charged  by  direct  lien  thereon  ;  and  that 
this  suit  cannot  be  maintained  in  the  said  court  for  the  pur- 
pose for  which  it  was  instituted.  The  circuit  court  of  Glou- 
cester, holding  that  the  bill  was  demurrable  for  the  reason 
set  forth  in  the  last  cause  of  demurrer  assigned,  dismissed 
the  same  with  costs.     The  plaintiff  thereupon  appealed. 

The  decree  of  the  circuit  court  of  Gloucester  was  plainly 
right,  for  the  reason  stated  by  that  court.  As  was  said  by 
Mr.  Justice  Clifford,  in  the  case  of  Glenny  v.  Langdon,  98 
U.  S.  20  :  '  'Creditors  can  have  no  remedy  which  will  reach 
property  fraudulently  conveyed,  except  through  the  assignee, 
for  two  reasons  :  (1)  Because  all  such  property,  by  the  express 
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words  of  the  bankrupt  act,  vests  in  the  assignee  by  virtue  of 
the  adjudication  in  bankruptcy,  and  of  his  appointment. 
(2)  Because  they  cannot  sustain  any  suit  against  the  bank- 
rupt." See,  also,  Shearman  v.  Bingham,  7  N.  B.  R  490  ; 
Lathrop  v.  Drake,  91  U.  S.  516  ;  Kjiight  v.  Cheney,  5  N. 
B.  R.  313  ;  Carr  V.  Hilton,  -1  Curt.  234  ;  Heath  v.  Chad- 
wick,  2  Phil.  649. 

This  proposition  is  settled  beyond  question,  and  it  would 
seem  that  the  fourth  objection  for  want  of  proper  parties, 
the  grantee,  George  Bliss,  the  alleged  fraudulent  mortgagee, 
not  being  a  party,  is  as  undoubted. 

We  think  the  decree  of  the  circuit  court  of  Gloucester  is 
plainly  right,  and  the  same  is  affirmed. 
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Noble  &  al. 

V. 

Davies  &  al. 

\Suprefne  Court  of  Appeals  of  Virginia ^  November  /<?,  1887,) 

[4  S.  E.   Rep.  206.] 

Husband  and  Wife — Antenuptial  Settlement — Fraud  on  Creditors- 
Knowledge  of  Wife.* 
In  an  action  against  a  husband  and  wife  to  set  aside  an  antenup- 
tial deed  of  marriage  settlement,  on  the  ground  that  the  same  was 
given  with  intent  to  defraud  the  creditors  of  the  husband,  and  that 
the  wife  had  connived  at  the  fraud,  the  entire  testimony  showed 
that  the  wife,  before  marriage,  had  no  knowledge  of  any  fraud 
in  the  settlement :  held,  that  the  court  properly  refused  the  request 
of  the  complainants  to  direct  an  issue  out  of  chancery  to  try  the 
question  of  fraud  and  connivance,  and  that  a  decree  declaring  the 
deed  valid  as  to  the  wife  was  in  accordance  with  the  evidence. 

Sanne— Same— Proof  of  Fraud. 

Fraud  cannot  be  presumed  in  an  action  to  set  aside  a  marriage 
settlement,  but  must  be  proved  by  clear  and  satisfactory  evidence 
to  have  been  concurred  in  by  both  parties.  And  this  is  so,  irre- 
spective of  the  amount  of  the  husband's  indebtedness,  and  even 
though  his  whole  estate  is  included  in  the  settlement,  t 

Lacy  and  Richardson,  JJ.,  dissenting. 


*See  foot-note  to  Herring  v,  Wickham,  29  Gratt.  628  (Va.  Rep. 
Anno.);  also,  monog^phic  note  on  ** Fraudulent  and  Voluntary 
Conveyances,"  Va.  Rep.  Anno. 

tA  deed  of  real  estate  made  in  consideration  of  marriage  is  good 
against  creditors  to  whom  the  grantor  was  indebted  at  the  time  of 
the  execution  of  the  conveyance,  where  the  grantee  is  ignorant  of 
any  intent  to  delay  or  defraud  creditors.  Pierce  v,  Harrington 
(Vt. ),  7  Atl.  Rep.  462.  To  render  a  conveyance  void  for  fraud  upon 
creditors,  it  is  necessary  that  the  grantee  should  have  a  knowledge 
of,  and  in  some  way  participate  in,  the  fraud.  Fraser  v.  Passage 
(Mich.),  30  N.  W.  Rep.  334,  and  note;  Schroder  v.  Walsh  (111.),  11 
N.  E.  Rep.  70;  Beurmann  v.  Van  Buren  (Mich.),  7  N.  W.  Rep.  67; 
Bcasley  v.  Bray  (N.  C),  3  S.  E.  Rep.  497. 


Digitized  by  VjOOQIC 


634  Noble  v.  Davies.  [VoL  1 

Appeal  from  circuit  court  of  city  of  Lynchburg. 
J.   W,  Daniel  and  E.  S,  Brown^  for  plaintiflfs. 
Kean  cfe  Kean  and  J,  JL  Lewin^  for  defendants. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

Thia  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
city  of  Lynchburg,  rendered  on  the  fourteenth  day  of  May, 
1885,  in  the  chancery  suit  of  John  D.  Noble  and  others, 
complainants,  against  A.  M.  Davies  &  Co.  and  others,  defend- 
ants. The  petition  of  appellants  is  limited  to  a  prayer  for 
appeal  from  so  much  only  of  the  said  decree  of  the  said  cir- 
cuit court  as  refuses  to  direct  an  issue  out  of  chancery,  to 
try  the  question  of  fraud  on  the  part  of  the  defendant  John 
R.  Maben,  and  of  guilty  knowledge  of  and  connivance  therein 
on  the  part  of  the  defendant  Jessie  M.  Maben,  in  the  ante- 
nuptial deed  of  marriage  settlement  of  November  30,  1881, 
made  by  said  John  R.  Maben  for  the  benefit  of  the  said  Jessie 
M.  (then  Jessie  M.  Bremner),  in  contemplation  of  a  mar- 
riage between  them,  which  marriage  was  duly  solemnized 
December  1,  1881 ;  and  secondly  from  so  much  of  the  said 
decree  as  affirms  the  validity  of  the  said  deed  of  settlement 
as  to  the  said  Jessie  M.,  the  wife  of  the  said  JohnR.  Maben. 

The  material  facts  dij<closed  by  the  record  are  as  follows : 
The  defendant  John  R.  Maben,  a  citizen  of  Campbell  county, 
conceded  to  have  been  worth  $50,000  or  more,  and  the 
defendant  A.  M.  Davies,  a  citizen  of  Lynchburg,  also  esti- 
mated X^  have  been  worth  at  least  $25,000,  were  before  and 
on  the  thirtieth  day  of  November,  1881,  partnei's  and  brokers 
in  Lynchburg,  doing  an  apparently  prosperous  business. 
On  the  thirtieth  of  November,  1881,  their  said  partnership 
was  dissolved  by  mutual  consent.  During  the  course  of  their 
said  partnership  business,  the  said  firm  bad  in  their  bands 
for  negotiation  a  number  of  negotiable  notes  drawn  by  one 
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William  T.  Hart  for  large  amounts,  payable  to  Joseph  Cloyd 
(a  citizen  of  Pulaski  county  of  large  wealth  and  assured 
credit),  and  purporting  to  be  endorsed  by  said  Cloyd,  whose 
name  was  on  the  backs  of  the  said  notes.  The  said  A.  M. 
Davies  &  Co.  negotiated  these  notes  ;  the  defendant  John  R. 
Maben  taking  $10,000  of  them  on  his  individual  account, 
and  others  of  them  were  discounted  by  the  complainants  J. 
D.  Noble,  Scott  &  Noble,  J.  P.  Krise,  Winf  ree  &  Lloyd,  etc. 
There  is  no  imputation  of  bad  faith  on  Davies  &  Co.  in  the 
negotiation  of  these  notes.  They  had  full  confidence  in  the 
genuineness  of  Cloyd's  indorsement  upon  them,  which  gave 
the  paper  its  value,  and  in  evidence  of  their  bona  Jides  the 
partner  J.  R.  Maben  bought  $10,000  of  it  for  his  individual 
account.  At  maturity  of  the  said  notes,  Cloyd  refused  to 
pay  them,  and  pronounced  the  indorsement  of  his  name 
thereon  a  forgery.  About  this  time  William  T.  Hart,  the 
maker  of  the  said  notes,  absconded,  and  in  suits  upon  it 
against  Hart  &  Cloyd,  the  indorsements  of  Cloyd's  name 
thereon  were  proved  and  adjudicated  forgeries,  and  the 
pa|>er  thus  proved  of  no  value.  Thereupon  the  purchasers 
of  the  said  notes  asserted  a  liability  on  the  firm  of  A.  M. 
Davies  &  Co. ,  as  guarantors,  and  demanded  of  them  to  be 
reimbursed  by  them  the  sums  of  money  which  they,  the  pur- 
chasers, had  paid  to  the  said  firm  for  the  said  forged  and 
worthless  notes.  This  the  said  firm  declined  to  do,  and 
denied  their  liability  as  guarantors.  Suits  at  common  law 
were  instituted  in  the  corporation  court  of  Lynchburg  by 
Noble,  Scott  &  Noble,  Krise,  Winf  ree,  etc.,  which  were 
matured  for  hearing  at  the  term  which  began  December  1, 
1881  ;  but  the  suits  were  continued  for  the  defendants  at 
that  term  until  the  March  term,  1882,  when  judgments  for 
the  plaintiffs  in  said  suits  were  rendered  to  the  aggregate 
amount  of  $17,853.33,  principal,  of  which  the  sum  of 
$9,453. 33  was  in  favor  of  the  plaintiffs  J.  D.  Noble  and  Scott 
&  Noble.     By  these   forgeries   J.  R.   Maben  became   the 
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loser  to   the  amount  of  $10,000,  the  aggregate  of  the  said 
forged  notes  which  he  bought  and  held  individually. 

On  the  thirtieth  of  November,  1881,  Miss  Jessie  M. 
Bremner,  a  lady  of  some  40  years  of  age,  was  residing  at 
the  Bedford  Alum  and  Iron  Springs,  where  she  had  been 
employed  for  nearly  two  years  as  mistress  of  the  linen,  and 
as  housekeeper.  John  B.  Maben  was  part  owner  of  the  said 
springs,  and  was  the  manager  thereof,  and  he  resided  there 
also.  He  was  a  widower  60  years  of  age,  and  of  Scottish 
birth,  as  was  Miss  Bremner.  They  had  been  acquainted 
since  1872,  when  Miss  Bremner  had  been  a  visitor  at  said 
Maben's  house,  at  the  invitation  of  his  grown  daughter, 
who  was  then  and  has  been  ever  since  her  warm  and  fast 
friend.  In  1878  said  Maben  vbited  Miss  Bremner  at  the 
house  of  a  friend  of  hers  in  Richmond,  where  she  was  staying, 
and  there  contracted  an  engagement  with  her  for  a  nuptial 
settlement  and  marriage  between  them,  which  said  engage- 
ment subsisted  and  was  adhered  to  by  them,  though  the  con- 
summation was  delayed  and  postponed  until  the  said  Maben 
could  or  should  complete  the  extensive  and  costly  improve- 
ments at  the  springs  which  he  was  then  making,  and  should 
get  released  from  that  management,  and  could  have  a  more 
private  and  satisfactory  home.  On  the  thirtieth  of  Novem- 
ber, 1881,  John  R.  Maben  was  at  Amherst  Courthouse,  and 
had  prepared  by  his  counsel  there  an  antenuptial  settlement 
in  consideration  of  the  intended  marriage  with  said  Jessie 
M.  Bremner.  This  draft  of  marriage  settlement  Maben 
brought  to  Lynchburg  that  day,  had  a  duplicate  of  it  made, 
went  out  to  the  springs,  and  returned  from  there  to  Lynch- 
burg about  7.  p.  M.,  bringing  Miss  Bremner  with  him. 
They  went  to  the  clerk's  office  of  the  corporation  court, 
where  the  clerk  awaited  them  by  the  request  of  J.  R.  Mal>en. 
There  said  Maben  and  Miss  Bremner  signed  and  acknowl- 
edged both  of  the  said  drafts  (the  original  and  the  dupli- 
cate), and  one  of  them  so  signed  and  acknowledged  was 
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delivered. to  the  clerk,  and  by  him  was  admitted  to  record. 
This  deed  of  settlement  conveyed  all  of  said  Maben's  assets 
(except  some  specie  and  other  articles  of  personalty)  to  Pitt 
Woodruff  (Maben's  son-in-law),  as  trustee,  for  the  benefit 
of  the  said  Jessie  M.  Bremner  after  the  said  marriage.  The 
duplicate  of  the  said  deed  was  then  sent  by  J.  R.  Maben  by 
a  special  messenger  to  Amherst  Courthouse  for  record, 
and  it  was  there  delivered  to  the  clerk  of  Amherst  county 
court  before  12  midnight  of  the  thirtieth  day  of  November, 
1881,  by  whom  it  was  duly  recorded  the  next  day,  Decem- 
ber 1,  1881.  J.  R.  Maben  and  Jessie  M.  Bremner  returned 
to  the  Bedford  Alum  and  Iron  Springs  on  the  thirtieth  of 
November,  1881,  and  the  next  day,  Decembei  1,  1881, 
they  were  duly  married  at  the  Springs  Hotel,  where  they 
resided.  The  property  conveyed  by  the  said  deed  of  mar- 
riage settlement  was,  in  a  few  days,  placed  in  the  possession 
of  the  said  Pitt  Woodruff,  the  trustee. 

A.  M.  Davies,  the  partner  of  Maben,  had,  prior  to  the 
thirtieth  of  November,  1881,  conveyed  his  property  to 
trustees  for  his  wife  and  some  preferred  creditors.  The 
executions  on  the  said  judgments  recovered  at  the  March 
term,  1882,  against  A.  M.  Davies  &  Co.  having  been  re- 
turned ''No  property,"  the  judgment  creditors,  J.  D.  Noble 
and  Scott  &  Noble,  proceeded  against  the  individual,  as  well 
as  partnership,  assets  of  Maben  and  of  Davies,  and  filed 
their  original  bill  in  the  circuit  court  of  the  city  of  Lynch- 
burg, making  J.  R.  Maben,  Jessie  M.  Maben  (late  Brem- 
ner), Pitt  Woodruff,  trustee,  A.  M.  Davies  and  his  wife, 
M.  A.  Davies,  and  others,  the  trustees  in  the  Davies  deeds, 
parties  defendant,  and  requiring  answers  on  oath,  and 
charging,  among  other  things,  that  this  deed  of  settlement 
by  J.  R.  Maben  of  November  30,  1881,  was  made  with  in- 
tent to  delay,  hinder,  and  defraud  complainants  and  others, 
creditors  of  J.  R.  Maben,  and  that  the  said  Jessie  M. 
Maben  (late  Bremner)  had  connived  at  the  fraud  ;  and  pray- 
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ing  that  the  said  deed  of  marriage  settlement  should  be  an- 
nuled  and  set  aside,  and  the  property  therein  conveyed 
should  be  subjected  to  the  payment  of  their  said  judgments. 
In  the  progress  of  the  suit  J.  P.  Krise  and  Winf  ree  &  Lloyd 
and  other  creditors  of  A.  M.  Davies  &  Co.  became  parties 
by  petition  and  cross-bill.  Most  voluminous  testimony  by 
depositions  and  documents  was  taken,  much  of  which  is 
wholly  irrelevant  to  the  actual  issue  involved.  We  have, 
for  the  purpose  in  hand,  to  consider  only  so  much  of  it  e^ 
pertains  to  the  question  of  the  validity  of  the  said  marriage 
settlement,  and  to  Mrs.  Jessie  M.  Maben's  title  under  it. 

The  complainants  asked  that  an  issue  out  of  chancery  be 
directed  to  try  the  question  of  fraud  in  the  said  settlement 
of  November  30,  1881,  by  J.  R.  Maben,  and  of  Jessie  M. 
Maben'sguilty  knowledge  of,  and  connivance  and  complicity 
therewith.  The  circuit  court,  with  all  the  evidence  and 
pleadings  before  it,  refused  to  direct  the  issue  ;  and  on  the 
fourteenth  of  May,  1885,  by  final  decree,  decided  that  the 
deed  of  November  30,  1881,  was  void  as  to  John  R.  Maben, 
but  is  valid  as  to  Jessie  M.  Maben,  and  affirmed  the  settle- 
ment made  by  the  said  deed  as  to  her,  except  that  the 
partnership  assets  should  be  first  applied  to  the  payment  of 
partnership  debts.  From  this  refusal  of  the  circuit  court 
to  direct  an  issue,  and  this  affirmance  of  the  validity  of  the 
said  deed  of  marriage  settlement,  the  original  complainants, 
J.  D.  Noble  and  Scott  &  Noble,  applied  for  and  obtained 
this  appeal. 

The  sole  question  submitted  for  the  decision  of  this  court 
by  this  appeal  is  whether  the  circuit  court  erred  in  affirming 
the  validity  of  the  marriage  settlement  deed  of  November 
30,  1881,  made  by  J.  R.  Maben  for  the  benefit  of  his  intended 
wife,  Jessie  M.  Bremner,  and  in  not  directing  an  issue  out 
of  chancery  in  the  cause.  This  case  is  governed  by  th« 
decision  of  this  court  in  the  case  of  Herring  v.  Wickham,  29 
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Gratt.  628,  followed  by  the  late  case  of  Clay  v.  Walter,  79 
Va.  92. 

In  Herring  v.  Wickham,  supra,  Judge  Staples,  delivering 
the  unanimous  opinion  of  this  court,  defines  the  law  applicable 
to  the  case  at  bar  with  great  clearness  and  emphasis.  If  the 
grantee  in  a  deed  be  a  hona  fide  purchaser  for  a  valuable  con- 
sideration, his  or  her  title  is  unassailable,  whatever  may  have 
been  the  motives  or  intentions  of  the  grantor  in  executing  the 
deed.  It  is  absolutely  essential  that  both  parties  shall  con- 
cur in  the  fraud,  to  invalidate  tbe  deed.  Fraud  cannot  be 
presumed ;  it  must  be  proved  by  clear  and  satisfactory  evi- 
dence. Marriage  is  a  valuable  consideration,  sufficient  to 
support  a  conveyance  of  property,  even  against  creditors ; 
and  in  such  a  case  the  wife  is  deemed  a  purchaser  of  the 
property  settled  on  her,  in  consideration  of  the  marriage,  and 
is  entitled  to  hold  it  against  all  the  world.  However  much 
a  man  may  be  indebted,  an  antenuptial  settlement  made  by 
him  in  consideration  of  marriage  is  good  against  his  cred- 
itors, unless  it  appears  that  the  intended  wife  was  cognizant 
of  the  fraud.  And  even  though  it  conveys  his  whole  estate, 
it  is  not  simply  on  that  account  void.  And  when  a  settle- 
ment is  made  in  contemplation  of  marriage,  the  law  pre- 
sumes it  was  an  inducement  to  it,  and  the  courts  cannot 
assume  the  contrary  to  be  the  fact. 

In  the  case  of  Clay  v.  Walter,  supra.  Judge  Lacy,  deliv- 
ering the  opinion  of  the  court,  said  :  ''After  the  late  case  of 
Herring  v.  Wickham,  in  this  court  [29  Gratt.  628],  it  may 
be  said,  as  was  contended  in  argument  here  in  this  case  by 
the  learned  counsel  for  the  appellant,  that  it  is  now  beyond 
dispute  that,  whatever  was  the  design  of  her  husband,  the 
settlement  upon  his  wife  in  contemplation  of  marriage,  and 
with  marriage  as  the  expressed  considemtion,  is  valid,  as 
such  settlement  is  upon  valuable  consideration,  unless  a 
knowledge  of  the  intended  fraud  is  proved  by  clear  and  sat- 
isfactory evidence.     Does  the  record  show  that  the  intended 
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wife  had  knowledge  of,  and  participated  in,  the  intended 
fraud,  if  any  such  existed.  This  knowledge  cannot  be  pre- 
sumed. There  is  no  reason  to  believe  that  an  intended  hus- 
band would  confess  his  guilt,  if  any,  to  his  intended  wife  on 
the  eve  of  their  marriage.  It  is  not  pretended  that  any 
knowledge  was  brought  to  Mrs.  Clay  of  this  intended  fraud, 
except  Huch  constructive  notice  and  knowledge  as  she  may 
be  held  to  have  had  from  a  service  of  this  paper  writing  left 
with  her." 

Do  the  pleadings  and  proofs  in  this  record  show  clearly 
and  satisfactorily  that  Miss  Jessie  M.  Bremner  was  cogni- 
zant of,  and  participated  in,  any  fraudulent  intent  or  design 
of  J.  R.  Maben  in  making  the  marriage  settlement  upon  her 
by  the  deed  of  November  30,  1881,  even  if  any  such  obtained^ 
We  think  they  do  not ;  and  there  is  nothing  in  the  record  to 
justify  even  any  suspicion  of  connivance  in  or  knowledge  of 
any  fraud  in  the  transaction,  on  her  part ;  and  it  is  but  just 
to  J.  R.  Maben  to  impute  to  him,  as  his  moving  and  con- 
trolling motive  in  making  the  settlement,  the  honorable 
design  of  fulfilling  his  solemn,  long-standing,  and  binding 
engagement  and  legal  contract  for  a  settlement  and  marriage, 
long  antedating  any  of  the  claims  or  debts  asserted  against 
him. 

The  bill  calls  for  the  answers  of  J.  R.  Maben  and  Jessie 
M.  Maben  on  oath,  and  in  their  answers,  they,  both  and 
each,  directly  and  emphatically  respond  to  the  allegations  of 
the  bill,  and  deny  any  fraud  in  the  transaction,  and  any 
knowledge  by  Mrs.  Maben  of  any  fraud  in  law  or  morals 
tainting  the  said  settlement.  Her  deposition,  which  was 
taken,  and  her  answers  to  interrogatories  filed  by  the  plain- 
tiflfs,  are  in  entire  accord  with  her  answer  to  the  bill  and 
cross-bill.  In  the  whole  vast  mass  of  testimony  in  the  rec- 
ord, there  is  but  one  witness,  John  M.  Echols,  who  makes 
any  attemf)t  to  prove  knowledge  by  Jessie  M.  Bremner  of 
any  financial  difficulty  of  J.  K.  Maben.     He  testifies  to  oe- 
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casions  of  conversations  with  her,  before  the  marriage,  of 
which  he  remembered  nothing  specially,  except  that  she  ex- 
pressed sympathy  with  him  on  account  of  the  financial  trouble 
he  had  gotten  into.  This  is  entirely  consistent  with  her  own 
statement  in  her  answer,  and  elsewhere  in  the  record,  that 
she  did  know  that  J.  R.  Maben  was  a  loser  by  the  Hart 
notes  to  the  amount  of  If  10, 000.  The  witness  Echols  says 
in  his  evidence  in  chief  that  J.  R.  Maben  was  supposed  to 
be  a  man  of  considerable  wealth,  and  the  petition  and  bill 
aver  that  Maben  was  worth  on  thirtieth  November,  1881, 
when  the  deed  of  settlement  was  made,  $50,000,  while  the 
aggregate  amount  of  the  judgments  against  the  firm  of  which 
he  was  a  member,  recovered  in  March,  1882,  was  only  about 
$18,000,  and  those  of  the  complainants  only  $9,453,  to  be 
borne  by  both  partners,  and  by  the  partnership  assets.  The 
witness  Echols  is  shown  by  the  record  to  be  unworthy  of 
credit ;  and  even  those  who  testify  most  favorably  for  his 
credit  say  that  he  is  given  to  very  loose  and  exaggerated 
statements,  and  he  is  proved  to  have  had  a  bitter  enmit}^  to 
J.  R.  Maben  and  those  connected  with  him.  But  assuming 
the  exact  truth  of  Echols'  testimony,  it  proves  nothing  of 
knowledge  by  Miss  Bremner  before  marriage  of  any  insol- 
vency, or  even  of  any  indebtedness,  of  her  intended  husband, 
nor  of  any  suits  against  him,  or  against  the  firm  of  which 
he  was  a  member.  She  only  knew  his  repute  for  wealth 
and  his  loss  of  $10,000.  What  she  may  have  learned  after 
the  marriage  cannot  affect  the  question,  and  is  wholly  ir- 
revelant. 

Equally  irrevelant,  and  most  unjustifiable,  is  the  bitter 
and  cruel  personal  assault  made  upon  the  character  of  Miss 
Bremner  by  the  plaintiffs  in  the  court  below.  She  is  proved 
by  many  witnesses  of  unimpeached  and  the  highest  credi- 
bility, both  for  their  respectibility  and  close  and  critical 
acquaintance  with  her,  and  long  observation  of  her,  to  have 
been  a  lady  of  irreproachable  character,  cultivated  mind, 
1  Va  Dec— 41 
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modest  and  diffident,  and  refined  in  manners  and  demeanor, 
and  recognized  and  received  by  the  best  of  her  neighbors  in 
the  country  and  in  the  cities,  including  Richmond.  She  had 
three  brothers,  men  of  business  and  character,  in  Virginia 
and  in  Baltimore,  who  were  able  and  anxious  to  give  her  a 
comfortable  home  with  them,  and  who  did  supply  her  with 
money  when  she  needed  it.  She  was  independent  in  spirit, 
and  preferred  to  earn  her  own  support,  so  far  as  she  could, 
and  in  1880  and  1881  she  accepted  and  filled  the  position  of 
mistress  of  the  linen  and  housekeeper  at  the  Bedford  Alum 
and  Iron  Springs  (kept  open  all  the  year),  and  discharged 
her  duties  there  faithfully.  She  had  had  a  long  acijuaint- 
ance  with  J.  K.  Maben,  who  had  known  her  as  the  friend 
and  visitor  of  his  daughter,  and  at  the  houses  of  her  friends 
residing  in  Richmond,  where,  in  1878,  at  the  house  of  Mrs. 
Clark,  he  had  paid  to  her  his  addresses,  and  had  formed  an 
engagement  with  her  for  marriage,  to  be  preceded  by  a 
marriage  settlement.  She  had  waited  in  patient  confidence 
in  Maben's  fidelity  to  his  contract ;  and  when  the  fulfillment 
came  at  last,  she  acceded  to  it  faithfully,  without  knowledge 
or  suspicion  of  anj'  wrong  in  the  performance  of  a  h(ma  iide 
and  honorable  contract  of  settlement  and  marriage  with  her 
}>y  J.  R.  Maben,  who  most  naturally  would  not  have  com- 
municated to  her  any  knowledge  of  his  own  dishonest  design, 
even  though  he  were  so  actuated.  She  answers  and  also 
testifies  that  she  knew  nothing  of  the  preparation  of  the  deed 
of  settlement,  or  of  the  object  of  the  visit  to  Lynchburg  on 
thirtieth  November,  1881,  unttl  they  were  on  the  way  there  ; 
that  she  signed  the  two  drafts  when  requested,  being  told 
that  they  were  settlements  ;  that  she  did  not  read  either  of 
them,  and  did  not  know,  until  a  fortnight  or  more  after  the 
marriage,  what  property  was  conveyed  by  the  settlement. 
She  proves  that  she  knew  nothing  of  Mr.  Maben's  fortune 
or  circumstances  beyond  the  general  reputation  that  he  wa8 
a  man  of  wealth,  and  knew  nothing  of  his  embarrassments 
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beyond  the  fact  that  he  was  a  loser  to  the  amount  of  $10,000 
by  the  Hart  forgeries.  There  is  nothing  in  the  proofs  in 
the  cause  to  throw  even  suspicion  upon  Miss  Breinner  of 
any  knowledge  of  fraud  in  the  transaction  or  design  of  fraud 
by  Maben.  She  had  long  expected  the  settlement  and  mar- 
riage, and  she  accepted  the  fulfillment  of  Maben's  contract 
with  her  as  a  matter  of  course.  Being  a  lady  of  forty,  and 
he  being  sixty,  they  could  well  dispense  with  the  prelimi- 
nary preparations  which  a  younger  couple  might  have  desired. 
In  all  the  evidence  in  the  record  there  is  no  conflict  of  testi- 
mony as  to  Miss  Bremner's  having  no  cognizance  of  or 
complicity  in,  any  fraud,  either  technical  or  actual,  in  the 
settlement  ;  and  in  this  state  of  the  evidence  the  circuit 
court  could  not  have  properly  directed  an  Issue,  but  was 
bound  to  decide  the  cause  on  the  testimony  and  the  plead- 
ings. See  Ck)de  1873,  c.  178,  §  2  ;  Reed  v.  Cline,  9  Gratt. 
136  ;  Elder's  Ex'rs  v.  Harris,  75  Va.  72,  73  ;  Carter  v. 
Carter,  Va.  Law  J.  May,  1887,  p.  275.  It  was  the  duty 
of  the  circuit  court  to  decide  the  cause  without  referring  it 
to  a  jury  ;  and  in  deciding  it  upon  the  proofs  and  pleadings, 
he  could,  under  the  authority  of  Herring  v.  Wickham  and 
Clay  V.  Walter,  make  no  other  decree  than  the  decree  com- 
plained of. 

We  are  of  opinion  to  affirm  the  decree. 

HiNTON,  J.,  concurring.     Lacy  and  Richardson,  JJ., 
dissenting.     Lewis,  J.,  not  sitting. 
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MeNEFEE   &  AL. 

V, 

Marge  &  al. 

(Supreme  Court  of  Appeals  of  Virginia^  January  12,  iSSS.) 

[4  S.  K.   Rep.  726.] 

Executors  and  Administrators*— Sale  of  Realty— Failure  to  Serve 
Heir  with  Notice. 
A  bill  was  filed  praying  the  sale  of  decedent's  land  to  pay  debts,, 
and  for  distribution ;  the  widow  joining,  and  agreeing  to  comt^ute 
her  life-right  for  its  fee-simple  value.  Service  upon  one  non-resi- 
dent heir  was  had  by  publication,  as  to  whom  decree  was  taken  as 
confessed,  and  sale  confirmed  to  the  purchaser  of  the  whole 
estate :  held,  that  the  purchaser  acquired  a  valid  title,  except  as  to 
the  non-resident  heir,  with  whom  he  was  a  tenant  in  common. 

Sanne — Same — Same — Effect. 

Where  defective  notice  was  had  upon  an  heir  in  an  action  for 
distribution,  and  for  sale  of  realty,  who  did  not  join,  or  in  any 
manner  assent,  either  to  the  original  or  any  subsequent  proceeding 
of  the  court  in  the  sale  of  the  decedent's  realty,  all  such  proceed- 
ings as  to  such  heir  are  nullities. 

Same— Same — Same — Assumption  of  Debt  by  Purchaser. 

Where  the  purchaser  at  a  judicial  sale  of  land,  of  which  one  heir, 
a  non-resident,  had  no  notice,  agreed  to  pay  a  lien  thereon,  it  be- 
ing agreed  that  a  sufficient  amount  of  the  purchase  price  should  be 
retained  for  that  purpose :  held  that,  even  if  the  non-resident  heir 
had  been  a  proper  party  in  the  original  proceeding,  the  decision  of 
the  court  that  her  share  of  the  estate  was  liable  to  the  purchaser's 
estate  for  any  part  of  the  debt  so  provided  against,  and  that  the 
same  be  sold  therefor,  was  error. 

Same — Rights  of  Creditors— Sale  of  Realty— Liability  of  Purchaser. 

The    fact    that  there  is  sufficient  personalty  with  which  to  pay 

general   creditors  does  not  make  their  claims  any  less  liens  on  the 

*See  monographic  note  on  ^'Kzecutors  and  Administrators,"  Va. 
Rep.  Anno. 
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decedent's  realty;  and  where  suit  for  administration  was  com- 
menced, to  which  the  purchaser  of  the  realty  belonging  to  the  estate 
was  a  party,  and  knew  there  were  other  debts,  aside  from  the  one 
he  assumed:  held,  that  he  took  the  land  subject  to  the  lien  of  the 
other  creditors,  and  was  liable  therefor  to  the  extent  of  his 
purchase,  but  not  for  after-accrued  rents  and  profits. 

Descent  and  Distribution — Liability  of  Heir — Sale  of  Realty  by 
Executor — Failure  to  Serve  Heir  with  Notice. 
The  interest  of  an  heir  to  real  estate,  not  conveyed  by  a  judicial 
-sale,  by  reason  of  defective  notice  of  the  action,  is  still  liable  to 
ihe  claims  of  general  creditors  of  the  decedent,  but  cannot  be  sold 
therefor,  until  the  liability  has  been  adjudicated,  the  amount 
judicially  determined,  and  an  option  given  the  heir  to  pay  without 
sale. 

Same — Sale  of  Realty — Interest  of  Heirs— Estimation  of  Value. 

Where  the  whole  of  the  lands  of  an  estate  were  sold  at  a  uniform 
price  per  acre,  and  no  reason  appeared  why  one  part  of  the  land 
might  not  be  worth  as  much  as  any  other:  held,  that  each  individ- 
ual interest  of  the  heirs  should  be  estimated  on  the  one  basis. 

Subrogation— Sale  of  Decedent's  Realty — Assumption  of  Debt  by 
Purchaser. 
Where  a  party  had  assumed  a  debt,  and  retained  the  considera- 
tion therefor  out  of  the  purchase  price  of  lands  bought  by  him  at 
the  time  of  the  purchase,  and  against  which  the  debt  was  a 
lien,  he  cannot  become  an  assignee  of  the  debt  and  lien,  nor 
render  himself  entitled  to  subrogation  thereto  as  against  the 
-estate,   or  any  one  claiming  thereunder. 

Estoppel— By  Deed. 

The  purchaser  at  a  judicial  sale  of  lands,  who  was  a  party  to  the 
administration  proceedings,  assumed  the  payment  of  a  lien  thereon, 
and  retained  of  the  purchase  price  so  much  thereof  as  **is  equal  to 
that  debt,  including  interest  to  this  time,"  covenanting  to  keep 
the  first  parties,  the  estate,  and  all  persons  claiming  thereunder, 
harmless  by  reason  of  such  debt,  is  estopped  from  afterwards 
asserting  that  he  did  not  retain  enough. 

Courts — Objection  to  Jurisdiction— Record. 

Where  no  direct  proof  of  the  fact  relied  on,  in  an  objection  to 
the  jurisdiction  of  the  court,  appeared  in  the  record,  and  it  also 
appeared  that,  if  the  proceedings  were  annulled,  it  would  operate 
jfreat  injustice,  and  an  inextricable  confusion  of  titles:  held,  the 
objection  should  not  be  sustained. 

Appeal  from  circuit  court,  Albemarle  county. 
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In  March,  1864,  Morton  Marge  and  Caroline  H. ,  his  wife, 
exhibited  their  bill  of  complaint  in  the  circuit  court  of  Albe- 
marle county  against  Mary  F.  G.  Voss  ;  Julius  M.  Dashiell, 
and  Mary  T. ,  his  wife  ;  Emily  G.  Voss  ;  Susan  F.  Voss  ; 
John  S.  Knox,  Jr.,  trustee  of  Robert  S.  Voss,  deceased; 
Douglas  H.  Gordon,  trustee  of  Bazil  T.  Gordon  and  Skip- 
with  Gordon,  children  of  Bazil  B.   Gordon,  deceased  ;  and 
the  said  Bazil  T.  Gordon,  Skipwith  Gordon,  and  the  personal 
representative  of  Robert  S.  Voss,  deceased  ;  the  said  Morton 
Marge,  alleging,  among  other  things,  that  the  estate  of  said 
Robert  S.  Voss  consisted,    in  addition  to  certain  personalty, 
of  533  acres  of  land,  and  praying  that  it  be  sold,  and  the 
proceeds  applied,  as  far  as  possible,  to  the  payment  of  debts 
of  the  decedent,  and  the  balance  distributed  among  the  par- 
ties entitled    thereto.     Service  by  publication   was   issued 
against  J.  M.  Dashiell  and  Mary,  his  wife,  as  non-resident 
defendants,  which  was  of  no  effect  as  against  them.     Decree 
was  taken  as  against  all  parties,  and  the  sale,  conveying  the 
whole  of  the  land  to  H.  L.  Kent,  was  confirmed  by  decree 
of  the  court,  May  12,  1864.     On  the  eighth  October,  1868, 
Joseph  Ried  and  John  Jett,   Daniel  W.   Botts  and  Garnet 
M.  Walden,  R.  H.  Buckner  and  John  S.  Buckner,  and  Pat- 
rick Linaue,  unsatisfied  creditors  of  the  estate  of  Robert  S. 
Voss,  deceased,  filed  their  bill  of  review  in  the  circuit  court 
of  Rappahannock,  praying  that  the  decree  of  October  17, 
1866,   confirming  a  report  of  Commissioners  Watson  and 
Michie,  as  to  what  had  been  done  with  certain  proceeds  of 
the  sale,  be  set  aside,  and  that  the  estate  of  R.   S.   Voss, 
deceased,  be  subjected  to  the  payment  of  debts.     In  1869, 
Kent  filed  his  answer,  reciting  his  purchase  at  the  commis- 
sioners' sale,  and  insisting  that  his  title  to  the  lands  was  good, 
except  as  to  the  interest  of  Dashiell,  and  that  the  creditors 
must  look  to  the  fund  in  court.     On  September  25,   1873, 
the  court  entered  a  decree  declaring  that  said  Kent's  heir* 
at  law  had  a  good  title  to  the  land,  except  as  to  the  interest 


Digitized  by  VjOOQIC 


Va.  Dec]  Menefee  v.  Marge.  647 

of  Dashiell  and  wife,  and  as  to  that  interest  they  had  no  title, 
and  ordered  that  accounts  be  taken  as  to  the  value  of  the 
real  estate,  annual  and  fee-simple,  of  the  debts  and  assets 
of  the  decedent.  The  commissioner  made  report  in  pur- 
suance of  said  decree,  and,  among  other  things,  did  not 
see  how  Kent  could  claim  a  lien  on  the  Dashiell  interest 
in  the  land  by  reason,  as  he  claimed,  of  his  having  paid 
a  part  of  a  certain  claim  against  the  estate,  known  as 
the  ^'Gordon  debt."  On  November  30,  1877,  the  court 
recommitted  the  report  for  further  account,  showing  the 
amount  due  Dashiell  and  wife  for  rents.  On  the  ninth 
October,  1878,  said  commissioner  filed  his  report,  wherein 
he  stated  that  the  amount  due  Dashiell  and  wife  for  rent 
of  Hawthorne  amounted  to  $896,-  and  that  as  between  the 
heirs  and  creditors  of  R.  S.  Voss,  deceased,  and  the  heirs 
of  H.  L.  Kent,  the  Gordon  debt,  or  the  balance  thereof, 
should  be  paid  by  the  Kent  heirs,  because  Kent  had  agreed 
with  the  Voss  heirs  and  commissioners  of  sale  to  pay 
this  debt, — had  bought  from  the  court  subject  to  this 
debt,  and  had  retained  of  the  purchase  money  the  amount 
of  the  said  lien.  To  this  report  the  defendants  filed  two 
exceptions :  (1)  Because  the  commissioner  reported  the 
Gordon  debt  against  Kent's,  and  not  Voss'  estate  ;  and  (2 ) 
because  rent  was  allowed  Dashiell  and  wife.  On  the 
twenty-ninth  day  of  November,  1878,  the  bankruptcy  of 
John  Jett,  Joseph  Reid,  Garnet  M.  Walden,  and  Daniel  W. 
Botts  was  suggested,  and  it  was  ordered  that  Thomas  L. 
Michie  and  Henry  S.  Menefee,  their  assignees,  be  made  par- 
ties plaintiflFsto  this  suit;  and  it  was  adjudged  and  decreed 
that  six  twenty-fifths  of  the  real  estate  of  R.  S.  Voss  should  be 
offered  for  sale,  provided  the  six  twenty-fifths  of  said  land 
should  sell  for  more  than  six  twenty-fifths  of  $7,000,  with 
interest  thereon  from  January  1,  1861.  And  on  the  same  day 
a  decretal  order  was  entennl,  so  amending  the  above  decree  as 
to  require  the  commissioners  of  sale  therein  named  to  sell 
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said  estate  without  any  proviso  or  limitation .  On  the  twenty- 
third  March,  1881,  the  commissioners  of  sale  reported  that 
they  had  been  offered  $2,500  for  Mrs.  Dashiell's  interest  in 
the  Hawthorne  estate,  being  six  twenty-fifths  thereof,  by 
Mr.  W.  F.  Anderson,  who  had  complied  with  the  terms 
of  the  sale,  and  thereupon  a  decretal  order  was  entered  con- 
firming said  sale,  and  directing  the  commissioners  to  pay 
the  cr)sts  in  these  causes  out  of  the  cash  payment  of  $200 
reported  to  the  court.  On  the  twenty-third  March,  1882, 
a  decree  was  entered,  requiring  the  bonded  commissioners 
of  sale  to  collect  the  purchase  money,  and  to  pay  the  same 
over  to  the  administrator  of  H.  L.  Kent,  deceased,  and,  upon 
a  suggestion  that  the  creditors  of  R.  S.  Voss  proposed  to 
take  an  appeal  from  this  decree,  the  same  was  suspended  for 
90  days,  upon  the  execution  of  a  bond,  in  the  penalty  of 
$200.  And  this  is  the  final  decree.  Henry  S.  Menefee, 
assignee,  etc. ,  and  others,   appeal. 

J.  C,  Gibson  and  James  Lyo7w,  for  appellants. 

•/.   Y.  Menefee  and  Meredith  c&  Cocke ^  for  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  final  decree  of  the  circuit  court 
of  Rappahannock  county,  rendered  on  the  third  day  of 
March,  1882,  in  the  chancery  cause  pending  therein,  and 
from  the  prior  interlocutory  orders  of  the  said  court,  and 
of  the  circuit  court  of  Albemarle  county,  entered  in  the 
said  cause.  The  facts  disclosed  by  the  record  are  as  follows  : 
Robert  S.  Voss,  a  citizen  and  resident  of  Rappahannock 
county,  Virginia,  died  in  that  county  in  August,  1861, 
intestate,  leaving  his  widow,  Mrs.  Mary  F.  G.  Voss,  and 
five  children,  his  sole  heirs,  viz.:  Mary  F.,  wife  of  Julius 
M.  Dashiell,  residents  of  Baltimore,  Maryland  ;  Caroline  H., 
wife  of  Morton  Marge,  Virginia;  Emily  G.  Voss  ;  Susan  F, 


Digitized  by  VjOOQIC 


Va.  Dec]  Menefee  v.  Marge.  649 

Voss;  and  Philip  T.  Voss,  who  became  of  age,  and  died  in 
1862,  unmarried  and  childless  and  intestate.  The  said 
Robert  S.  Voss,  at  his  death,  owned  22  or  23  slaves,  of  the 
average  value  at  that  date  of  probably  $800, — aggregating 
$17,600, — and  stock  for  his  farm  and  other  personalty  to 
amount  of  $4,000  or  more  ;  and  he  owned  in  his  own  right 
510  acres  of  land,  with  five  dwellings  and  other  valuable  im- 
provements upon  it,  joined  to  which  was  a  tract  of  nearly 
23  acres  belonging  to  his  wife,  by  a  deed  of  1850  from  her 
father,  Philip  Thornton, — the  whole  making  a  farm  within 
a  fraction  of  533  acres,  called  ''Hawthorne,"  worth,  proba- 
bly, then  not  less  than  $20,000,  as  after  the  ravages  of  war 
it  was  worth  $35  per  acre.  This  tract  of  533  acres  was 
subject  to  only  one  specific  lien, — that  of  a  deed  of  trust 
t'xecuted  in  1860  by  said  Robert  S.  Voss  and  his  wife  to  J. 
S.  Knox,  Jr.,  in  trust  to  secure  a  debt  of  $7,000,  with  in- 
terest from  January  1,  1861,  to  Douglas  H.  Gordon,  trustee 
for  two  minors,  Bazil  T.  Gordon  and  Skip  with  Gordon. 
Voss  owed  other  debts  which  at  his  death  amounted  to  about 
$17,000  or  $18,000,  which,  though  probably  payable  out 
of  the  slaves  and  other  personal  property,  were  general  liens 
on  his  realty  after  dower,  and  the  deed  of  trust  for  benefit 
of  Gordon.  No  attempt  appears  to  have  been  made  to  ad- 
minister his  personalty  prior  to  1864,  nor  to  pay  his  debts, 
which  were  left  to  accumulate  by  accruing  interest.  Mor- 
ton Marge  qualified  as  his  administrator,  but  when  does  not 
appear.  He  speaks  of  himself  as  administrator  in  March, 
1864.  Voss'  widow  and  two  single  daughters  lived  at 
Hawthorne,  and  when  the  Confederate  army  fell  back  south 
of  the  Rappahannock,  they  in  a  panic  left  Hawthorne,  and, 
with  Mrs.  Marge,  became  refugees  in  Albemarle  county, 
sending  the  slaves  to  Pocahontas  county.  They  and  Mor- 
ton Marge  desired  and  determined  to  keep  the  slaves,  and 
to  sell  "Hawthorne,"  and  pay  the  debts  out  of  the  proceeds 
of  the  sale  of  the  lands,   to  exoneration  of  the  slaves  and 
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other  personal  property.     In  this  matter  Mrs.  Dashiell  and 
her  husband  were  not  consulted. 

To  this  end,  the  original  suit  in  the  cause  was  begun  in 
the  circuit  court  of  Albemarle  by  process  issued  twenty-sixth 
February,  1S64,  and  by  publication  in  the  Lynchburg  Vir- 
ginian as  to  Dashiell  and  wife,  then  in  Maryland,  and  within 
the  Federal  lines,  and  under  Federal  authority,  within  the 
Union.  At  the  March  rules,  not  later  than  eighth  of  March, 
i8G4,  the  original,  bill  was  filed  in  the  circuit  court  of  Albe- 
marle in  the  names  of  Marge  and  wife  against  Mrs.  Voss, 
Mrs.  Dashiell  and  her  husband,  the  two  single  daughters, 
the  trustee  Knox,  D.  H.  Gordon,  trustee,  and  the  two  mi- 
nors, Bazil  T.  Gordon  and  Shipwith  Gordon.  The  bill,  as 
is  admitted,  and  as  is  manifest  by  the  proceedings,  was 
brought  to  consummate  a  sale  of  ''Hawthorne"  to  Horace 
L.  Kent  which  had  been  verbally  negotiated  by  conveyance 
to  him,  through  the  court,  of  the  title  of  Mrs.  Dashiell,  the 
non-resident  heir,  and  for  the  confirmation  of  the  sale,  and 
distribution  of  the  proceeds  of  sale  to  the  widow  and  heirs. 
It  describes  Marge  as  administrator,  and,  as  such,  a  party, 
and  avers  that  there  is  the  lien  of  the  deed  of  trust  for  the 
Gordon  debt,  and  also  other  debts,  the  payment  of  which  it 
is  desired  to  throw  upon  the  land  ;  and  the  court  in  its  sub- 
secjuent  proceedings,  and  after  the  sale,  ordered  an  account 
of  debts,  and  a  settlement  of  Marge's  accounts  as  adminis- 
trator. After  the  filing  of  the  original  bill.  Marge  and  wife, 
the  widow  and  the  two  single  daughters  (Philip  T.  Voss 
being  dead)  entered  into  a  written  contract  or  "preliminary 
agreement,"  dated  eighteenth  March,  1864,  with  Horace 
L.  Kent,  of  Richmond,  for  the  sale  of  the  533  acres  of 
''Hawthorne"  for  $118. 75  per  acre,  payable  in  Confederate 
bonds  and  currency.  Kent's  Confederate  currency  and 
bonds  were  depreciating,  and  he  was  anxious  to  unload  them 
by  investment  in  this  Rappahannock  farm,  in  spite  of  the 
presence  or  threatened  occupancy  by  the  enemy  ;  and  he  was 
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met  by  these  parties,  who  were  anxious  to  exchange  their 
land  for  this  currency.  This  preliminary  agreement,  and 
the  subsequent  deed  of  twenty-first  of  March,  1864,  have  an 
important  bearing  on  the  questions  at  issue  and  show  the 
intent  and  obligations  of  Kent  in  the  contract. 

The  parties  of  the  first  part  sell  (''hereby'')  to  Kent  the 
whole  533  acres  at  one  uniform  price,  $118.75  per  acre, 
describing  the  tract  as  composed  of  Mrs.  Voss'  23  acres  and 
the  510  acres  owned  by  R.  S.  Voss.  Kent  agrees  to  pay  the 
purchase  money  arising  from  the  23  acres  to  Mrs.  Voss  in 
Confederate  currency  of  the  then  issue  on  the  signing  of  the 
agreement,  and  reciting  the  Gordon  debt,  and  deed  of  trust 
stipulates  that  "so  much  of  the  purchase  money  as  is  equal 
to  that  debt,  including  interest  to  this  time,  is  to  be  retained 
by  Kent,  who,  in  part  payment  for  his  purchase  aforesaid, 
assumes  the  payment"  of  the  said  trust  debt,  and  covenants 
that  he  will  fully  and  completely  protect  and  save  harmless 
them,  the  parties  of  the  first  part,  and  not  only  them,  but 
the  estate  of  R.  S.  Voss,  deceased,  and  also  each  and  every 
person  claiming  under  him  (R.  S.  Voss),  from  all  loss  or 
liability  in  regard  to  that  debt.  Of  the  remaining  purchase 
money,  after  deducting  payment  to  Mrs.  Voss  for  the  23 
acres,  three-fourths  is  to  be  paid  on  the  signing  of  the 
agreement  to  the  parties  of  the  first  part  in  Confederate 
money  of  the  then  issue,  with  the  proviso  that  the  parties  of 
the  first  part  shall  have  executed  a  deed  conveying  all  their 
interests  to  Kent,  to  be  held  as  an  escrow,  to  be  delivered  to 
Kent  when  a  competent  court  of  chancery  shall  decree  a  deed, 
and  the  same  be  executed,  vesting  in  Kent  the  title  of  Mrs. 
Dashiell  to  her  share.  The  remaining  one-fourth  of  the  pur- 
chase money  for  the  510  acres  to  be  held  by  Kent  subject 
to  the  order  of  the  circuit  court  of  Albemarle  in  the  suit  which 
the  said  parties  of  the  first  part  have  instituted,  and  which 
they  agree  to  conduct,  with  a  view  to  obtain  the  sanction  of 
the  court  to  this  agreement  ;  and  should  it  be  found  imprac- 
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ticable  to  obtain,  by  decree  of  the  court  in  this  suit,  a 
transfer  of  Mrs.  Dashiell's  title  to  Kent,  yet  the  agreement 
and  conveyance  of  the  other  shares  to  be  binding. 

In  accordance  with  this  preliminary  agreement,  the  parties 
of  the  first  part  executed  the  deed  of  twenty-first  of  March, 
1864,  and  Kent  united  in  it,  in  which  they  warrant  gener- 
ally the  23  acres  of  '^Hawthorne,"  except  as  to  the  lien  of 
the  Gordon  trust  debt,  and  in  which  deed  Kent  and  the 
other  parties  put  the  emi>hatic  clause:  ''Now,  in  regard  to 
this  debt,  it  is  expressly  understood  that  there  has  been  left 
in  the  hands  of  the  purchaser,  said  H.  L.  Kent,  a  suflScient 
amount  of  the  purchase  money  to  pay  the  same  ;  in  consider- 
ation of  which  Kent  covenants  that  he  will  hereafter  pay  off 
and  discharge  the  same."  This  deed  of  the  twenty-first  of 
March,  1864,  was  retained  as  an  escrow  until  after  the  de- 
<*ree  of  the  circuit  court  of  Albemarle  for  sale,  and  after  th« 
.<;ale  in  accordance  with  the  agreement  and  deed,  and  after 
Kent  had  retained  out  of  the  first  installment  of  purchase 
money  what  he  deemed  sufficient  to  pay  this  debt,  and  fully 
to  discharge  it,  and  which  he  so  retained  as  full  consideration 
for  his  covenant  to  pay  and  discharge  the  specific  lien  which 
bound  the  whole  533  acres,  Mrs.  Voss'  23  acres,  the  three- 
fourth  interest  of  the  parties,  and  Mrs.  DashielPs  interest. 
The  deed  of  the  twenty-first  of  March,   1864,   was  admitted 

to  record  in  the court  of  Richmond  city,  twenty-fii'st 

July,  1864,  and  in  clerk's  office  of  Richmond  county  court 
on  twenty-first  November,  1864.  These  papers,  though  not 
united  in  by  Mrs.  Dashiell,  show  conclusively  the  express 
agreement,  understanding,  and  intent  of  the  said  parties  on 
both  sides,  Voss,  Marge,  and  Kent,  that  the  Gordon  debt 
was  to  be  paid  by  Kent  out  of  the  purchase  money ;  enough 
— a  sufficiency — of  which  was  to  be  and  was  retained  by 
Kent,  and  that  this  retention  was  the  end  of  the  lien  of  th« 
said  Gordon  debt,  and  a  bar  against  all  claim  by  Kent,  or 
by  any  one,  on  account  of  the  said  Gordon  debt,  as  fully  &« 
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if  the  commissioner  of  sale  had  taken  the  purchase  money, 
and  paid  it  on  the  Gordon  debt.  This  is  the  deed  under 
which  Kent  held ;  and  his  acceptance  of  it,  after  he  had  re- 
tained enough  of  the  purchase  money  to  pay  the  Grordon 
debt,  and  had  paid  to  the  parties  of  the  first  part  the  resi- 
due, is  conclusive  that  the  amount  so  retained  was  sufficient, 
and  was  a  full  and  final  consideration  for  his  assumpsit  and 
express  covenant  to  pay  the  Gordon  debt,  and  bars  all  subse- 
quent claim  by  Kent  upon  any  owner  of  any  part  of  ''Haw- 
thorne/' 

This  contract  shows,  too,  that  Kent  laid  great  stress  on 
the  suit  then  instituted,  the  bill  in  which  had  then  been  filed, 
and  he  must  be  conclusively  presumed  to  have  known  its  con- 
tents, and  thus  to  have  been  advised  of  the  fact  that  ther© 
were  debts,  other  than  the  specific  lien  of  the  Gordon  debt, 
which  were  geneml  liens  on  three-fourths  of  the  510  acres, 
which  he  took  by  the  deed  of  twenty-first  March,  1864, 
and  which  had  precedence  of  Mrs.  Voss'  claim  on  the  23  acres 
conveyed  by  her  to  Knox,  trustee ;  that  is,  that  they  were 
general  liens  on  the  whole  533  acres,  after  the  application  of 
the  whole  533,  pro  tanto^  to  the  specific  lien  of  the  Gordon 
debt,  on  all  of  it.  The  record  shows  that  the  Albemarle 
circuit  court  on  tenth  of  May,  1864,  did  decree  a  sale  at 
public  auction  or  private  sale  of  the  whole  of  ''Hawthorne," 
to  be  made  by  E.  R.  Watson  and  N.  H.  Massie,  commis- 
sioners of  sale,  and  that  they  on  the  next  day,  eleventh  of 
May,  1864,  sold  it  to  Kent,  in  accordance  with  the  sale 
which  had  been  made  before  by  the  widow  and  heirs,  for  the 
uniform  price  of  $118.75  per  acre  for  all.  Had  it  been 
advertised  and  sold  at  public  auction  to  the  highest  bidder, 
it  might,  in  the  desire  to  invest  Confederate  currency,  have 
brought  very  much  more,  perhaps  double  that  price.  The 
commissioners  of  sale  reported  the  sale,  and  also  that  Kent 
had  retained  and  had  been  allowed  credit  for  the  amount  of 
the  purchase  money,  which  he  (Kent)  deemed  sufficient  to 
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I)ay  the  Gordon  debt,  and  had  paid  the  whole  residue  of  the 
purchase  money  for  which  the  coramissioners  of  sale  added 
a  distributive  account,  deducting,  after  the  Gordon  debt, 
^1,4<)9.00  for  expenses  :  $2,728.28  for  Mrs.  Voss,  for  the 
23  acres  ;  $8,000  for  widow's  dower  :  $17,500  for  debts  ; 
and  then  apportioned  the  residue  among  the  widow  and 
heirs. 

The  circuit  court  on  the  twelfth  of  May  confirmed  the 
entire  report,  and  decreed  a  deed  to  be  made  by  the  com- 
missioners of  sale,  to  Kent,  for  the  whole  tract,  though  there 
is  nothing  in  the  record  to  show  that  this  deed  was  ever  made, 
or  that  Kent  has  any  deed  except  the  deed  of  twenty-first  of 
March,  1864 ;  and  the  decree  directed  the  commissioners  to 
pay  according  to  their  report,  and  to  retain  Mrs.  Dashiell's 
part ;  and  ordered  that  one  of  its  commissioners  in  chancery 
state  and  report  the  debts  of  R.  S.  Voss,  to  be  paid  out  of 
the  land  fund,  and  also  an  account  of  his  personalty,  and  au 
administration  account  of  Marge,  administrator  ;  the  decree, 
sale,  confirmation  of  sale,  and  distribution  of  proceeds, — all 
done  in  three  days.  October  17,  1864,  the  commissioners 
of  sale  made  a  second  report  of  what  they  did  with  the  fund 
of  the  purchase  money,  without  waiting  for  the  master  com- 
missioner's report  of  debts,  and  stating  that  they  paid 
§4,032.12  to  the  bank  at  Fredericksburg,  and  $7,686.41  to 
the  Farmers'  Bank  of  Virginia,  at ,  by  mistake  in  pay- 
ment of  notes  due  at  the  Branch  Bank,  at  Alexandria,  which 
had  been  already  paid  by  B.  F.  Voss, — in  all  $11,718.41; 
leaving  only  the  balance  (of  the  $17,500)  of  $5,750,  which 
they  invested  in  Confederate  bonds,  though  it  is  never 
heard  of  afterwards.  This  report  is  approved  and  confirmed 
by  decree  of  October  17,  1866,  two  years  afterwards, 
although  the  master  had  returned  a  report  under  the  decree 
showing  other  debts  than  those  paid  by  the  commissioners 
of  sale  to  the  amount  of  $16,435.23  general  liens  on  the  land, 
and  among  which  are  the  debts  claimed  by  the  appellants 
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here.  He  also  reports  a  balance  due  by  Marge,  administra- 
tor, of  $1,843.10,  and  a  list  of  slaves  estimated  at  ^50,000, 
who  all  became  emancipated  in  April,  1865.  This  report  of 
the  master  commissioner,  Shackelford,  was  confirmed  by 
the  decree  of  seventeenth  October,  1SG6,  and  by  the  same 
decree  the  circuit  court  of  Albemarle,  having  made  no  pro- 
vision for  the  general  debts  and  liens  of  appellants  and  others, 
ordered  the  cause  to  be  sent  to  the  circuit  court  of  Rappa- 
hannock county,  where  it  was  docketed  fifth  of  October, 
1868. 

The  appellants  having  thus  been  wholly  ignored  and  left 
out  in  the  cold  by  the  Albemarle  circuit  court,  and  its  com- 
missioners of  sale,  filed  by  leave  their  bill  of  review  in  the 
circuit  court  of  Rappahannock  county,  adding  Kent  to  the 
parties  defendant  to  the  original  bill,  and  the  proceedings 
subsequently  had  resulted  in  the  decree  of  twenty-third 
March,  1872,  from  which  this  appeal  is  taken. 

The  first  question  presented  is  as  to  the  jurisdiction  of  the 
Albemarle  circuit  court  in  the  premises,  which  is  denied  by 
the  appellants,  who,  as  complainants  in  the  bill  of  review, 
aver  that  the  courts  were  organized  and  held  in  Rappahan- 
nock county  on  twenty-sixth  February,  1864,  and  that  there 
was  actually  pending  in  the  county  court  of  Rappahannock  a 
suit  for  the  sale  of  "Hawthorne,''  but  as  no  direct  proof  of 
this  fact  is  in  the  record,  and  the  objection  now  made  to  the 
jurisdiction  was  not  pressed,  and  as  if  the  whole  i)roceedings 
in  the  original  suit  be  now  annulled,  it  would  make  inextri- 
cable confusion  of  titles  and  operate  irretrievable  injustice,  it 
is  best  to  consider  that  the  objection  to  the  jurisdiction  of 
the  Albemarle  court  is  not  well  taken.  The  circuit  court 
of  Rappahannock  decided,  rightly,  that  the  title  of  Mrs. 
Dashiell  was  not  transferred  to  Kent,  nor  her  interest  in  any 
way  affected  by  the  proceedings  had  in  the  original  suit. 
She  could  not  be  affected  where  she  was  not  a  party,  and  she 
could  not  be  a  party  unless  she  had  legal  notice ;  and  being 
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a  resident  of  Maryland,  and  in  the  enemy's  lines,  she  could 
not  have  legal  notice  by  publication  in  Virginia.  Vide  Darr 
V;  Rohr,  10  Va.  Law  J.  720,  and  cases  cited.  She  is  tenant 
in  common  with  Kent  and  his  heirs,  to  the  extent  of  her 
heritable  share  of  her  father's  (R.  S.  Voss')  realty  bought  by 
Kent ;  which  share  the  court  ascertained  and  decided  to  be 
six-tweuty-fifths  of  the  533  acres  of  ''Hawthorne."  Mrs. 
Dashiell's  title  was  not  and  could  not  be  affected  by  the  pro- 
ceedings had  under  the  bill  of  review.  There  is  not  a  par- 
ticle of  evidence  in  the  record  to  show  that  she  and  her 
husband  were  parties.  It  is  true,  they  were  named  as  par- 
ties defendant,  and  summons  as  to  them  is  prayed  for  in  the 
bill  of  review,  but  they  had  been  non-residents  during  the 
beginning  and  progress  of  the  original  suit,  and,  there  being 
nothing  to  show  that  they  had  since  become  resident  in  Vir- 
ginia, the  presumption  is  that  they  continued  to  be  non-resi- 
dent. There  is  nothing  to  show  that  they  had  personal 
service  of  process,  nor  that  any  publication  was  asked  or 
made  as  to  them,  nor  does  the  decree  set  out  that  the  com- 
plainants had  proceeded  in  the  mode  prescribed  by  law  to 
mature  the  cause  as  to  them.  Indeed,  the  complainants  and 
the  court  treated  the  bill  of  review  as  simply  a  continuation 
of  the  original  suit,  and  as  the  court  of  Albemarle  had  there- 
tofore considered  the  publication,  in  a  Lynchburg  paper, 
lesral  and  sufficient  to  make  Mrs.  Dashiell  and  her  husband 
parties,  it  was  taken  for  granted  that  they  were  parties  with- 
out further  publication.  Neither  of  them  appeared  by 
counsel  or  in  person,  and  being  non-residents,  and  within 
the  enemy's  lines,  and  no  publication  ordered  or  had  as  to 
them,  they  were  no  more  parties  to  the  proceedings  had 
under  the  bill  of  review  than  they  were  under  the  original 
bill ;  and  all  the  decrees  or  proceedings  had  adverse  to 
them  were  nullities,  and  the  sale  of  Mrs.  Dashiell's  share 
or  interest  in  ''Hawthorne"  to  Anderson,  as  aforesaid,  was 
null  and  void.     This  court  cannot  assume  so  important  a. 
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fact,  of  their  being  parties,  without  evidence,  and  on 
mere  presumption ;  and  especially  in  the  face  of  their  hav- 
ing been  non-residents,  and  not  parties  theretofore. 

But  even  had  she  and  her  husband  been  legally  and  regu- 
larly made  parties  defendant  to  the  bill  of  review,  the  cir- 
cuit court  erred  in  deciding  that  her  six-twenty-fifths  share 
of  the  510  acres  of  Hawthorne  was  liable  to  Kent's  estate 
for  any  part  of  the  Gordon  debt ;  and  it  erred  in  decreeing 
a  sale  then  of  six-twenty-fifths  of  which  she  was  owner, 
subject  to  no  lien,  unless  it  were  to  six-twenty-fifths  of  the 
lien  of  the  general  creditors,  unpaid,  and  even  if  to  this 
extent  she  were  on  her  six-twenty-fifths  liable,  there  should 
have  been  no  sale  of  her  said  six-twenty-fifths  until  that 
liability  had  been  abjudicated,  and  the  amount  due  on  the 
said  general  debts  ascertained  and  determined  by  report  and 
decree,  and  time  given  her  to  pay  her  ascertained  part  of 
such  liability,  if  she  chose,  without  sale. 

The  circuit  court  erred  in  deciding  that  Kent's  heirs  had 
any  lien  or  claim  on  Mrs.  Dashiell's  share  of  the  land  by 
assignment  of  or  by  subrogation  to  the  lien  of  the  trust  for 
the  Gordon  debt,  because,  though  Gordon  might  have  en- 
forced the  lien  for  any  part  of  the  debt  unpaid  to  him  or  to 
his  ci^HtuiH  que  truH  (in  which  case  Mrs.  Dashiell  could  have 
had  recourse  to  Kent,  or  have  compelled  Gordon  to  resort 
first  to  Kent's  three-fourths  of  the  510  acres),  yet  Kent  had 
no  claim  on  her  ;  for  if  he  i)aid  off  the  Gordon  debt,  he  paid 
it  according  to  his  express  contract,  and  with  the  money  of 
the  Voss  heirs,  certainly  not  with  his  own,  and  therefore  he 
could  not  become  assignee  of  the  Gordon  debt  and  lien,  nor 
entitled  to  subrogation  thereto  as  against  the  estate  of  K.  S. 
Voss,  or  any  one  claiming  under  him.  Kent  purchased  the 
tract  of  land  *<Hawthorne"  by  the  '^preliminary  agreement" 
in  writing,  and  he  holds  title  under  the  deed  of  twenty-first 
jyiarch,  1864,  sanctioned  by  the  Albemarle  circuit  court ; 
and  no  one  can  read  those  papers  and  doubt  that  Kent  was 
1  Va  Dec— 42 
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to  pay  the  Gordon  debt  out  of  the  purchase  money,  and  that 
he  so  expressly  understood,  intended,  and  covenanted  to  do, 
by  retaining  so  much  of  the  purchase  money  as  should  be 
sufficient  for  that  purpose.  He  had  the  right  to  judge  of 
that  sufficiency,  and  the  power  to  do  it,  as  the  money  was 
in  his  hands,  and  due  by  him  as  purchaser.  He  did  so  re- 
tain, and  by  his  acce[)tancc  afterwards  of  the  deed  of  March 
21,  1864,  united  in  by  him,  he  is  estopped  to  deny  that  he 
had  retained,  enough  of  the  purchase  money — Voss  money 
— due  by  hira  to  pay  the  Gordon  debt,  and  that  it  was  a  full 
consideration  for  his  assuming  and  paying  the  Gordon  debt. 
He  covenanted  with  the  parties  to  the  "preliminary  agree- 
ment'' and  the  deed  of  March,  1804,  to  fully  and  completely 
protect  them  and  Voss'  estate,  and  all  claiming  under  Voss, 
from  all  liability  for  this  debt,  which  he  could  not  do  except 
by  paying  it  with  Voss'  money,  retained  by  him  for  the  ex- 
press purpose,  and  intended  by  him  and  the  other  parties  to 
the  contract  to  be  in  full  of  any  recourse  to  Voss'  estate  or 
heirs.  True,  ho  retained  only  $7,000,  and  the  interest,  ag- 
gregating $8,351,  the  amount  of  the  debt  in  par  funds,  but 
he  did  this  in  execution  of  his  own  express  covenant  and  un- 
derstanding, as  explicitly  stated  in  the  contracts  by  which 
))e  got  his  title.  Kent  and  his  estate  must  beheld  to  his  re- 
tention, and  to  the  sufficiency  of  the  amount  retained  as  his 
own  voluntary  act  ;  and  he,  nor  his  estate,  can  be  entitled 
to  no  demand  on  Mrs.  Dashiell,  or  any  one  claiming  under 
R.  8.  Voss,  for  any  part  of  the  Gordon  debt,  either  as  as- 
signee or  by  subrogation. 

The  circuit  court  erred  in  deciding  that  Kent's  heirs  were 
entitled  to  the  proceeds  of  sale  of  Mrs.  Dashiell's  undivided 
.share  or  interest  in  the  land,  or  that  it  is  liable  for  the  costs. 
The  debts  of  the  general  creditors  (appellants)  accrued  be- 
fore the  war,  and  were  general  liens  on  the  realty  of  R.  S. 
Voss  as  fully  as  a  judgment  or  deed  of  trust  could  be  as 
against  the  heirs  of  Voss  and  purchasers   from  them  with 
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notice.  They  were  none  the  less  general  liens  on  the  realty 
because  there  was  personalty  enough  to  pay  them  ;  and  the 
waste  or  dissipation  of  the  personalty  by  mismanagement  or 
d^'mtavit  by  misfeasance  or  malfeasance  of  the  administra- 
tor or  distributees  and  heirs,  or  by  the  erroneous  act  of 
court,  whereby  the  payment  of  these  debts  out  of  the  per- 
sonalty was  prevented,  cannot  destroy  or  weaken  that  lien 
on  the  land  descended  to  and  in  the  hands  of  Voss'  heirs,  or 
in  the  hands  of  a  purchaser  from  them  with  knowledge  or 
notice  of  debts  constituting  such  general  lien.  See  Code, 
1800,  g§  3,  4,  5  ;  McCandlish  v.  Edloe,  3  Gratt.  330  ;  Mc- 
Oandlish  v.  Keen,  13  Gratt.  615  ;  Harvey's  Adm'r  v.  Step- 
toe's  Adm'r,  17  Gratt.  289  ;  Insurance  Co.  v.  Maury,  75 
Va.  512;  Woodhouse  v.  Fillbates,  77  Va.  320. 

By  the  Code  of  1860,  the  teal  estate  of  the  intestate,  R.  S. 
Voss,  was  asvsets  in  the  hands  of  his  heirs  for  payment  of 
his  debts  :  (1)  Of  the  lien  of  the  deed  of  trust  to  Gordon  : 
(2)  the  general  debts  pro  rata^  as  there  were  no  judgments 
at  his  death.  This  realty  the  heirs  could  sell,  but  became 
personally  liable  to  the  extent  of  the  assets  aliened,  if  at  the 
time  of  the  conveyance  no  suit  had  been  commenced  for  the 
administration  of  the  said  real  assets,  nor  any  report  had 
been  filed  of  the  debts  and  demands  against  the  estate  of  the 
intestate.  In  this  case  suit  had  been  commenced  in  Albe- 
marle circuit  court  before  February  26,  1864,  and  the  bill 
was  filed  March  8,  1864,  for  administration  of  R.  S.  Voss' 
real  assets — First,  to  pay  the  Gordon  lien  ;  and,  secondly, 
the  other  debts  to  exonerate  the  slaves.  The  administrator, 
Marge,  was  a  party,  and  was  complainant.  The  bill  named 
the  fact,  and  supposed  amount  of  the  general  debts,  and  the 
court  did  by  its  decree,  etc.,  administer  the  real  assets. 
The  purchaser,  Kent,  in  the  contract  of  eighteenth  of  March 
1864,  was  averse  to  this  suit,  and  the  object  of  it,  and 
made  its  prosecution  a  condition,  and  its  decree  a  condition 
precedent.     He  knew  from  the  bill  that  there  were  other 
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debts,  to  a  large  amoant  named  in  the  bill,  which  were 
general  liens.  The  decree  of  twelfth  May,  1864,  which 
sanctioned  his  ''preliminary  agreement,"  and  his  conti-act 
of  purchase,  ordered  an  account  of  the  general  debts  of 
Voss,  and  their  order  of  priority.  Kent  therefore  took 
the  land  subject  to  the  lien  of  the  general  creditors,  and 
he  is  liable  therefore  to  the  extent  of  his  purchase  and 
acquisition  of  ''Hawthorne."  The  whole  tract  of  533  acre;* 
was  sold  together,  and  out  of  the  proceeds  of  sale  the 
Gordon  debt  is  entitled  to  payment  as  a  lien  prior  to  that 
of  the  general  creditors,  to  whom  Kent's  estate  is  liable, 
to  the  extent  of  three-fourths  of  the  whole  ti'act,  les.** 
the  Gordon  debt,  as  of  the  day  of  sale,  and  the  circuit 
court  erred  in  its  decree  exonerating  Kent's  estate  from 
liability  to  the  general  creditors.  Mrs.  Dashiell  is  under 
no  personal  liability  to  the  general  creditors,  for  she  has 
never  sold  her  heritable  interest,  but  her  six-twenty-fifths 
of  the  510  acres  (the  533,  less  23  acres)  is  liable  still  to  the 
lien  of  appellants'  debts. 

There  is  no  just  reason  for  estimating  Mrs.  Dashiell's 
six- twenty-fifths  at  a  lower  rate  of  value  than  the  residue 
of  "Hawthorne."  The  whole  533  acres  sold  for  a  uniform 
price  of  §118.75  per  acre.  It  is  shown  that  Mrs.  Voss'  23 
acres  was  estimated  at  $35  per  acre  by  defendant  Kent's 
own  witnesses,  and  there  is  no  reason  in  the  record  why  the 
whole  533  acres  is  not  worth  at  least  that  now,  and  at  that 
rate  Mrs.  Dashiell's  six-twenty-fifths  of  the  510  acres  (533 
less  23  acres)  is  §4, 044,  instead  of  $2,500,  which  it  sold  for, 
and  from  which  costs  were  improperly  decreed  and  were 
taken.  Nor  is  there  any  reason  why  the  Hawthorne  tract 
of  510  acres  should  be  put  down  at  only  $10,000.  Its 
proved  value  in  the  record  is  $16,850.  The  decrees  com- 
plained of  are  right,  so  far  as  they  decide  that  Kent  is  tenant 
in  common  with  Mary  T.  Dashiell,  and  in  holding  that  the 
sale  of  the  Hawthorne  tract,  less  the  interest  of  Mrs.  M.  T. 
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Dasbiell,  was  a  valid  sale,  and  in  further  holding  that  H.  L. 
Kent,  or  his  estate,  are  not  liable  to  the  unpaid  creditors  of 
R.  S.  Voss,  for  the  rents  and  profits  of  three-fourths  of 
the  Hawthorne  tract,  and  in  so  far  they  are  affirmed;  but 
the  said  decrees  are  erroneous  in  holding  that  H.  L.  Kent, 
or  his  estate,  is  entitled  to  subject  the  said  interest  of 
Mrs.  M.  T.  Dashiell  to  pay  a  proportionate  share  of  the 
debt  due  to  D.  H.  Gordon,  trustee,  and  in  decreeing  costs 
against  her  or  her  said  share,  and  in  holding  that  the 
unpaid  creditors  of  R.  S.  Voss,  deceased,  are  not  entitled 
to  have  the  said  interest  of  Mrs.  M.  T.  Dashiell  sold  for 
the  benefit  of  the  said  unpaid  creditors  ;  and,  as  to  these 
matters,  the  said  decrees  are  reversed  and  annulled,  and 
the  cause  will  be  remanded  to  the  circuit  court  of  Rappa- 
hannock county,  with  instructions  to  make  Mrs.  M.  T. 
Dashiell  and  her  husband  parties,  and  to  proceed  in  the 
cause  in  accordance  with  the  views  expressed  in  this  opin- 
ion, and  the  accompanying  order,  which  will  be  certified 
down. 

Affirmed  in  part,  and  reversed  in  part. 

Lewis,  J.,  absent. 
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McCouLL 

City  of  Manchester. 

(Supreme  Court  of  Appeals  of  Virginia,  February  2,  1888,) 

[4S.  E.  Rep.  848.] 

Municipal  Corporations — Negligence— Defective  Streets— Plead- 
ing.* 
A  declaration  in  an  action  against  a  city  for  damages  for 
negligently  and  wrongfully  allowing  a  pile  of  sand,  which  plaintiff 
averred  it  was  the  city's  duty  to  remove,  to  remain  in  and 
obstruct  a  street,  which  does  not  also  allege  that  defendant  negli- 
gently permitted  the  obstruction  to  remain  without  using  suitable 
precautions  to  prevent  -injuries  to  persons  using  the  street,  by 
having  placed  at  that  point  the  necessary  and  proper  lights  and 
signals,    does  not  state  a  cause  of  action. 

Error  to  corporation  court  of  Manchester;  S.  Bassett 
French,  Judge. 

Action  by  C.  L.  McCoull,  Jr.,  against  the  city  of  Man- 
chester for  negligently  permitting  the  obstruction  of  a  street 
of  the  city,  whereby  plaintiff's  horse  was  killed,  and  he 
also  sustained  personal  injuries.  Judgment  for  defendant. 
Plaintiff  appeals. 

W,  R,  Meredith^  for  plaintiff  in  error. 

W.  J.  Clapton^  for  defendant  in  error. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 


*See  monographic  note  on  ^*  Municipal  Corporations"  appended  t» 
Danville  v.  Pace,  25  Gratt.  1  (Va.  Rep.  Anno.). 
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This  is  a  case  of  little  difficulty,  and  chielBy  important 
because  of  the  principle  it  is  supposed  to  involve.  It  has 
been  argued  as  if  the  question  to  be  decided  depended  upon 
the  correct  application  of  certain  well-established  and  fun- 
damental principles  respecting  the  liability  of  municipal  cor- 
porations for  the  neglect  of  itself  and  of  third  persons  to 
use  suitable  precautions  to  guard  the  public  against  injury 
from  obstructions  in  one  of  the  streets  which  the  corporation 
had  authorized  such  persons  to  place  therein.  But  no  such 
case  is  set  out  in  the  declaration. 

Upon  an  examination  of  the  declaration  it  will  be  seen 
that  the  breach  of  duty  with  which  the  corporation  is  charged, 
and  for  which  it  is  sought  to  be  held  liable,  is  that  it  negli- 
gently and  wrongfully  allowed  a  pile  of  sand  of  certain  named 
dimensions,  which  it  is  alleged  to  have  been  the  duty  of  the 
city  to  have  removed,  to  remain  in  Hull  street  in  said  city, 
whereby  the  plaintiff,  who  was  ignorant  of  the  existence  of 
such  obstruction,  unintentionally  rode  his  mare  in  the  night- 
time upon  and  against  it,  thereby  killing  the  horse  and 
injuring  the  plaintiff,  and  that  nowhere  in  the  declaration  is 
it  alleged  that  the  corporation  failed  to  use  suitable  precau- 
tions to  prevent  injury  to  persons  using  the  street  from  this 
obstruction  by  having  the  necessary  and  proper  lights  and 
signals.  Had  there  been  an  allegation  in  the  declaration  that 
the  corporation  negligently  permitted  the  obstruction  to 
remain  without  proper  lights  and  signals,  there  would  have 
been  an  alleoration  of  the  omission  of  something  which  it 
was  the  duty  of  the  corporation  to  have  done.  But,  there 
being  no  such  allegation  in  the  declaration,  of  course  there 
can  be  no  proof  of  such  a  state  of  facts  permitted.  Every 
obstruction  of  a  public  highway  is  not  necessarily  unlawful. 
Highways  may  often  be  lawfully  obstructed,  where  there  is 
a  manifest  necessity  therefor,  as  the  authorities  all  show. 
But  this  does  not  relieve  the  corporation  of  its  duty  to  super- 
vise and  see  that  the  obstruction  is  so  guarded  that  the  pub- 
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lie  may  not  receive  injury  therefrom.  The  city  had  the 
right  to  pass  the  ordinance  authorizing  the  obstruction  in 
this  case.  It  was  a  legislative  or  discretionary  exercise  of 
])ower  which  it  had  the  undoubted  right  to  make,  and  if 
judgment  is  to  be  given  in  this  case  according  to  the  very 
right  of  the  case,  as  disclosed  in  the  pleadings  judgment 
must  be  for  the  defendant. 

The  trouble  here  is  not  that  there  is  in  the  declai-ation  a 
defective  statement  of  a  good  case,  but  that  the  declaration 
states  a  defective  case,  and  this  defect  is  not  cured  by  the 
statute  of  jeofails.  The  plaintiff  cannot  set  out  a  case  which 
.shows  that  he  has  no  cause  of  action  and  recover  upon  proof 
improperly  admitted,  because  irrelevant  to  the  case  pre- 
sented, of  another  and  different  cause  of  action.  The  judg- 
ment is  therefore  right,  and  must  be  affirmed. 
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Payne  &  al. 
Morriss. 

{.Supreme  Court  of  Appeals  of  Virginia^  March  <?,  r888J) 

[5  S.  E.  Rep.  568.] 

Trusts — Incompetence  of  Trustee— Execution  of  Trust  by  Court. 

A  marriag-e  settlement  provided  that  the  trustee,  on  the  consent 
of  the  wife  expressed  in  writing",  should  sell  any  portion  of  the 
real  estate  and  invest  the  proceeds  in  other  real  property.  The 
trustee,  proving-  incompetent  through  intemperance,  the  wife 
applied  to  the  court  to  execute  the  trust  and  sell  certain  unimproved 
real  estate,  and  invest  the  proceeds:  held^  that  it  was  proper  for 
the  court  to  execute  the  trust  through  its  commissioner. 

Same— Sale  and  Investment — Application  for— Report  of  Commis- 
sioner. 
Where  on  application  of  plaintiff,  holding  a  life-estate  in 
certain  unimproved  lots  under  a  marriage  settlement,  for  their  sale 
and  the  investment  of  the  proceeds  in  improved  property,  the  court 
commissioner  reported  that  such  sale  was  for  the  interest  of  all 
concerned,  it  was  a  substantial  compliance  with  Code  Va.  c.  124,  \ 
2,  providing  for  the  sale  of  such  property  on  petition  and  proper 
showing  by  the  trustee,  and  a  decree  ordering  the  sale  was  properly 
rendered. 

Appeal  from  chancery  court  of  Richmond  :  A.  L.  Holla- 
day,  Chancellor. 

Pauline  B.  Morriss,  plaintiff,  filed  a  bill  against  R.  G. 
Morriss,  trustee,  Garland  Morriss,  Walter  C.  Morriss,  E. 
A.  Morriss,  M.  H.  Payne  et  ux.,  and  R.  T.  Lacy  et  ux.,  to 
have  the  court  sell  certain  unimproved  property,  in  which 
«he  was  life-tenant  under  her  marriage  settlement,  and 
invest  the  proceeds   in  improved   real  estate.      Decree  for 
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plaintiff,    and  defendants   Payne   et  ux.  and   Lacy  et    ux. 
appeal. 

James  Christian^  for  appellants. 

Meredith  cfe  Cocke ^  for  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  instituted  by  Pauline  B.  Morriss, 
the  life-tenant  under  a  deed  of  settlement  from  her  late 
husband,  Charles  Y.  Morriss,  and  herself,  to  P.  H.  Aylett, 
trustee,  etc.,  to  have  sold  certain  unimproved  lots,  part 
of  the  trust  property,  situated  on  the  north  side  of  Park 
avenue,  in  the  city  of  Richmond,  and  to  have  the  pro- 
ceeds arising  from  the  sale  invested,  under  the  decree  of 
the  court,  in  improved  and  productive  real  estate.  By  the 
deed  of  settlement,  the  property  is  conveyed  in  trust  "to 
the  sole  and  separate  use  of  the  said  Pauline  B.  Morriss 
during  her  natural  life  *  '^  ^'  for  the  support  and 
maintenance  of  herself  and  her  children,  present  or  future, 
by  said  Chas.  Y.  Morriss,"  with  remainder  over  in  fee,  at 
the 'death  of  the  said  P.  B.  Morriss,  to  her  children  or  their 
ilescendants  per  ntirpes  ;  with  power  to  the  said  P.  H.  Aylett, 
or  his  heirs,  or  any  substituted  trustee  or  trustees,  with 
the  consent  of  the  said  P.  B.  Morriss  expressed  in  writing, 
*  *  *  to  sell  the  whole  or  any  part  of  the  property 
x^  *  *  conveyed,  and  invest  the  proceeds  thence  aris- 
ing in  other  real  estate,"  etc.  On  the  death  of  Aylett  in 
1870,  R.  G.  Morriss,  a  son  of  the  said  Pauline  B.  Morriss, 
became  the  trustee  in  said  deed.  In  1884,  C.  Y.  Morriss 
died,  leaving  his  widow,  the  said  P.  B.  Morriss,  with  but  a 
small  and  precarious  income  to  support  herself  and  her  in- 
fant children, — three  in  number.  In  this  state  of  the  case 
she  determined  to  sell  the  above-described  unimproved 
])roperty;  but,  being  unwilling  to  trust  to  her  trustee,   who 
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was  a  man  of  intemperate  habits,  she  applied  to  the  court  of 
chancery  to  execute  the  trust.  The  bill  is  framed  in  accord- 
ance with  the  provisions  of  section  2,  e.  124,  Code  1873; 
but  in  it  the  plaintiff  asserts  her  '^perfect  right  to  have  the 
property  sold  and  the  proceeds  reinvested  in  other  real  estate 
by  merely  giving  a  written  direction  to  the  trustee  ;  and  it 
is  stated  that  the  aid  of  the  court  is  invoked  because  the 
parties  interested  are  unwilling  to  leave  the  matter  to  the 
discretion  of  the  trustee.  Five  of  the  adult  defendants  an- 
swered the  bill,  consenting  to  the  sale  ;  but  the  two  married 
daughters  and  their  husbands,  the  appellants  here,  filed  an- 
swers opposing  it.  The  court  decreed  in  accordance  with 
the  prayer  of  the  bill,  and  from  that  decree  this  appeal  is 
taken. 

And  this  decree  is  right  for  two  sufficient  and  in  our  judg- 
ment conclusive  reasons  : 

First.  From  the  provision  of  the  deed  hereinbefore  set 
out,  it  is  plain  that  P.  B.  Morriss  had  the  absolute  right  of 
Mile  over  the  whole  property  conveyed  by  the  deed.  All 
that  she  had  to  do  was  to  require  the  trustee,  in  writing, 
to  sell ;  and  none  of  the  remaindermen  could  have  pre- 
vented the  sale.  In  this  condition  of  things,  finding  the 
trustee  incompetent  to  discharge  the  important  duties  with 
which  he  was  charged,  the  life-tenant,  with  the  consent  of 
the  trustee,  evidenced  by  his  answer,  applied  to  a  court  of 
chancery  to  execute  the  trust.  This  she  had  the  clear  right 
to  do.  As  this  court  said  in  Faulkner  v.  Davis,  18  (Jratt. 
651,  while  ''that  court  will  never  interfere  with  the  exercise 
of  a  discretion  which  has  been  conferred  by  the  author  of  a 
trust,  so  long  as  it  is  fairly  exercised,  yet  there  are  many 
cases  in  which  the  court  will  prevent  its  improper  exercise, 
and  will  itself  exercise  it  when  the  person  on  whom  it  is 
conferred  refuses  to  do  so,  or  is  prevented  by  death  or 
otherwise  from  doing  so."     The  case  at  bar  falls  within  the 
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latter  category.  Here  the  trustee,  in  consequence  of  his 
intemperate  habits,  was  incompetent  to  execute  the  trust, 
and  it  was  therefore  eminently  proper  in  the  court  to 
execute  the  trust'  through  its  commissioner.  1  Perry, 
Trusts,  §  38. 

Second.  The  decree  is  also  right,  because  in  this  case  ther« 
has  been,  if  not  a  literal,  yet  a  substantial,  compliance  with 
the  requirements  of  the  statute  for  the  sale  of  trust  proj)- 
erty.  Code  1873,  c.  124,  §  2.  As  we  have  before  stated, 
the  bill  was  framed  in  accordance  with  the  provisions  of  the 
sUitute.  In  the  first  report  of  the  commissioner  he  reported 
that  the  interest  of  all  parties  concerned  would  be  pro- 
moted ''by  the  sale  of  part  of  said  real  estate,  investing  its 
proceeds  *  *  *  in  other  and  productive  real  estate."  The 
court  thereupon,  by  a  decree  entered  on  the  14th  day  of 
July,  1886,  held  that  the  plaintiflF  could  not  as  a  matter  of 
right  have  a  decree  of  sale.  The  cause  was  again  referred 
to  a  commissioner,  who  reported,  and  as  we  think  in  accord- 
ance with  the  clear  preponderance  of  evidence,  that  there 
should  be  an  immediate  sale  of  the  property.  Whereupon 
the  court  directed  the  sale  of  the  property  by  its  special 
commissioners.  Thus  it  will  be  seen  that  the  provisions  of 
the  statute  were  substantially  complied  with.  The  plain- 
tiff was  a  beneficiary  under  the  deed  of  settlement,  the  pro- 
ceedings were  regular,  and  it  is  shown  that  the  interest  of 
all  concerned  will  be  promoted  by  a  sale.  The  decree  for 
a  sale  was  therefore  properly  rendered. 

For  these  reasons  the  court  is  of  opinion  that  the  decree 
of  July  14,  1886,  was  erroneous  in  deciding  that  the  plain- 
tiff did  not  acquire  the  absolute  right  of  sale  under  the  deed 
of  settlement,  but  that  it  did  not  err  in  its  decree  of  Decem- 
ber 7,  1886,  directing  a  sale,  which  must  therefore  be 
affirmed. 
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Beckham  &  al. 

V, 

Duncan  &  al. 

{Supreme  Court  of  Appeals  of  yirj^inia,  March  22, 1888^) 

[5  S.  E.  Rep.  690.] 

Abatement  and  Revival— Death  of  Party. 

PlaintiflFs  were  s.ureties  on  a  sheriff's  bond,  and  as  such  took  an 
indemnifying  bond  from  defendants.  Pending  an  action  on  such 
bond,  certain  of  the  plaintiffs  died :  heldj  that  such  action  could 
proceed  in  the  name  of  the  survivors,  without  joining  therein  the 
executors  of  the  decedents. 

Parties— Original  Bill— Amended  Bill.* 

Where  parties  are  already  before  the  court  as  defendants  to  an 
original  bill,  and  no  relief  is  prayed  against  them,  in  the  amended 
bill,  it  is  unnecessary  to  make  them,  or  their  personal  representa- 
tives, parties  to  such  amended  bill. 

Partition— Sale— When  Ordered. 

Where  commissioners  of  sale  report  to  the  court  that  it  is  im- 
practicable to  partition  a  farm  so  as  to  subject  the  interest  of  one 
of  the  heirs  to  the  liens  upon  it,  and  there  was  no  evidence  produced 
to  the  contrarj',  it  was  proper  for  the  court  to  confirm  the  report 
of  such  commissioners,  and  decree  the  sale  of  the  whole  farm. 

Appeal— Review— Objection  Not  Taken  below. 

The  appellate  court  will  disregard  all  errors  in  a  commis- 
sioners' report  not  excepted  to  in  the  court  below. 

Appeal  from  circuit  court,  Culpeper  county  ;  George  P. 
Hughes,  Judge. 

J.  C.  Gibson^  for  appellants. 

G.  D.  Gray  and  A,  McD.  Green ^  for  appellees. 

*Sce  foot-note  to  Belton  v,  Apperson,  26  Gratt.  207  (Va.  Rep. 
Anno.). 
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Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  the  circuit  of  Culpeper  county  to  subject 
the  real  estate  of  the  defendants,  of  whom  Coleman  C.  Beck- 
ham was  one,  to  the  satisfaction  of  the  plaintiffs'  jud^^ent. 
The  judgment  was  obtained  at  the  April  term,  1875,  of  the 
said  circuit  court,  in  favor  of  James  M.  Duncan  and  Eldridge 
G.  Duncan,  survivors  of  themselves  and  William  H.  Brown- 
ing, deceased,  against  Charles  Short,  Joseph  N.  Armstrong, 
Coleman  C.  Beckham,  James  Barbour,  and  William  A.  Beck- 
ham, for  $0,612.05,  with  interest  and  costs.  Upon  this 
judgment  an  execution  oiji,fa.  was  duly  issued,  and  returned 
*'No  property,"  in  1875  ;  soon  after  which  the  bill  in  the 
present  case  was  filed.  It  appears  that,  soon  after  the  late 
war,  the  said  Charles  Short  qualified  as  sheriff  of  Culpeper 
county,  and  that  the  said  Duncans  and  William  H.  Brown- 
ing were  sureties  on  his  official  bond.  The  said  William  A. 
Beckham  was  one  of  his  deputies.  On  the  27th  of  April, 
1867,  the  defendants  in  the  judgment  above  mentioned  exe- 
cuted a  bond  in  the  penalty  of  $15,000,  conditioned  to  indem- 
nify and  save  harmless  the  said  Duncans  and  Browning  from 
loss  on  account  of  their  suretyship  as  aforesaid.  Short,  it 
seems,  afterwards  defaulted  as  sheriff,  in  consequence  of 
which  the  said  Duncans  and  Browning  were  compelled  to 
pay  a  considerable  sum  of  money,  and  upon  this  ground  the 
judgment  was  obtained.  The  judgment  was  entered  up  in 
conformity  with  a  written  agreement,  dated  the  6th  of  Feb- 
ruary, 1875,  entered  into  by  and  between  the  said  Duncans 
and  the  executor  of  William  H.  Browning,  and  the  defendants 
in  the  judgment,  except  the  said  Charles  Short,  wherein, 
among  other  things,  it  was  agreed  that  the  said  Coleman  C. 
lieckham  would  pay  the  sum  of  $3,000  towards  the  discharge 
of  the  judgment,  when  entered  up, — that  being  the  sum  due 
by  his  son,  the  said  W.  A.  Beckham,  as  deputy-sheriff,  as 
aforesaid, — and  that,  after  the  payment  of  the  said  sum,  the 
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defendants  would  each  pay  one-sixth  of  the  balance.  And 
then  it  was  agreed  as  follows :  '^Should  anything  be  made 
out  of  the  said  Charles  Short,  or  realized  on  any  sum  or  fee- 
bills  he  may  surrender,  the  amount  so  made  or  realized  is 
to  be  credited  on  said  balance  so  as  to  inure  to  the  benefit  of 
the  parties  paying,  or  bound  to  pay,  said  balance  under  this 
agreement.  And  it  is  further  agreed  and  understood  that 
James  Barbour  claims  that  the  said  William  II.  Browning, 
J.  M.  Duncan,  and  E.  G.  Duncan  are  indebted  to  him  for 
professional  services  ;  and  it  is  agreed  that,  in  the  payment 
of  his  one-sixth  of  said  balance,  he  is  to  have  and  receive 
credit  for  whatever  is  due  him  by  the  said  parties  for  said 
professional  services.''  The  bill  was  filed  on  the  8th  of 
August,  1876  ;  and  at  the  following  September  term  a  decree 
was  entered  directing  a  master  commissioner  of  the  court 
to  ascertain  and  report  the  real  estate,  or  interest  therein, 
owned  by  the  defendants,  or  either  of  them,  subject  to 
the  lien  of  the  plaintiffs'  judgment,  and  all  other  liens  on  the 
said  real  estate,  and  their  respective  priorities,  etc.  The 
plaintiffs  in  the  bill  were  the  said  James  M.  and  Eldridge 
G.  Duncan,  suing  as  '^survivors  of  themselves  and  William 
H.  Browning,  deceased,"  and  the  defendants  in  the  judg- 
ment above  mentioned  were  made  defendants  to  the  bill  ;  and 
these  were  the  only  parties  to  the  bill.  The  bill  avers  that 
the  executor  of  Browning  is  entitled  to  a  large  portion  of  the 
said  judgment,  and  that,  when  the  judgment  is  satisfied, 
the  amount  to  which  he  is  entitled  will  be  ascei'tained,  and, 
when  determined,  will  be  settled  with  the  executor  by  the 
plaintiffs.  The  accounts  ordered  were  taken  and  returned, 
and  were  duly  confirmed  ;  and  the  said  Eldridge  G.  Duncan 
having  died,  the  suit  was  ordered  to  proceed  in  the  name  of 
the  said  James  M.  Duncan  as  survivor.  At  the  April  rules, 
1884,  the  latter  filed  an  amended  bill,  in  which  it  was  averred 
that,  under  decrees  in  the  cause,  all  the  real  estate  of  the 
defendant  Coleman  C.  Beckham  had  been  sold,  and  the  sales 
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thereof  confirmed,  except  his  interest  in  a  certain  ti*act  of 
land,  called  '^Ashland,"  upon  which  he  resided,  containing 
about  1200  acres,  for  the  sale  of  which  there  had  been  no 
decree.  In  respect  of  this  tract  it  was  further  averred  that 
he  was  joint-tenant  with  his  children,  James  M.  Beckham, 
William  A.  Beckham,  H.  C.  Beckham,  and  Fannie T.  Barbour, 
wife  of  James  Barbour  ;  that  of  this  tract  he  owned  one-half  in 
fee-simple,  and  was  tenant  by  the  curtesy  in  the  other  half, 
which  was  owned  by  his  said  children,  subject  to  his  life- 
estate  as  tenant  by  the  curtesy.  It  was  also  averred  that  the 
proceeds  of  the  sales  of  the  lands  already  made  were  not  more 
than  suflacient  to  satisfy  liens  prior  to  the  lien  of  the  plaintiff's 
judgment,  and  that  it  was  therefore  necessary  to  sell  the  inter- 
ests of  the  said  Coleman  C.  and  William  A.  Beckham  in  the  said 
Ashland  tract,  in  order  to  obtain  satisfaction  of  the  plain- 
tiffs' judgment.  The  above-named  children  of  the  said  Cole- 
man C.  Beckham,  and  James  Barbour,  were  made  defendants 
to  the  bill,  and  its  prayer  was  that  partition  of  the  land  be 
!nade,  and  that  the  interests  therein  of  the  said  Coleman  C. 
and  William  A.  Beckham  be  sold  to  satisfy  the  plaintiffs' 
judtrment.  Afterwards  a  second  amended  bill  was  filed,  in 
which  it  was  averred  that,  since  the  filing  of  the  amended 
bill,  the  said  Coleman  C.  Beckham  had  departed  this  life, 
testate,  and  that  his  estate  had  been  committed  to  the  sheriff" 
of  Culpeper  county  for  administration, with  the  will  annexed. 
It  was  also  averred  that,  under  a  decree  entered  pursuant 
to  the  prayer  of  the  amended  bill,  partition  of  the  Ashland 
tract  had  been  made,  whereby  one-half  of  the  land  had  been 
allotted  to  the  said  Coleman  C.  Beckham,  and  the  other  half 
to  his  four  children  above  named,  and  that  the  commissioners' 
report  of  partition  had  been  confirmed.  It  was  also  averred 
that  the  statement  in  the  first  amended  bill  as  to  the  interests 
of  the  said  Coleman  C.  Beckham  and  his  children  in  the  said 
tract  of  land  was  a  mistake  ;  that  the  interest  of  the  former 
was  three-fourths,  and  that  of  the  latter  one-fourth  only. 
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This  was  explained  in  this  way  :  That  the  said  Coleman  C. 
Beckham,  and  James  Beckham,  his  father-in-law,  were 
joint  tenants  of  the  said  land,  and  that  by  deed  dated  the 
10th  of  December,  1846,  the  said  James  Beckham  conveyed 
all  his  interest  therein  to  the  said  Coleman  C.  Beckham  and 
Mary,  his  wife  ;  that  the  latter  had  long  since  been  dead, 
and  that,  upon  her  death,  her  interest,  namely,  one-fourth, 
descended  to  her  children,  who  are  the  children  above  named; 
and  that  the  other  three-fourths  were  owned  by  the  said 
Coleman  C.  Beckham.  It  was  therefore  insisted  that  the 
partition  theretofore  made  and  confirmed  should  be  sot  aside, 
and  a  new  partition  made  according  to  the  rights  of  the  par- 
ties. .  And  the  prayer  of  the  bill  was  that  such  partition  be 
made,  and  that  the  shares  allotted  to  the  estate  of  the  said 
Coleman  C.  Beckham  and  to  the  said  William  A.  Beckham, 
respectively,  be  sold  to  pay  the  plaintiffs'  judgment.  The 
personal  representative  of  the  said  Coleman  C.  Beckham, 
and  the  wife  and  infant  children  of  the  said  James  AI.  Beck- 
ham, who  were  interested  under  the  will  of  the  said  Coleman 
C.  Beckham,  were  made  parties  defendant  to  the  bill,  with 
a  prayer  that  they  be  required  to  answer  the  same.  A 
guardian  ad  litem  was  appointed  for  the  infant  defendants, 
who  duly  tiled  their  answer.  A  decree  was  also  entered 
appointing  commissioners  to  make  a  new  partition  as  prayed 
for,  who  proceeded  to  act,  and  duly  returned  their  report. 
They  reported  that  they  had  allotted  three-fourths  of  the 
land  to  the  estate  of  Coleman  C.  Beckham,  and  the  remain- 
ing fourth  to  his  said  children,  but  that  they  found  it  imprac- 
ticable to  subdivide  the  one-fourth  so  allotted.  To  this 
report  the  said  James  M.  Beckham  filed  three  exceptions. 
His  wife,  Julia  M.  Beckham,  also  excepted  to  the  report  on 
the  general  ground  that  it  worked  injustice  to  her  and  her 
children  avS  devisees  of  the  said  Coleman  C.  Beckham.  She 
also  demurred  to  the  second  amended  bill,  and  filed  an  an- 
swer thereto.  The  main  grounds  of  defense  set  up  in  the 
1  Va  Dec— 43 
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answer  were   that  the  plaintiffs'    judgment,  as  well   as  the 
most  of  the  debts  reported  as  liens  in    the  cause,   were  due 
by  the  said  Coleman  C.  Beckham  in  his  lifetime,  as  surety, 
and  therefore  that  the  plaintiffs,  and  other  creditors  in  like 
case  with  them,  ought  to  be  required  to  exhaust  their  rem- 
edies against  the  principal  debtor  before  proceeding  against 
the  estate   of   the  surety  ;  and  also  because    collections  of 
money  in  various  pending  suits  had  been  or  would  be  made, 
which  were  applicable  to   the  payment  of  some  of  the  debts 
reported  in  this  suit,  and  that  an  account  thereof  ought  to  be 
taken.     It  was  also  averred,   in    the  anj^wer,   that   the  said 
Coleuian  C.   Beckham  died  possessed  of  choses  in  action  and 
other  personalty,  and  that  no  settlement   of  the  estate  had 
been  made  or  ordered.     This  point,  however,  is  not  insisted 
upon  here,  and  is  without  merit,   because,  as  was  decided  in 
Price  V.  Thrash,  30  Gratt.  515,  the  remedy  in  equity  against 
the  real  estate  is  not  dependent  upon  inadequacy  of  the  legal 
remedy  to  satisfy  the  judgment  out  of  the   personal  estate, 
or    the    insufficiency   of  such  estate  for  that  purpose.      2 
Lomax,   Ex'rs,   242.     It  was  also  insisted,   in   the  answer, 
that  no  further  sales  of  the  lands  of  which  the  said  Coleman 
C.  Beckham  died  seized  were  necessary.     When   the  cause 
came  on  to  be  heard,  the  court  overruled  the    demurrer  to 
the  bill,  and  also  the  exceptions  to  the   report  of  partition, 
and   decreed  a  sale  of  the    whole    of    Ashland  ;  whereupon 
this  appeal  was  taken. 

The  first  assignment  of  error  is  that  the  original  bill  is 
demurrable,  because  it  does  not  make  the  executor  of  William 
H.  Browning,  deceased,  a  party  to  the  suit.  No  demurrer, 
however,  was  filed  to  the  bill  in  the  lower  court,  nor  is  the 
bill  demurrable  on  the  ground  alleged.  The  plaintiffs,  as 
survivors  of  themselves  and  William  H.  Browning,  deceased, 
were  entitled  to  maintain  an  action  on  the  bond  of  indemnity, 
and  to  collect  the  judgment  when  obtained.  3  Rob.  (New) 
Pr.  91,  549. 
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The  second  assignment  of  error  is  tbat  the  decree  for  an 
account  of  the  16th  of  September,  1876,  was  premature  ; 
and  that  said  decree  is  also  erroneous  in  not  providing  for 
an  account  of  fee-bills  to  be  surrendered  by  Charles  Short, 
and  in  not  directing  an  account  to  ascertain  the  amount  due 
James  Barbour  by  William  H.  Browning,  James  II.  Duncan, 
and  Eldridge  (t.  Duncan.  A  sufficient  answer  to  this  assign- 
ment is  that  no  such  questions  were  raised  in  the  court 
l)elow.  It  has  not  been  claimed,  in  the  progress  of  the  cause, 
by  James  Barbour,  or  any  other  person,  that  anything  was 
due  him  by  Browning's  estate  and  the  Duncans,  or  that  there 
were  any  fee-bills  in  Short's  possession  to  be  surrendered. 

The  third  assignment  of  error  is  that  the  decr.ee  of  the  6th 
of  December,  1877,  confirming  Commissioner  Stallard's 
account  of  liens  is  erroneous,  because  said  account  was  taken 
without  sufficient  notice,  and  did  not  embrace  the  real  estate 
of  the  defendants  Short,  Barbour,  and  William  A.  Beckham. 
It  is  contended  that  Short  was  the  principal  debtor,  and  that 
the  other  defendants  in  the  original  bill  were  sureties ;  and 
therefore  that  the  plaintiffs  ought  to  have  been  compelled  to 
exhaust  their  remedies  against  Short  before  subjecting  the 
estates  of  the  sureties.  As  to  the  objection  for  want  of 
notice,  it  is  sufficient  to  say  that  it  does  not  appear  from  the 
record,  as  it  comes  to  us,  that  due  notice  was  not  given.  No 
«uch  objection  appears  to  have  been  made  below,  though  the 
decree  of  confirmation  was  entered  nearly  10  years  before 
this  appeal  was  taken  ;  nor  does  it  appear  that,  throughout 
the  progress  of  the  litigation,  there  was  any  suggestion  that 
the  defendants  Short  and  Barbour  owned,  or  were  entitled 
to,  any  interest  in  real  estate  whatever ;  and,  in  the  condi- 
tion of  the  record  as  it  is,  we  must  presume  the  contrary. 
The  interest  of  the  defendant  William  A.  Beckham  in  the 
Ashland  tract  was  reported,  and  presumably  this  was  all 
that  he  had.  Moreover,  it  does  not  appear,  from  the  record, 
that  Coleman  C.  Beckham  was  ever  a  surety  for  Short.     It 
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would  seem  that  he  signed  the  written  agreement  upon 
which  the  plaintiffs'  judgment  was  obtained,  as  a  principal 
debtor,  and  not  as  surety.  At  all  events,  Short  was  not 
a  imrt y  to  that  agreement ;  and  it  api>ears  to  have  been  exe- 
cuted by  Coleman  C.  Beckham  to  make  good  the  liability  of  his 
son,  William  A.  Beckham,  who,  the  agreement  recites,  was 
'^justly  chargeable  as  deputy  for  said  Short,  sheriff,  with 
the. sum  of  three  thousand  dollars,"  and  also  to  discharge 
his  liability  as  one  of  the  obligors  of  the  indemnifying  bond 
to  the  Duncans  and  William  H.  Browning,  mentioned  in  the 
bill  or  in  the  subsequent  proceedings.  It  is  unnecessary, 
therefore,  to  go  into  the  question  as  to  how  far  a  court  of 
equity  will  compel  the  creditor  to  pursue  the  principal  debtor 
before  resorting  to  the  surety.  It  may  be  as  well,  however, 
to  say  that  the  general  rule  is  that  the  creditor  is  under  no 
obligation  to  look  to  the  principal  debtor,  or  to  his  property,, 
and  is  not  bound  to  exhaust  his  remedies  against  the  latter, 
before  resorting  to  the  surety.  Relief  in  accordance  with 
the  equity  of  the  parties  Inter  se  will  only  be  granted  where 
all  the  parties  are  before  the  court,  and  where  to  lay  the 
burden  first  upon  the  principal  debtor,  or  his  property,  will 
not  work  material  delay  or  injury  to  the  creditor.  This  is 
the  well-established  doctrine  of  courts  of  equity  repeatedly 
recognized  by  this  court.  Meade  v.  Grigsby's  Adm'rs,  2t> 
Gratt.  612  ;  Horton  v.  Bond,  28  Gratt.  815  ;  Penn  v. 
Ingles,  10  Va.  Law  J.  531. 

The  fourth  assignment  of  error  is  that  the  amended  bill 
No.  1  is  defective  for  non-joinder  of  necessary  parties.  It 
is  contended  that  the  personal  representatives  of  William  H. 
Browning  and  Eldridge  G.  Duncan,  then  deceased,  and 
Charles  Short  and  Joseph  N.  Armstrong,  ought  to  have 
been  made  defendants  to  the  bill,  and  that  it  was  error  to 
proceed  without  making  them  parties.  We  do  not  think  so. 
The  personal  re[)resentatives  were  not  necessary  parties, 
because,  as  the  survivor  of  himself  and  Browning  and  El- 
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dridge  G.  Duncan,  it  was  competent  for  James  M.  Duncan 
to  continue  the  prosecution  of  the  suit  in  his  own  name  (1 
Bart.  Ch.  Pr.  p.  166)  ;  and,  as  to  Short  and  Armstrong,  they 
were  already  before  the  court  as  defendants  to  the  original 
bill,  and  no  relief  as  against  them  was  prayed  in  the  amended 
bil).  There  is  no  reason,  therefore,  why  they  should  have 
been  formally  made  parties  to  the  amended  bill,  and  required 
to  answer  it. 

The  same  objection  is  renewed  in  the  fifth  assignment  of 
error,  which  relates  to  amended  bill  No.  2,  and  is  equally 
untenable  in  respect  to  that  bill.  It  is  also  contended  in 
this  connection  that  the  last-mentioned  bill  is  demurrable 
because  it  avers  that,  under  the  conveyance  from  James 
Beckham,  the  said  Coleman  C.  Beckham  and  Mary,  his  wife, 
became  joint  tenants,  and  at  the  death  of  the  latter  her  one- 
fourth  interest  descended  to  her  children.  An  oflice  copy 
of  the  deed  from  James  Beckham  to  the  said  grantees  is 
exhibited  with  the  second  amended  bill,  which  deed  is  dated 
the  10th  of  December,  1846,  and  which  conveyed  the  one- 
half  undivided  interest  of  the  said  grantor  in  Ashland  to  the 
.said  grantees  ;  and  it  may  be  conceded  that  the  averment  in 
the  bill  as  to  the  nature  of  the  interest  couveyed  by  that  deed 
is  inaccurate.  In  Thornton  v.  Thornton,  3  Rand.  (Va.)  179, 
<lecided  in  1S25,  it  was  held  that  the  conveyance  or  devise 
of  an  estate  to  husband  and  wife  did  not  create  a  joint  ten- 
ancy in  the  technical  sense  of  that  term,  but  that  each  party 
took  the  entirety,  and  that  the  survivor  took  the  whole,  not 
by  survivorship  but  by  virtue  of  the  original  conveyance. 
And  the  present  case  is  within  the  influence  of  that  decision, 
as  our  statute  abolishing  entireties  as  to  estates  of  inherit- 
ance applies  only  to  estates  conveyed  or  devised  since  the 
1st  July,  1850.  Code  1873,  c.  112,  §  18  ;  2  Minor,  Inst. 
411.  But  this  concession  does  not  help  the  case  of  the  appel- 
lants. It  only  shows  that  the  plaintiffs  claimed  less  in  the 
<!0urt  below  than  they  were  entitled  to,  which,  so  far  from 
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prejudicing  the  appellants,  was  to  their  advantage,  and  there- 
fore constitutes  no  ground  for  a  reversal  of  the  decree  in 
their  favor. 

The  sixth  assignment  of  error  is  that  the  decree  of  the  4th 
of  June,  1886,  ought  to  have  been  set  aside  for  the  reasons 
set  forth  in  the  petition  to  rehear  the  same.  In  respect  to 
this  assignment  it  is  sufficient  to  say  that  all  the  objections 
to  the  decree  which  appear  to  have  any  merit,  as  set  forth 
in  the  petition  for  rehearing,  were  obviated  by  a  subsequent 
decree,  and  need  not  be  here  considered. 

The  only  remaining  assignment  of  error  relates  to  the 
decree  of  the  18th  of  September,  1880,  which  is  the  last 
decree  entered  in  the  cause.  The  objections  to  this  decree 
are  these:  (1)  That  it  confirmed  the  report  of  Master  Com- 
missioner Stallard  of  the  20th  of  February,  1880,  which,  it 
is  now  alleged,  was  taken  w^ithout  notice;  (2)  that  it  con- 
firmed the  report  of  j)artition  ;  and  (3)  that  it  decreed  a  sale 
of  Ashland  upon  the  terms  therein  prescribed.  There  is 
nothing  in  the  record  upon  which  these  objections,  or  any  one 
of  them,  can  be  sustained.  In  her  answer  to  the  second 
amended  bill,  Mrs.  Julia  M.  Beckham,  one  of  the  appellants, 
objected  to  the  proceedings  on  various  grounds,  and,  among 
other  things,  prayed  that  her  answer  '4)e  taken  as  and  for 
exceptions  to  the  commissioners'  report  of  the  2(>th  of  Feb- 
ruary, 188() ;''  but  no  objection  in  the  answer  was  made  to 
the  report  <m  the  ground  that  it  had  been  taken  without  due 
notice,  and,  apart  from  the  answer,  there  is  no  exception  to 
the  report  on  any  ground,  so  that  the  objection,  now  for  the 
first  time  urged  in  the  appellate  court,  comes  too  late.  Nor 
was  any  evidence  offered  in  the  court  below  tending  to  show 
that  the  report  of  the  commissioners  appointed  to  divide  the 
land  ousrht  not  to  have  been  confirmed.  The  commissioners 
were  presumably  selected  with  reference  to  their  supposed 
qualifications  for  the  service  to  be  performed,  and,  in  their 
report  to  the  court,  made  upon  oath,  they  are  very  emphatic 
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in  the  opinion  that  it  was  impracticable  to  subdivide  the  one- 
fourth  interest  in  Ashland  which  they  had  allotted  to  the 
children  of  Coleman  C.  Beckham,  and  they  gave  the  reasons 
for  their  conclusion,  which,  in  the  absence  of  evidence  to 
the  contrary,  must  be  accepted  as  sound.  It  is  true  the  gen- 
eral rule  is  that,  in  the  partition  of  land,  each  cotenant  has 
the  right  to  have  his  share  assigned  to  him  in  severalty. 
But  this  is  only  where  such  allotment  can  be  made  without 
material  injury  to  the  interests  of  all  concerned  ;  and  in  the 
present  case  the  facts  disclosed  by  the  record  justified,  and 
even  required,  a  departure  from  the  general  rule,  since  it 
appears  that  a  sale  of  the  interest  of  one  of  the  children  was 
necessary  to  satisfy  the  liens  upon  it,  and  a  subdivision  was 
impracticable.  It  was  proper,  therefore,  for  the  court 
to  confirm  the  report  of  the  commissioners,  and  to  direct  u 
sale  of  the  whole  tract.  Code  1873,  c.  120,  g  3  ;  Curtis  v. 
Snead,  12  Gratt.  2(50 ;  Howery  v.  Helms,  20  Gratt.  1.  It 
appears,  moreover,  that  of  the  four  children  one  only  ex- 
cepted to  the  report.  Two  of  them  expressly  united  in  the 
prayer  of  the  original  and  amended  bills,  and  the  fourth  is 
not  complaining.  The  decree  directed  the  land  to  be  sold  on 
the  terms  of  one-third  of  the  purchase  money  to  be  paid  in 
cash,  the  balance  to  be  paid  in  three  equal  installments,  on  a 
credit  of  one,  two,  and  three  years,  with  interest  from  the 
day  of  sale,  to  be  secured  by  the  bonds  of  the  purchaser, 
and  the  retention  of  the  legal  title  until  full  payment  of  the 
purchase  money.  These  terms  are  fair  and  reasonable,  and 
no  reasons  in  support  of  the  contrary  view  have  been  assigned 
in  this  court,  or  doubtless  can  be. 

We  find  no  error  in    the  decrees  complained  of,  and  the 
same  must  be  affirmed. 
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Norfolk  &  W.  R.  Co. 

V, 

Jackson's  Adm'r. 

(Supreme  Court  of  Appeals  of  Virginiay  May  j,  1888,) 

[6  S.  E.  Rep.  220.] 

Master  and  Servant — Defective  Appliances — Sufficiency  of  Evidence.* 
Evidence  that  the  **push-pole**  furnished  by  defendant  railroad  for 
the  purpose  of  pushing-  cars  upon  a  track  running  parallel  with  the 
engine,  while  it  should  have  been  sound  and  strong,  was  in  reality 
cross-grained  and  defective ;  that  the  tender  lacked  the  usual  socket 
in  which  to  place  the  end  of  the  pole  for  operation ;  that  the  pole 
slipped,  broke,  and  that  the  deceased  involuntarily  grasped  the  pole, 
and  was  thrown  in  front  of  the  advancing  tender,  and  killed,  sus- 
tains a  judgment  for  plain tiif  asking  damages  for  negligence. 

Same— Negligence  of  Master — Pleading. 

A  demurrer  to  a  declaration  in  an  action  against  a  railroad  which 
alleges  that  the  accident  at  which  plaintiff's  intestate  was  killed 
occurred  **at  or  near'*  Wilson's  depot,  and  that  the  locomotive  and 
tender,  *'or  one  of  them,"  ran  against  the  deceased,  and  which, 
while  distinctly  alleging  negligence,  and  that  the  company  did  not 
provide  safe  appliances,  does  not  allege  that  it  did  not  use  **due, 
reasonable,  and  ordinary  care  to  provide  proper  appliances"  is 
properly  overruled. 

Fauntleroy,  J.,  dissenting. 

Error  to  circuit  court,  Diawiddie  county. 

G,  S.  Bernard^  R,  IL  Jones   and    TF.  J.   Robertson^  for 
plaintiff  in  error. 

IF.  //.  Mann  ^^w^Alex,  Hamilton^  for  defendant  in  error. 

*See  foot-note  to  R.  &  D.  R.  R.  Co.  v,  Anderson,  31  Gratt.  812 
(Va.  Rep.  Anno.). 
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Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Dinwiddie  county,  rendered  at  the  April  term,  1885. 
The  action  was  trespass  on  the  case  for  the  killing  of  Wash- 
ington Jackson,  against  the  plaintiff  in  error,  the  Norfolk  & 
Western  Railroad  Company,  brought  by  the  defendant  in 
error,  J.  P.  Robertson,  personal  representative  of  said 
Jackson,  who  was  a  brakeman  on  the  said  road  and  was 
killed  while  engaged  in  shifting  cars  by  the  use  of  what  is 
called  a  ''push-pole."  The  deceased  was  furnished  by  the 
railroad  company  with  a  pole,  which  was  carried  along  with 
the  engine,  to  place  against  the  car  to  be  moved  on  the  side 
track,  while  the  other  end  was  to  be  held  up  by  him,  so  as 
to  be  pushed  by  the  tender  of  the  on-coming  engine,  which 
came  along  slowly  on  a  signal  from  him,  when  the  push-pole 
came  in  contact  with  the  tender,  the  engine  moving,  tender 
in  front,  the  pole  fastened  somewhat  by  the  contact,  but 
clipped,  and  caught  on  the  framing  of  the  tender,  and  broke, 
and  the  tender,  still  moving,  passed  over  the  body  of  the 
deceased,  who  was  thrown  down  in  its  front  by  the  jerk  of 
the  push-pole  as  it  gave  way. 

At  the  trial  the  declaration  was  demurred  to,  but  the  de- 
murrer was  overruled,  and  the  defendant  company  excepted. 
The  demurrer  was  on  the  ground  that  the  accident  was  stated 
to  have  happened  at  or  near  Wilson's  depot,  and  that  the 
locomotive  and  tender,  or  one  of  them,  ran  against  the  de- 
ceased, and  that  the  first  count  is  faulty  for  duplicity  in 
pleading  ;  that  while  the  declaration  charged  that  the  defend- 
ant company  did  not  provide  suitable,  convenient,  and  safe 
appliances,  for  his  use,  it  failed  to  allege  that  the  defendant 
company  did  not  use  "due,  reasonable,  and  ordinary  care" 
to  provide  proper  machinery,  etc.  The  charge  of  negli- 
gence in  the  declaration  is  distinctly  made,  and  the  declara- 
tion is  without  fault  or  imperfection  in  any  respect,  and  the 
demurrer  was  properly  overruled. 
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It  is  well  settled  that  it  is  the  duty  of  the  railroad  com- 
pany, using  the  dangerous  agency  of  steam,  to  exercise  all 
reasonable  care  to  provide  and  maintain  safe,  sound,  and 
suitable  machinery,  roadway,  structures,  and  instrumentali- 
ties ;  and  the  employee  has  the  right  to  presume  that  the 
company  has  discharged  these  duties.  His  contract  with  the 
company  is  based  on  the  duty  and  the  implied  understanding 
of  the  company  to  provide  safe  and  adequate  machinery, 
competent  and  vigilant  agents.  Clark's  Adm'r  v*.  Kailroad 
Co.,  78  Va.  717  ;  Moon's  Adm'r  v.  Railroad  Co.,  Id.  752  ; 
Railroad  Co.  v.  McKenzie,  81  Va.  71  ;  Hough  v.  Railroad 
Co.,  100  U.  S.  217  ;  Railroad  Co.  v.  McDaniels,  107  U.  S. 
459,  2  Sup.  Ct.  Rep.  935  ;  Railroad  Co.  v.  Ross,  112U.  S. 
383,  5  Sup.  Ct.  Rep.  184  ;  Railroad  Co.  v.  Herbert,  110  U. 
S.  042,  6  Sup.  Ct.  Rep.  590.  Applying  these  principles, 
which  are  well  settled  and  familiar,  we  find  that  in  this  case 
the  evidence  discloses  that  the  pieces  of  timber,  once  used 
for  this  purpose  of  pushing  from  one  track  across  to  an- 
other, had  been  supplanted  by  a  push-pole  provided  by  the 
>  company,  and  carried  along  with  their  other  implements  and 
utensils  ;  that  they  were  required  to  be  of  good,  strong,  and 
straight  timber, — sometimes  being  required  to  put  in  motion 
cars  weighing  ()0,000  pounds  ;  and,  to  keep  them  from  slip- 
ping under  this  enormous  pressure,  iron  cups  or  sockets 
were  screwed  onto  the  engine  or  cars  to  receive  them,  the 
pressure  being  never  direct,  but  always  at  an  angle;  while 
in  this  case  the  wood  used  to  make  the  push-pole  in  question 
was  cross-grained  and  wind-shriveled  and  knotty,  and  close 
to  a  knot  a  hole  was  bored,  and  a  pin  put  through,  and  a 
cuff  put  in.  The  material  was  unsuitable  ;  and,  by  the  ex- 
ercise of  ordinary  care  on  the  part  of  the  company's  agent, 
it  would  have  been  rejected  ;  and  the  manipulation  of  it, 
stated  above,  was  negligent ;  and  the  tender  was  not  pro- 
vided with  any  socket  or  other  appliance  to  hold  the  pole  in 
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place,  and  by  this  neglect  the   pole  slipped,  and  caused  the 
accident. 

It  is  insisted  that  the  deceased  contributed  to  his  own  in- 
jury, by  holding  onto  the  push-pole  after  it  began  to  slip  ; 
but  this  was  involuntary  and  unavoidable,  and  the  evidence 
shows  that  the  deceased,  who  was  an  old  hand  and  very  ex- 
perienced in  the  business,  never  lost  his  head  at  all,  but 
made  most  remarkable  and  almost  successful  efforts  to  re- 
trieve the  accident  and  save  himself.  The  jerk  upon  him 
when  the  pole  broke  was  so  sudden  and  violent  that  he  could 
not  recover  himself.  I  think  it  is  clear  that  the  accident 
was  caused  by  the  two  concurring  acts  of  negligence  of  the 
company — First,  in  providing  an  unsuitable  and  insufficient 
push-pole  ;'and,  secondly,  in  failing  to  provide  a  socket  or 
some  suitable  receptacle  for  the  end  of  the  push-pole  ;  and 
that  the  deceased  was  thus  thrown  into  a  position  from  which 
he  was  unable  to  extricate  himself  by  any  diligence  within 
his  power  ;  and  that  there  was  no  error  in  the  judgment  of 
the  circuit  court  in  this  case,  and  the  same  must  be  affirmed. 

Richardson^  J.,  absent. 

Fauntleroy,  J.  (dissenting).  I  dissent  from  the  opinion 
of  the  majority  of  the  court  in  this  case.  The  action  is  tres- 
pass on  the  case,  to  recover  damages  for  the  alleged  negligent 
killing  of  the  said  decedent,  Washington  Jackson,  while  en- 
gaged as  a  brakeman  in  the  emj)l()v  of  the  said  Norfolk  & 
Western  Railroad  Company,  at  Wilson's  de))ot  of  said  com- 
pany, on  the  81st  day  of  January,  1885,  in  holding  and 
adjusting  to  its  proper  use  a  certain  imj)lement  used  by  rail- 
road companies,  called  a  '^push-pole.'"*-  The  jury  rendered 
a  verdict  for  the  plaintiff,  and  assessed  his  damages  at  $5,000. 
There  was  a  demurrer  to  the  declaration,  and  to  each  count 
thereof,  which  the  court  overruled.  The  plaintiff  asked  for 
sundry  instructions,  which  the  court  gave  to  the  jury;  and 
the  defendant  asked  for  instructions,  which  the  court  refused. 


Digitized  by  VjOOQIC 


€84  Norfolk  &  W.  R.  Co.  v.  Jackson.         [Vol.  1 

but  gave  in  lieu  thereof  instructions  of  its  own.  To  the  ac- 
tion of  the  court  in  overruling  the  demurrer  as  aforesaid, 
and  in  giving  the  instructions  asked  for  by  the  plaintiff,  and 
in  refusing  to  give  the  instructions  asked  for  by  the  defend- 
ant, but  giving  its  own  instructions  in  lieu  thereof,  the 
defendant  excepted,  and  the  said  rulings  of  the  court  are  as- 
signed as  errors,  specifically  set  forth  in  the  petition,  and 
argued  at  length  and  in  detail  by  the  counsel  in  their  respec- 
tive briefs  and  at  bar.  The  defendant  moved  the  court  to 
set  aside  the  verdict  and  grant  a  new  trial,  upon  the  ground 
(1)  that  the  court  had  erred  in  giving  the  instructions  given 
by  the  court,  and  refusing  to  give,  without  modification, 
the  instructions  asked  for  by  the  defendant ;  (2)  because  the 
verdict  is  contrary  to  the  law  and  the  evidence ;  (3)  because 
the  damages  given  by  the  jury  are  excessive, — which  said 
motion  the  court  overruled,  and  entered  judgment  upon  the 
veidict.  Whereupon  the  defendant  excepted  to  the  ruling 
of  the  court,  and  petitioned  for  and  obtained  this  writ  of 
error  to  the  said  judgment. 

In  reviewing  the  records  of  this  case,  I  do  not  deem  it 
necessary  to  consider  or  pass  upon  the  numerous  errors 
assigned  in  the  petition  of  the  plaintiff  in  error,  in  the  action 
of  the  trial  court  in  overruling  the  demurrer  to  the  declara- 
tion, and  in  giving  and  refusing  instructions,  because,  upon 
the  evidence  as  certified  by  the  court,  even  the  evidence  of 
the  plaintiff  (the  defendant  in  error),  taken  alone,  and 
w  holly  excluding  that  of  the  plaintiff  in  error,  I  am  of  opin- 
ion that  the  verdict  of  the  jury  is  plainly  wrong,  and  the 
court  erred  in  refusing  to  set  it  aside  on  the  ground  that  it  is 
contrary  to  the  law  and  the  evidence.  Upon  the  defendant 
in  error's  own  evidence  as  given  by  his  own  witnesses,  allow- 
ing it  full  force  and  credit,  he  is  not  entitled  to  a  verdict, 
because  it  discloses  a  clear  case  of  want  of  ordinary  care 
and  of  contributory  negligence  on  the  part  of  the  defendant 
in  error  but  for  which  the  injury  would  not  have  occurred 
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to  him.  The  defendant  in  error's  own  witness  Henry  Hawks, 
an  intelligent  and  reliable  man,  who  had  been  an  employee  on 
the  road  for  17  years,  among  other  things  said  :  ''My  occu- 
pation is  to  pump  water,  etc.,  at  Wilson's  depot.  I  saw  the 
accident  at  Wilson's  depot.  Jackson  had  hold  of  one  end 
of  the  pole  ;  Romeo  Thornton  the  other.  Thornton  placed 
his  end  against  the  coal  car,  Jackson  held  the  other  end  for 
the  car  to  come  against.  Mr.  Smith  came  slowly  back 
against  the  pole  from  a  slow  motion  to  a  fast  walk.  The 
pole  slipped  in  from  the  corner,  and  snatched  Jackson 
on  the  track.  The  first  rear  wheel  of  the  tender  caught  and 
killed  him.  *  *  *  It  was  customary  with  the  hands 
using  these  poles,  after  adjusting  them  to  tender  and 
cars,  to  turn  them  loose :  but,  when  the  accident  occurred, 
Jackson  held  onto  the  push-pole.  AVhen  he  put  the 
pole  there,  he  said,  'All  right,'  but  didn't  turn  it  loose. 
It  is  customary  for  the  hands,  when  the  pressure  gets  to  the 
right  point,  to  turn  the  pole  loose.  In  this  case  the  engine 
started  at  a  very  slow  motion  at  first,  and  just  as  it  got  to  a 
fast  walk  this  accident  occurred.  The  fireman  seemed  to 
handle  the  engine  with  as  much  care  as  any  one  I  ever  saw. 
He  was  a  good  fireman.  By  the  'right  point,'  used  in  the 
direct  examination,  I  mean,  when  the  pole  is  made  tight 
between  the  coal  car  and  the  engine,  then  it  is  customary  to 
turn  the  pole  loose.  I  meant  tender,  not  engine.  On  the 
morning  of  the  accident,  if  Jackson  had  turned  the  pole 
loose  as  soon  as  it  got  tight,  he  would  not  have  been  hurt. 
*  *  *  It  is  the  custom  of  brakemen  on  our  road  to  use 
push-poles  in  shifting  the  cars  on  the  track.  'All  right' 
from  the  man  using  the  push-pole  was  the  signal  for  the 
enjrinecr  or  driver  of  the  enfjine  to  come  back.  It  meant 
he  had  put  the  push-pole  in  pro|)er  position.  It  Wiis  the 
universal  custom  of  the  employees  on  the  road  when  the 
push-pole  used  by  them  was  placed  in  position,  to  say,  'AH 
right,'  to  the  engine  driver,  and  then  to  turn  the  push-pole 
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loose  ;  and,  had  he  turned  the  pole  loose,  the  accident  would 
not  have  occurred."  These  are  the  clear,  uncontroverted 
statements  of  the  plaintiff  in  error's  own  main  witness, — 
testimony  with  which  there  is  not  only  no  other  testimony 
in  conflict,  but  which  is  corroborated  by  other  testimony  in 
the  case.  The  defendant  in  error's  case,  as  made  out  by 
his  own  testimony,  should  have  put  him  out  of  court  bj'-  a 
demurrer  to  the  evidence.  His  chief  witness,  Hawks, 
proves  distinctly  and  unqualifiedly  that  his  decedent,  the 
injured  brakeman,  who  had  been  employed  on  this  road  for 
20  or  25  years,  carelessly  held  onto  the  push-pole  without 
any  necessity  for  doing  so,  and  contrary  to  the  universal 
custom  and  caution  of  brakemen  in  the  use  of  the  push-pole, 
and  thereby  suffered  an  injury  which  would  not  have  befallen 
him  had  he  loosed  the  push-pole  from  his  grasp  as  soon  as 
it  was  properly  put  in  position,  and  become  tight,  as  an- 
nounced by  his  own  signal  to  the  engine  driver,  '*A11  right." 
The  fact  stands  out  in  bold  prominence  that  the  injured 
brakeman,  Jackson,  held  onto  the  push-pole  when  and  after 
he  should  have  released  it,  according  to  his  own  announce- 
ment, and  thereby  was  the  author  of  his  own  misfortune, 
in  omitting  to  use  the  ordinary  care  which  the  law  required 
of  him  to  use.  See  Railroad  Co.  v.  Jones,  95  U.  S.  439; 
Railroad  Co.  v.  Anderson's  Adm'r,  31  Gratt.  812  ;  Dun  v. 
Railroad  Co.,  78  Va.  645;  Railroad  Co.  v.  Ferguson,  79 
Va.  241 ;  and  numerous  late  decisions  of  this  court  not  yet 
reported. 

For  the  foregoing  reasons,  I  am  of  opinion  that  the  ver- 
dict of  the  jury  should  have  been  set  aside,  and  that  the 
judgment  of  the  circuit  court  complained  of  is  erroneous, 
and  ought  to  be  reversed. 
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Couch,  City  Treasurer, 

V. 

Marye,  State  Auditor. 

{Supreme  Court  of  Appeals  of  Virginia^  November  22  ^  1888,) 

[8  S.  E.  Rep.  582.] 

Taxation — Tax  Sales— Land  Sold  to  State— Fees  of  Treasurer. 

Code  Va.  J  469,  provides  that  lands  sold  for  taxes  shall  continue 
to  be  charg-ed  to  the  owner  until  the  two  years  allowed  for 
redemption  have  expired.  Larids  so  sold  are  taxed  annually,  and 
required  to  be  returned  annually^  on  the  delinquent  tax  list :  held^ 
that  the  fact  that  lands  have  previously  been  sold  and  bid  in  by  the 
commonwealth  does  not  relieve  the  treasurer  from  the  duty  of 
again  selling  them  for  delinquent  taxes  under  act  Feb.  26,  1886, 
imposing  upon  him  the  duty  of  making  delinquent  tax  sales,  and 
where  he  makes  such  subsequent  sales,  and  bids  in  the  lands  for 
the   commonwealth,  he  is  entitled  to  the  fees  provided  by  the  act. 

Error  to  circuit  court  of  city  of  Richmond  ;  B.  R.  Well- 
ford,    Jr.,   Judge. 

Sands  dk  Bi^an^  for  plaintiff  in  error. 

R.  A.  ByerSj  Atty,  Gen,^  for  defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  the  city  of  Richmond,  rendered  on  the  4th  day  of  Feb- 
naary,  1888,  upon  a  petition  of  James  W.  Couch,  treasurer 
of  the  city  of  Petersburg,  praying  a  mandamus  against  the 
auditor  of  public  accounts  to  compel  the  said  auditor  to  pay 
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him  certain  fees  for  selling  lands  returned  delinquent  for  the 
non-payment  of  taxes,  which  had  been  previously  sold  under 
the  act  of  March,  1884,  to  pay  the  taxes  returned  delin- 
quent thereon,  and  which  had  been  purchased  by  the  com- 
monwealth. The  said  act  of  March,  1884,  authorized  the 
sale  of  land  returned  delinquent  for  the  non-payment  of 
taxes,  "whether  or  not  the  same  has  heretofore  been  sold 
and  purchased  by  the  said  commonwealth."  Acts  1883-84, 
v^  2,  p.  730.  But  this  act  was  repealed  by  the  subsequeut 
act  of  February  20,  1886,  and  the  mention  of  the  common- 
wealth quoted  above  from  the  second  section  of  the  act  of 
March,  1884,  omitted  altogether.  Under  this  act  (Febru- 
ary, 188G)  the  system  of  sales  of  delinquent  lands  was  radi- 
cally changed,  and  the  possession  of  lands  so  sold  was 
changed  by  order  of  court  confirming  the  sale  from  the 
owner  to  the  purchaser  immediately  ;  the  act  providing  that 
the  treasurer  should  report  the  sale  to  the  county  or  corpo- 
ration court  within  30  days  after  the  sales  had  been  com- 
pleted, and  writs  of  possession  were  to  be  granted  to  the 
purchaser  during  the  term  or  afterwards,  upon  demand, 
whether  such  purchaser  shall  be  a  person,  company,  firm, 
or  corporation,  or  the  auditor  of  the  state  ;  the  treasurer 
being  required  by  the  third  section,  under  certain  circum- 
stances, to  bid  the  property  otf  to  the  auditor.  As  we  have 
said,  this  act  makes  radical  changes  in  the  system  dealt  with. 
Among  the  most  conspicuous  is  the  following:  Under  the 
act  of  March,  1884,  and  antecedent  acts,  these  sales  were 
made  by  direction  of  the  auditor  upon  lists  to  be  furnished 
the  treasurer  by  him.  Section  2,  act  March,  1884.  But  by 
the  act  of  February,  1886,  the  auditor  is  no  longer  charged 
with  this  duty,  but  it  is  imposed  upon  the  clerk  of  the  county 
or  corporation  court,  who  is  required  within  30  days  after 
the  delinquent  list  of  real  estate  shall  have  been  certified  to 
the  auditor  by  the  said  court  in  each  year,  to  make  a  copy 
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of  this  list,  and  furnish  it  to  the  treasurer  of  the  county  or 
corporation,  as  the  case  may  be,  who  is  required  (without 
the  intervention  of  the  auditor)  within  60  days,  or  sooner, 
if  practicable,  to  advertise  and  sell  all  of  this  real  estate 
according  to  the  terms  of  the  act ;  and  the  auditor  is  elim- 
inated from  the  system,  except  that  under  the  seventeenth 
section  of  the  act  he  is  required,  in  August,  1886,  to  make 
a  copy  of  the  lists  of  the  real  estate  in  each  county  or  corpo- 
ration returned  delinquent  for  the  year  1884,  which  was 
omitted  under  the  act  of  March,  1884,  sHjfray  and  send 
this  to  the  clerk  (not  to  the  treasurer,  as  heretofore),  who 
delivers  it  to  the  treasurer  as  under  the  general  scheme  of 
the  act.  So,  as  the  system  was  in  December,  1886,  when 
these  sales  were  made,  these  sales  were  made  by  the  treasurer 
without  the  intervention  of  the  auditor,  and  he  is  required 
'*to  sell  all  the  real  estate  shown  to  be  delinquent  by  the 
list"  which  the  clerk  was  required  to  furnish  him.  He  is 
required  to  make  his  report  to  the  county  or  corporation 
court.  The  court  is  to  pass  upon,  and,  if  proper,  confirm, 
the  sale,  and  put  the  purchaser  in  possession.  By  the  fif- 
teenth section  the  clerk  is  to  certify  the  report  of  the  treas- 
urer (after  it  is  confirmed  by  the  court),  and  upon  the  receipt 
of  this  the  auditor  is  required  to  charge  the  treasurer  with 
the  taxes  and  interest  paid  him  by  purchasers  at  the  sale,  as 
appears  by  the  report,  less  10  per  centum,  which  the  treas- 
urer is  to  pay  into  the  treasury  within  60  days.  The  eight- 
eenth section  provides  that  the  auditor  shall  issue  his  warrant 
on  the  treasurer  of  the  state  for  the  fees  of  the  treasurer, 
clerk,  and  printer,  on  all  sales  of  land  made  to  the  auditor 
for  the  state,  which  in  the  case  of  the  treasurer  is  fixed  at  50 
cents  for  each  parcel  of  land.  In  this  case  the  treasurer 
advertised  and  sold  under  the  law  720  pieces  of  land,  which 
he  bid  in  for  the  commonwealth.  For  each  piece  he  was 
entitled  to  50  cents  as  a  fee,  the  law  so  providing,  doubtless, 
1  Va  Dec— 44 
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because  the  commonwealth  paid  no  money  out  of  which  he 
could  receive  compensation  by  way  of  commission.  This 
amounts  to  $360,  for  which  he  applied  to  the  auditor  for 
payment  as  provided  by  the  eighteenth  section  of  the  act  of 
February,  1886,  supra.  Hon.  Morton  Marye,  auditor  of 
public  accounts  of  the  state,  refused  the  payment  of  this 
upon  the  ground  that  the  lands  in  question  had  been  pre- 
viously (the  preceding  month,  as  it  is  stated)  sold  by  the  said 
treasurer,  and  bought  by  the  commonwealth,  and  compensa- 
tion paid  the  treasurer  ;  and  under  instructions  from  the 
attorney  general  he  had  directed  the  treasurer  not  to  sell 
these  lands,  because  they  had  been  already  purchased  by 
the  commonwealth.  But  the  former  law  (and  the  present 
law)  provides  that  the  land  sold  for  taxes  returned  delinquent 
thereon  shall  continue  to  be  charged  to  the  owner  until  the 
two  years  of  grace  allowed  for  redemption  have  passed 
(section  469,  Code  Va.),  and  obviously,  as  the  lands  are 
taxed  annually,  and  the  delinquent  lists  returned  annually, 
unless  the  taxes  are  paid  the  lands  must  be  returned  delin- 
quent, and  under  the  annual  sales  act  must  be  sold  annually  ; 
and  this  must  occur  as  to  the  lands  purchased  by  the  common- 
wealth until  the  assessment  is  altered  on  the  land-books, 
which  cannot  occur  for  two  years  in  any  case,  whether  the 
commonwealth  is  the  purchaser  or  not.  It  is  clear,  we  think, 
that  the  treasurer  was  obliged  to  pursue  the  course  he  did 
by  the  law,  and  that  the  instructions  of  the  auditor  would  not 
have  excused  him  for  a  failure  to  perform  this  duty.  The 
sales  were  regularly  made,  regularly  confirmed  by  the  court 
charged  with  that  duty  by  the  law,  regularly  reported  to  the 
auditor  by  the  clerk,  who  was  the  proper  officer  to  do  so, 
and  the  auditor  is  obliged  by  the  law  to  pay  these  fees, 
whether  they  appear  to  be  excessive  or  not.  The  system 
will  no  doubt  work  smoothly  enough  if  the  law  is  regularly 
and  faithfully  followed.     There  can  be  no  doubt  that  the 
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treasurer  is  entitled  to  these  fees,  and  that  the  auditor  is 
bound  by  the  law  to  issue  his  warrant  upon  the  treasurer  of 
the  state  therefor ;  and  it  was  a  case  proper  for  relief  in  the 
circuit  court.  We  are  therefore  of  opinion  that  the  judg- 
ment of  the  circuit  court,  by  which  the  petition  of  the  treas- 
urer was  dismissed,  was  erroneous,  and  the  same  must  be 
reversed  and  annulled,  and  the  writ  prayed  for  will  be  issued 
by  this  court. 
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Ayres 

V, 

Weli^'  Adm'r. 

{Supreme  Court  of  Appeals  of  Virginia^  April  ii^  i88g, ) 

[9  S.  E:.  Rep.  326.] 

Appeal — Review — Sufficiency  of  Evidence. 

Where  upon  the  question  of  whether  the  assignment  of  a  bond 
secured  by  a  deed  of  trust  to  the  trustee  was  intended  by  the  payee 
to  pass  the  ownership  of  the  bond  the  evidence  is  conflicting*,  the 
decree  of  the  circuit  court  will  be  affirmed. 

Appeal  from  circuit  court,  Pittsylvania  county ;  S.  G. 
Whittle,  Judge. 

Bill  by  Alfred  Anderson,  administrator  c.  t.  a.  of  Nancy 
Wells,  deceased,  against  David  Ayres  and  John  T.  Blanken- 
ship,  to  remove  said  Ayres  from  his  position  as  trustee  in  a 
deed  of  trust  executed  by  said  Blankenship  to  secure  a  debt 
due  said  testatrix.  Decree  for  complainant,  and  defendant 
Ayres  appeals. 

W.   W.  Henry^  for  appellant. 

Peatross  dc  Harris^  for  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Pitt- 
sylvania county,  rendered  on  the  9th  day  of  February,  1888. 
The  case  is  as  follows  :  The  suit  was  instituted  by  the  bill 
of  the  appellee  seeking  to  enforce  the  payment  of  the  bond  of 
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one  Blankenship,  of  $700^  secured  by  trust-deed,  alleged  to 
be  due  to  the  estate  of  his  testatrix,  Nancy  Wells,  and  seek- 
ing to  have  the  trustee,  the  appellant,  David  Ayres,  removed 
as  such.  The  trustee,  David  Ayres,  answered,  claiming  to 
be  the  legal  owner  of  the  bond  in  question  by  an  assignment 
by  the  testatrix  shortly  before  her  death.  Depositions  were 
taken  in  the  cause,  and  by  decree  in  the  cause  the  appellant, 
David  Ayres,  was  removed  as  trustee,  the  assignment  ordered 
to  be  annulled,  and  the  bond  delivered  to  the  appellee.  Wells' 
administrator.  From  this  decree  the  appellant,  David  Ayres, 
applied  for  and  obtained  an  appeal  to  this  court. 

The  question  raised  by  this  record  is  one  of  fact  mainly, 
and,  the  evidence  appearing  to  be.  contradictory,  we  have 
concluded — not  without  great  reluctance — to  solve  the  mat- 
ter by  deferring  to  the  decree  of  the  court  below,  and  affirm- 
ing the  said  decree.  AVe  are  therefore  of  opinion  that  there 
is  no  error  in  the  said  decree  of  the  circuit  court,  and  the 
same  will  be  affirmed. 
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Beckham  &  al. 

V, 

Duncan  &  al. 

{Supreme  Court  of  Appeals  of  Virginiay  June  /j,  i88g.) 

[9  S.  E.  Rep.  1002.] 

Decedent's  Estate—Sale  to  Pay  Debt— Order  of  Sale — Case  at  Bar. 

Though  a  decree  for  the  sale  of  land  to  pay  judgments  against 
a  deceased  owner  decides  him  to  have  been  a  joint  tenant,  and 
awards  a  share  of  the  proceeds  when  sale  shall  be  made  to  certain 
defendants  as  his  co-tenants,  when  in  fact  the  debtor  was  seised  in 
severalty,  it  is  nevertheless  prejudicial  to  defendants  to  whom 
the  debtor  has  devised  the  land  if  it  directs  a  sale  without  first 
exhausting  the  other  assets. 

Equity  Practice — Principal  and  Surety — Judgment  against — Order  of 
Liability. 
While  it  is  a  general  rule  that  creditors  are  under  no  obligation 
to  first  exhaust  the  estate  of  a  principal  debtor  before  proceeding 
against  that  of  a  surety,  when  the  principal  is  one  of  the  devisee& 
of  the  surety's  land,  and  a  defendant  to  a  bill  to  subject  it  to  a 
judgment  against  both,  equity  will  direct  the  principal's  estate  first 
applied  to  the  judgment  before  permitting  the  sale  of  the  surety's 
land. 

Same — Co-Sureties  —Apportionment  of  J  udgment. 

The  co-sureties  of  the  deceased  judgment  debtor  being  also  parties 
to  the  bill,  the  decree  should  provide  for  the  apportionment  of  the 
judgment  among  them,  after  first  exhausting  the  principal's  estate,, 
and  the  sale  only  of  enough  of  the  land  of  each  to  pay  his  part, 
unless  the  land  of  some  one  or  more  should  prove  insufiBcient,  in 
which  case  the  lands  of  the  others  should  bear  the  deficiency  equally. 

Same — Administration  Accounts. 

Before  a  sale  is  decreed  under  such  circumstances,  the  adminis- 
tration accounts  should  first  be  settled. 
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Judgments — Executor  of  Co-Obligee— Parties. 

The  executor  of  a  co-obligee  of  the  judgment  plaintiffs,  who  died 
pending  the  action  on  the  bond  for  the  breach  of  which  the  judg- 
ment was  recovered,  is  not  a  necessary  party  to  such  a  bill. 

On  rehearing.  For  statement  of  facts,  see  former  opin- 
ion, 5  S.  E.  Rep.  690. 

J.  C.  Gibson^  for  appellants. 

G.  D.  Gray  and  A.  McD,  Green^  for  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  case  is  before  us  on  a  rehearing.  The  facts  of  the 
case  are  quite  fully  set  out  in  the  opinion  of  the  court  deliv- 
ered at  the  first  hearing,  and  which  may  be  found  in  5  S. 
E.  Rep.  690.  In  the  petition  for  appeal  there  are  a  number 
of  assignments  of  error,  but  the  court  being  of  opinion,  for 
reasons  stated  in  its  opinion,  that  there  were  no  errors  in 
the  record  to  the  prejudice  of  the  appellants,  affirmed  the 
decrees  complained  x)f.  The  case  was  submitted  on  the 
record  and  the  petition  for  appeal,  without  argument,  oral 
or  printed.  The  petition  for  rehearing  is  based  upon  several 
grounds,  a  careful  consideration  of  which  satisfies  us  that 
the  conclusion  reached  on  the  first  hearing,  namely,  that  the 
appellants  have  not  been  prejudiced  by  the  decrees  of  the 
circuit  court,  is  not  sustained  by  the  record,  which  is  cer- 
tainly very  meager  and  imperfect  as  it  comes  to  us,  and  from' 
which  it  is  extremely  difficult,  if  not  impossible,  to  ascertain 
the  rights  of  the  parties  with  anything  like  absolute  cer- 
tainty. 

There  is  no  doubt  that  the  point  made  by  the  appellants 
as  to  the  interest  of  the  late  Coleman  C.  Beckham  in  the  tract 
of  land  called  * 'Ashland"  is  a  good  one  ;  that  is  to  say, 
according  to  the  doctrine  of  Thornton  v.  Thornton,  3  Rand. 
(Va.)  179,  decided  in  1825,   he  became,  at  the  death  of  his 
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wife,  the  sole  owner  in  fee  simple  of  the  whole  tract  and 
hence  the  children  and  heirs  at  law  of  his  deceased  wife  took 
no  interest  therein  whatever.  The  appellants  are  devisees 
under  the  will  of  the  said  Coleman  C.  Beckham,  he  having 
devised  to  them  a  certain  designated  portion  of  the  Ashland 
farm,  including  the  mansion-house  and  other  buildings. 
And  this  land  they  are  entitled  to  hold,  if  partition  of  the 
farm  he  practicable,  until  all  the  other  estate  of  which  the 
said  Coleman  C.  Beckham  died  seized  or  possessed  has  been 
exhausted  in  the  payment  of  his  debts.  The  circuit  court, 
however,  apparently  ignored  the  will,  and  directed  a  partition 
of  the  land  to  be  made  between  the  estate  of  the  said  Cole- 
man C.  Beckham  and  the  heirs  at  law  of  his  deceased  wife. 
This  was  erroneous. 

An  account  ought  also  to  have  been  taken  of  the  personal 
assets  in  the  hands  of  the  personal  representative  of  the  said 
Coleman  C.  Beckham,  which  does  not  appear  from  the  record 
to  have  been  done.  The  appellants  have  also  the  right  to 
require  the  property  of  W.  A.  Beckham,  for  whom  the  said 
Coleman  C.  Beckham  was  surety,  to  be  exhausted  before  the 
land  devised  to  them  is  sold  or  taken  to  pay  the  debts  asserted 
in  this  suit.  And  the  judgment  for  the  satisfaction  of  which 
the  original  bill  was  filed  ought  to  be  apportioned  equally 
among  the  sureties  of  whom  the  said  Coleman  C.  Beckham 
was  one,  and  who  were  also  made  defendants  to  the  bill,  or 
such  portion  thereof  as  cannot  be  made  out  of  the  estate  of 
the  principal  debtor,  Charles  Short ;  and,  as  was  held  in 
Horton  v.  Bond,  28  Gratt.  815,  «'if  either  should  make 
default  in  the  payment  of  his  part,  and  his  lands  when  sold 
should  prove  insufficient  to  pay  such  part,  the  lands  of  the 
others  should  be  subjected  proportionately  for  such  part 
unpaid,  and  so  on  proportionately  upon  further  default  of 
any  party  occurring,  until  the  lauds  of  all  be  sold,  if 
the  sale  of  all  be  necessary  to  the  complete  satisfaction  of 
the  judgment.''     It  follows  from  what  has  been  said  that 
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the  demurrers  to  the  amended  and  supplemental  bills 
ought  to  have  been  sustained,  with  costs  to  the  appellants, 
but  the  original  bill  should  not,  on  that  account,  have  been 
dismissed,  as,  under  its  allegations,  the  plaintiflfs  are  entitled 
to  subject  the  whole  of  the  Ashland  tract,  if  necessary,  to 
the  satisfaction  of  their  judgment.  The  decrees  complained 
of  will  therefore  be  reversed,  in  so  far  as  they  are  in  con- 
flict with  this  opinion,  and  the  cause  will  be  remanded  to  the 
circuit  court  of  Culpeper  county,  with  directions  to  cause 
the  interest  of  the  appellants  in  the  Ashland  tract  of  land  to 
be  set  apart  to  them,  if  that  be  practicable,  and,  in  any 
event,  not  to  direct  its  sale,  unless  a  sale  thereof  be  necessary 
after  all  the  other  estate  of  which  Coleman  C.  Beckham  died 
seised  or  possessed  shall  have  been  subjected  to  the  payment 
of  the  debts  proven  against  him  or  his  estate  in  this  suit. 
As  to  the  remaining  points  made  in  the  petition  for  a  rehear-, 
ing,  and  not  noticed  in  this  opinion,  the  court  adheres  to  its 
former  opinion.  There  are  no  particular  circumstances  dis- 
closed by  the  record  which  take  the  case  out  of  the  operation 
of  the  general  rule  that  the  creditor  is  under  no  obligation 
to  look  to  the  principal  debtor  or  to  his  property,  or  to 
exhaust  his  remedies  against  the  latter  before  resorting  to 
the  surety,  any  further  than  has  been  already  indicated  in 
respect  to  proceeding  against  the  defendants  Charles  Short 
and  William  A.  Beckman,  who  are  before  the  court. 
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Moore  &  al. 

Peirce,  Commissioner. 

{Supreme  Court  of  Appeals  of  Virginia,  July  4,  i88g,) 

[9  S.  E.  Rep.   1008.] 

Action  on  Rent  Note — Plea  in  Abatement — Case  at  Bar. 

In  an  action  to  subject  the  land  of  a  debtor  to  the  payment  of  a 
judgment,  the  land  was  rented  by  order  of  court  to  the  debtor  him- 
self, and  he  executed  to  the  commissioner  five  notes  for  the  rent. 
Two  of  the  notes  were  paid,  and  on  default  in  the  payment  of  the 
third  proceedings  were  taken  against  the  debtor  and  his  sureties, 
which  resulted  in  an  order  for  the  re-renting  of  the  land  for  the 
term  of  one  year,  for  enough  to  pay  the  amount  due  on  the  rent  note. 
This  judgment  was  suspended,  but,  instead  of  taking  an  appeal,  the 
debtor  obtained  an  injunction  against  the  enforcement  of  the  de- 
cree, and  from  the  order  dissolving  the  injunction,  and  from  the 
order  for  re-renting,  the  debtor  appealed.  This  appeal  and  super- 
sedeas the  debtor  set  up  in  a  plea  in  abatement  in  an  action  against 
him  on  another  of  the  rent  notes :  held,  that  it  was  proper  to  over- 
rule the  plea,  and  enter  judgment  **subject  to  the  control  of  the 
court,*'  in  the  action  on  the  first  note. 

Judgments— "Subject  to  Control  of  Court**— Writ  of  Error. 

As  the  judgment  was  entered  **  subject  to  the  control  of  the 
court'*  in  the  former  action,  there  was  no  occasion  for  a  writ  of 
error. 

F.  S,  Blair^  for  plaintiffs  in  error. 

/>.  ^^.   Peirce^  pro  ne, 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Wythe  county,  rendered  at  the  September  term  thereof. 
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1887,  in  an  action  at  law  wherein  D.  S.  Peirce,  commis- 
sioner, etc.,  was  plaintiff,  and  B.  B.  Moore,  Henry  Simmer- 
man,  Samuel  E.  Sayers,  and  D.  P.  Graham  and  John  W. 
Bobinson,  partners  under  the  firm  and  style  of  Graham  & 
Bobinson,  were  defendants.  The  action  was  debt  on  a 
promissory  note  in  writing,  made  by  said  defendants  to  said 
plaintiff  on  the  10th  day  of  March,  1884,  and  payable  to 
said  plaintiff  three  years  after  the  date  thereof,  for  $1,400. 
In  order  to  a  proper  understanding  of  the  case,  it  will  be 
necessary  to  refer  briefly  to  two  other  suits,  which  have 
come  to  this  court,  and  in  which  said  B.  B.  Moore,  as  debtor, 
has  been  the  principal  actor  : 

(1)  In  November,  1883,  Isaac  J.  Leftwich  filed  his  bill  in 
the  circuit  court  of  Wythe  county  against  B.  E.  Moore,  to 
enforce  against  the  real  estate  of  said  Moore  the  lien  of  a 
judgment  recovered  against  him  by  said  Leftwich  at  the 
September  term  of  said  court,  1883,  for  $4,000,  with  inter- 
est at  the  rate  of  12  per  cent,  per  annum  from  the  11th  day 
of  September,  1871,  till  paid,  and  costs,  which  judgment 
was  subject  to  certain  credits  therein  specified.  The  bill 
charged  that  said  Moore  was  seized  in  fee  simple  of  several 
tracts  of  land  in  said  county,  all  of  which  were  liable  to  the 
lien  of  said  judgment,  and  that  the  plaintiff  had  the  right  to 
enforce  the  same  by  a  sale  or  renting  of  said  real  estate. 
With  his  bill  the  plaintiff  filed  copies  of  three  deeds, 
marked,  respectively,  *'B,"  ''C,"  and  ''D,"  evidencing  the 
title  in  fee  held  by  said  Moore  to  the  lands  therein  described, 
and  above  referred  to  as  subject  to  the  lien  of  the  plaintiff's 
said  judgment ;  and  the  bill  alleged  that  the  rents  and 
profits  of  defendant's  said  land  would  not  pay  off  said  debt 
in  five  years  ;  and  prayed  for  a  sale  of  said  land  to  satisfy 
said  judgment,  and  for  general  relief.  The  defendant,  R. 
B.  Moore,  answered  the  bill,  admitting  the  recovery  by  the 
plaintiff  of  the  judgment  mentioned  in  said  bill ;  admitting 
that  he  is  seized  in  fee  of  several  tracts  or  parcels  of  land  in 
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said  county  ;  and  says  he  is  also  seized  of  a  life-estate  in  a  very 
valuable  tract  in  said  county  ;  but  he  denies  that  the  rents  and 
profits  of  his  freehold  lands  will  not  pay  off  plaintiff's  judg- 
ment in  five  years,  but,  on  the  contrary,  he  alleges  that  the 
rents  and  profits  will  pay  off  said  judgment  in  five  years  ; 
and  asks  that  his  lands  be  rented  to  pay  it,  and  that,  if  nec- 
essary, an  account  be  ordered  and  taken  to  show  the  real 
estate  owned  by  him,  and  the  rental  value  thereof.  Such 
proceedinorg  were  had  that  at  the  December  term  of  said 
court,  1883,  a  decree  was  rendered  in  the  cause  in  favor  of 
the  plaintiff  against  the  defendant  for  $4:, 000,  the  amount  of 
said  judgment,  with  interest  at  the  rate  of  12  j>er  cent,  per 
annum  from  the  11th  day  of  September,  187 J,  till  paid,  and 
$11.86  costs,  subject  to  certain  credits  therein  specified,  and 
further  decreeing  that  the  plaintiff  was  entitled  to  enforce 
said  judgment  against  the  real  estate  of  the  defendant  men- 
tioned in  the  bill  ;  and  that  D.  S.  Peirce,  who  was  thereby 
appointed  a  commissioner  for  the  purpose,  proceed  to  rent 
tlie  real  estate  of  the  defendant,  or  so  much  thereof  as  might 
be  necessary,  for  the  period  of  five  years,  commencing  on 
the  day  of  renting,  at  public  auction,  etc.,  to  pay  said  judg- 
ment and  the  costs  of  suit,  unless  the  defendant,  or  some  one 
for  him,  should,  within  30  days  from  the  date  of  the  decree, 
pay  off  the  said  judgment  and  costs.  The  commissioner 
proceeded  to  execute  the  decree,  and  the  defendant  became 
the  renter  of  his  own  land  for  the  period  of  five  years  from 
the  10th  day  of  March,  1884 ;  and  in  obedience  to  the  de- 
cree said  commissioner  took  from  the  renter  (the  defend- 
ant) his  five  promissory  notes,  each  for  $1,400,  and  each 
dated  March  10,  1884,  and  payable  to  said  commissioner, 
respectively,  in  one,  two,  three,  four,  and  five  years, — they 
being  for  the  deferred  payments,  and  without  interests, — 
with  Henry  Simmerman,  S. .  R.  Sayers,  and  Graham  & 
Robinson  as  sureties,  which  notes  amounted  to  a  sum  suffi- 
cient to  discharge  said  decree.     On  the  said  10th  day  of 
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March,  1884,  the  date  of  said  rent  notes,  R.  R.  Moore,  the 
principal  in  said  notes,  conveyed  to  James  A.  Walker,  trus- 
tee, his  three  tracts  of  land  owned  in  fee,  and  of  which  he 
had  that  day  become  the  renter,  and  executed  the  notes  afore- 
said, with  sureties,  in  trust  to  secure — First,  his  sureties  in 
said  notes ;  and,  second,  to  secure  the  same  persons  as  his 
indorsers  on  a  note  for  $5,000,  dated  20th  of  February, 
1884,  and  payable  at  the  Farmers'  Bank  of  South- West 
Virginia;  and  also  to  secure  S.  R.  Sayers  in  the  sum  of 
$350,  borrowed  money. 

Commissioner  Peirce  having  reported  the  rental  of  the 
land  as  required  by  the  previous  decree  of  December,  1883, 
at  the  December  term,  1884,  the  following  decree  was  en- 
tered in  the  cause  :  ''This  cause  coming  on  to  be  heard  up- 
on the  papers  formerly  read  therein,  and  upon  the  report 
of  Commissioner  D.  S.  Peirce,  and  it  appearing  from  said 
report  that  the  said  commissioner  has  rented  the  land  of  the 
defendant  for  the  period  of  five  years,  from  the  lOtli  day  of 
March,  1884,  and  that  he  has  taken  5  promissory  notes,  pay- 
able 1,  2,  3,  4,  and  5  years,  respectively,  from  that  date, 
without  interest,  and  that  said  R.  R.  Moore  became  the  renter 
of  his  said  lands,  and  that  the  notes  were  signed  by  said 
Moore,  S.  R.  Sayers,  Henry  Simmerman,  and  Graham  & 
Robinson,  as  sureties,  and  were  for  the  sum  of  $1,400  each, 
and  that  they  are  sufficient  to  discharge  and  pay  off  the  de- 
cree of  the  complainant  against  the  defendant,  it  is  adjudged, 
ordered,  and  decreed  that  said  rental  be  confirmed,  and  that 
the  said  D.  S.  Peirce  shall  proceed  as  receiver  to  collect  said 
notes  when  they  mature,  and  pay  over  the  proceeds  of  the 
same  to  the  complainant,  and  report  his  proceeding  to  this 
court  from  time  to  time,  and  he  is  hereby  required  to  exe- 
cute his  bond  in  the  penalty  of  $15,000  for  the  faithful 
discharge  of  his  duties  as  such  receiver  ;  and  the  cause  is 
continued." 

R.  R.  Moore  paid  the  first  two  notes,  but  made  default  in 
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payment  of  the  third,  that  falling  due  in  March,  1887. 
These  facts  were  reported  by  the  receiver  to  the  court,  and 
at  the  May  term,  1887,  the  following  decree  was  entered  in 
the  cause  :  '*This  cause  came  on  this  day  to  be  heard  upon 
a  report  of  Commissioner  D.  S.  Peirce,  filed  this  day,  and 
it  appearing  from  said  report  that  the  rent  note  executed  by 
R.  R.  Moore  and  his  sureties,  which  was  due  on  the  10th 
day  of  March,  1887,  has  not  been  paid.  A  rule  is  awarded, 
on  the  motion  of  the  complainant,  against  R.  R.  Moore,  D. 
P.  Graham  and  John  W.  Robinson,  partners  under  the  firm 
and  style  of  Graham  &  Robinson,  Henry  Simmerman,  and 
S.  R.  Sayers,  to  show  cause,  if  any  they  can,  why  a  decree 
should  not  be  entered  directing  Commissioner  Peirce  to  re- 
rent  the  land  of  said  R.  R.  Moore,  for  cash  enough  to  pay  oflf 
the  note  for  $1,400,  which  is  due  and  unpaid,  and  in  default 
of  rental  to  sell  the  same.  The  rule  issued  accordingly,  and 
was  duly  served.  In  answer  to  the  rule,  R.  R.  Moore  says  : 
''There  is  now  pending  in  the  supreme  court  of  appeals  of 
Virginia  a  chancery  cause  of  R.  R.  Moore,  Complainant  or 
Appellee,  v.  G.  S.  Bruce  et  al.,  on  an  appeal  from  this 
court,  in  which  the  very  debt  named  in  said  rule  is  involved ; 
it  being  embraced  in  the  amount  of  liens  on  respondent's 
real  estate  now  sought  to  be  rented  or  sold,  taken  in  this 
cause,  and  said  debt  of  I.  J.  Leftwich,  and  the  very  real 
estate  sought  to  be  rented  or  sold  is  embraced  in  said 
account,  and  in  said  suit  in  court  of  appeals ;  and  D.  S. 
Peirce,  commissioner,  and  I.  J.  Leftwich,  are  parties, 
appellees,  to  said  suit,  and  a  supersedeas  has  been  executed 
upon  them,  and  they,  each  and  both,  jointly  are  guilty  of 
a  contempt  of  said  process  of  court  of  appeals,  if  they 
persist  in  enforcing  said  Leftwich  debt  in  this  court  i)end- 
ing  said  appeal  and  supersedeas  ;  and  having  answered,'' 
etc. 
The  rule  having  been  answered  at  the  same  term  (March, 
1887),  this  cause  of  Leftwich  v.  Moore  was  brought  on  to  be 
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heard  with  the  said  cause  of  Bruce  v.  Moore,  referred  to  in 
the  answer  to  said  rule,  upon  the  papers  formerly  read  in  the 
first-named  cause ;  the  report  of  Commissoner  Peirce  filed 
at  that  term  ;  the  rule  awarded  therein,  duly  served,  upon 
the  rent-bond  ;  and  upon  the  exhibits  filed  with  the  petition 
for  said  rule  ;  and  upon  the  answer  of  the  defendant,  R.  R. 
Moore,  to  said  rule  ;  and  the  record  of  the  coiirt  of  appeals 
in  the  first-named  cause ;  and  the  replication  by  said  com- 
plainant to  said  answer,  with  the  exhibits  filed  therewith  ; 
and  was  argued  by  counsel, — when  a  decree  was  entered  in 
said  two  causes,  in  which  we  find  this  language :  ''Upon 
consideration  whereof  the  court  is  of  opinion  that  none  of 
the  land  of  defendant,  Moore,  embraced  in  the  supersedeas 
of  the  court  of  appeals,  granted  in  said  second-named  cause, 
has  been  rented  in  the  first- named  cause,  or  is  sought  to  be 
rented  under  the  rule  aforesaid,  doth  adjudge,  order,  and 
decree  that  the  commissioner,  D.  S.  Peirce,  who  was  duly 
appointed  in  said  first-named  cause,  do  re-rent  the  land  of 
said  defendant,  of  which  he  is  seised  in  fee,  and  which  was 
rented  by  a  former  decree  in  said  first-mentioned  cause,  for 
a  period  of  one  year,  for  enough  cash  to  pay  off  the  balance 
due  on  the  rent-bond  due  on  the  10th  March,  1887,  unless," 
etc.  And  tlie  decree  then  recites  that,  it  having  been  reported 
to  the  court  in  the  last-mentioned  cause,  that  James  A. 
Walker,  trustee  of  R.  R.  Moore,  in  a  deed  of  trust  therein  set 
forth,  had  in  his  hands  $460,  belonging  to  the  trust  fund, 
it  was  further  adjudged,  ordered,  and  decreed  in  said  last- 
named  cause  that  said  trustee  pay  over  this  sum  to  D.  S. 
Peirce,  commissioner,  and  that  said  commissioner  enter  a 
credit  therefor  upon  the  rent  note  aforesaid,  as  of  the  date 
of  said  decree.  On  the  motion  of  the  defendant,  Moore, 
the  execution  of  this  decree  was  suspended  upon  the  usual 
terras.  But  instead  of  appealing  from  this  decree,  as  was 
indicated  by  said  suspension  order,  the  defendant,  Moore, 
after   waiting  until  the  commission  was  proceeding  to  exe- 


Digitized  by  VjOOQIC 


704  Moore  v.  Peirce.  [Vol.  1 

cute  the  same,  filed  an  elaborate  injunetioDbill.  In  the  bill, 
after  setting  forth  the  facts  connected  with  the  debt  due  from 
him  to  Leftwich,  and  the  litigation  resulting  in  the  renting 
i)f  the  said  lands  ;  and  the  execution  of  said  five  notes  for 
the  rent  for  the  period  of  five  years,  as  aforesaid  ;  the  num- 
ber and  amount  of  payments  made  by  him  to  Leftwich  on 
said  $4,000,  12  per  cent,  debt,  about  which  there  is  no 
controversy  ;  that  he  had  paid  oflf  the  first  and  second  of 
said  rent  notes,  and  that  he  had  paid  $450  through  James 
A.  Walker  on  the  third  note, — that  which  fell  due  on  10th 
March,  1S87,  and  the  same  for  which  the  decree  for  re- 
renting  aforesaid  had  been  made ;  that  the  remaining  two 
rent  notes  remained  unpaid,  and  would  be  enforced  when 
due, — then  assailed,  in  general  and  special  terms,  the  whole 
transaction,  especially  the  taking  of  said  five  rent  notes, 
as  usurious,  and  that  the  taking  of  said  notes  was  a 
revocation  of  the  contract  between  Leftwich  and  Moore, 
and  disentitled  the  former  to  the  12  per  cent,  interest 
contended  for,  though  the  contract  was  lawful  when  made. 
And  the  bill  sets  forth  various  matters  connected  with, 
or  sought  to  be  connected  with  the  Leftwich  debt, 
which  are  of  no  importance,  and  need  not  be  here  referred 
to  ;  and  then  prays  that  the  court  will  decree  that  said  trans- 
action was  tainted  with  usury  ;  that  said  Leftwich  can  only 
recover  the  just  principal  of  his  debt  without  interest,  and 
pay  the  costs  ;  and  that  he  (Moore)  may  have  set  off  against 
said  principal  the  amount  of  the  payments  collected  and 
credited  on  said  usurious  not^s,  and  a  decree  for  the  excess, 
if  any  ;  that  said  commissioner  be  enjoined  from  all  further 
proccedinfTs  to  sell  or  rent  his  real  estate  under  said  decree 
complained  of,  etc.;  and  for  general  relief.  The  injunction 
was  awarded  as  prayed  for. 

D.  S.  Peirce,  commissioner,  answered,  explaining  his 
connection  as  counsel  for  Leftwich,  and  as  commissioner  of 
the  court,  with  the  $4,000,  12  per  cent,  debt  due  by  Moore 
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to  Leftwich,  and  explaining  that  said  Moore  became  the 
renter  of  his  own  land,  mentioned  in  the  bill  of  Leftwich 
against  him,  for  the  period  of  five  years,  and  executed  said 
five  rent  notes,  with  sureties  as  aforesaid ;  that  said  notes 
were  prepared  by  Moore's  counsel,  each  note  being  for 
$1,400,  and  all  amounting  to  the  sum  necessary  to  discharge 
the  decree  in  favor  of  Leftwich  against  Moore ;  and  that 
the  notes  were  hence  taken  without  interest,  and  that  the 
transaction  was  reported  to  and  confirmed  by  the  court. 
Leftwich  also  answered. 

On  the  10th  day  of  June,  1887,  the  following  decree  in 
vacation  was  entered :  ''This  cause  came  on  to  be  heard  in 
vacation  upon  motion  of  defendants  to  dissolve  the  injunc- 
tion awarded  in  this  cause  on  the  18th  day  of  May,  1886  ; 
upon  the  bill  of  complaint ;  the  copy  of  the  record  of  the 
chancery  cause  of  I.  J.  Leftwich  v.  R.  R.  Moore,  tiled  as  an 
exhibit  therewith  ;  the  several  answers  of  I.  J.  Leftwich  and 
D.  S.  Peirce  to  said  bill,  with  general  replications  thereto  ; 
the  notice  of  the  motion  to  dissolve,  which  appears  to  have 
been  duly  executed  ;  and  the  arguments  of  counsel  for  the 
complainant  and  the  defendant, — on  consideration  of  all 
which  it  is  adjudged,  ordered,  and  decreed  that  said  injunc- 
tion be,  and  the  same  is  hereby  dissolved." 

From  this  decree,  and  that  of  the  March  term,  1887,  in 
said  suit  of  Leftwich  v.  Moore,  the  two  causes  are  here  on 
appeal.  Thus  arose,  in  this  court,  the  case  of  Moore  v. 
Leftwich,  which  has  been  submitted,  but  not  yet  decided. 
^e  post^  1013. 

(2)  There  is  the  case  of  Moore  v.  Bruce,  which  arose  as 
follows :  In  April,  1886,  and  pending  the  said  suit  of 
Leftwich  v.  Moore  in  the  circuit  court,  G.  S.  Bruce  filed 
his  bill  in  the  circuit  court  of  Wythe  against  said  R.  R. 
Moore,  to  enforce  against  the  real  estate  of  the  latter 
two  judgments  theretofore  recovered  against  him  by  said 
Bruce,  one  of  which  was  recovered  in  said  circuit  court  at 
1  Va  Dec— 45 
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the  September  term  thereof,  1885,  and  was  for  $1,678.63, 
with  interest  and  costs,  and  the  other  recovered  therein 
at  the  March  term,  1886,  for  $636.65,  with  interest  and 
costs.  The  bill,  after  setting  forth  the  said  judgments, 
and  charging  that  they  are  liens  on  the  real  estate  of  said 
Moore,  proceeds  to  set  forth  his  real  estate  as  follows: 
A  tract  of  965^  acres  on  Reed  creek  in  said  county  of 
Wythe,  in  which  said  Moore  has  a  life-estate, — it  being 
the  same  conveyed  in  a  deed  of  gift  dated  7th  of  August, 
1877,  from  J.  P.  M.  Simmerman  and  wife  to  said  R.  R. 
Moore  and  wife ;  the  bill  alleging  that  the  life-estate  of  said 
Moore  in  160  acres  of  said  tract  had  been  conveyed  by 
said  Moore  to  his  daughter,  Mrs.  Milo  McBee,  but  that  said 
Moore  was  still  the  owner  of  the  life-estate  in  the  residue  of 
said  tract;  and  that  his  wife  Mrs.  Margaret  Moore,  had 
been  dead  for  several  years,  and  left  several  children  by  her 
said  husband.  The  bill  then  sets  forth  that  the  said  R.  K. 
Moore  is  the  owner  of  several  other  tracts  of  land  in  said 
county,  and  describes  them  as  the  lands  embraced  in  the 
trust-deed,  before  referred  to,  from  said  Moore  to  James 
A.  Walker,  trustee,  a  copy  of  which  deed  is  exhibited  with 
the  bill,  marked  ''D."  And  the  bill  alleges  that,  as  the 
complainant,  Bruce,  is  informed,  a  considerable  portion  of 
the  debts  secured  by  said  trust-deed  have  been  paid  off,  so 
that  to  that  extent  the  land  is  released  of  that  incumbrance  ; 
and,  further,  that  the  securities  and  indorsers  sought  to  be 
saved  harmless  by  said  deed  have  not  been  called  on  to  pwiy 
anything  for  said  Moore. 

Thus  the  complainant,  Bruce,  alleges  in  his  bill  that  he 
is  advised  that  there  are  no  other  liens  prior  to  those  of  his 
said  judgments,  except  those  already  provided  for  by  the 
renting  of  said  Moore's  lands  as  aforesaid,  and  therefore  he 
claims  that  he  is  entitled  to  subject  to  sale,  for  the  satis- 
faction of  his  said  two  judgments,  the  life-estate  of  the  said 
R.  R.  Moore  in  the  956i-acre  tract,  less  the  amount  con- 
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veyed  to  Mrs.  McBee,  and  also  the  fee-simple  interest  of 
said  Moore  in  the  other  lands  described  and  set  out  in  the 
trust-deed  aforesaid,  subject  to  the  lien  of  the  said  trust- 
deed.  The  bill  then  refers  to  the  fact  that  certain  lands 
of  R.  R.  Moore  had  been  rented  out  in  the  said  suit  of  Left- 
wich  V.  Moore,  and  alleges  that  the  rents  and  profits  of  said 
Moore's  lands  would  not,  therefore,  be  sufficient  to  pay  oflf 
his  (Bruce's)  payments  in  five  years.  And  the  complainant, 
Bruce,  waiving  an  answer  on  oath,  prayed  thatR.  R.  Moore, 
James  A.  Walker,  trustee,  Henry  Simmerman,  S.  R.  Say- 
ers,  D.  P.  Graham  and  John  W.  Robinson,  partners  under 
the  firm  and  style  of  Graham  &  Robinson,  be  made  parties 
defendant  to  the  bill,  and  be  required  to  answer  same,  and 
that  an  account  be  ordered  and  taken  to  show  the  liens  upon 
the  real  estate  of  said  Moore,  and  also  the  amount  of  real 
estate  owned  by  him,  and  the  present  status  of  same,  and 
that  the  same  be  decreed  to  be  sold,  or  enough  thereof, 
to  pay  oif  complainant's  (Bruce's)  said  judgment  liens, 
together  with  costs  of  suit,  etc.,  and  for  general  relief. 

The  defendant,  R.  R.  Moore,  demurred  to  and  answered 
the  bill  of  the  complainant,  Bruce,  and  in  his  answer  says 
**that  by  a  lease  dated  8th  August,  1885,  a  copy  of  which 
is  herewith  filed,  marked  'A,'  and  prayed  to  be  considered  a 
part  of  this  answer,  your  respondent  rented  all  of  his  lands 
in  the  bill  mentioned  to  J.  A.  Davis,  upon  the  terms  set 
forth  in  said  writteq  lease;  that  respondent  at  once  delivered 
possession  of  all  of  his  lands  to  said  Davis,  who  has  since 
that  time  used,  occupied,  and  held  the  same,  and  now  holds 
them,  under  his  said  lease;  that  the  said  contract  at  first 
applied  to  the  east  end  of  the  pond  field,  but  the  privilege  was 
given  to  said  Davis  to  take  all  of  respondent's  land,  and 
said  Davis  elected  to  do  so,  and  by  respondent's  consent  he 
took  possession  of  all  of  the  same,  paying  respondent 
according  to  said  contract  for  the  lands  cultivated,  and  a  fair 
rental  for  others."     For  this  remarkable  averment  in  the 
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answer  of  R.  R.  Moore  be  vouches  the  following  very  peculiar 
paper,  which  he  exhibits  with  bis  answer,  marked  ''A,"  and 
relies  upon  it  alone  to  defeat  the  right  of  his  acknowledged 
judgment  creditor,  Bruce,  to  proceed  then  to  subject  any 
portion  of  his  (Moore's)  lands  to  the  satisfaction  of  said 
judgment  liens.  ''I  have  this  day  swapped  a  black  spotted 
yoke  of  oxen  to  Giis.  Davis  for  a  4-year  old  gray  mare. 
Davis  gives  me  ($20)  twenty  dollars  to  boot,  with  the 
understanding  that  oxens  is  to  doo  said  Moore's  hauling  from 
this  till  next  spring,"  etc.  ''Said  Davis  has  also  rented  the 
east  end  of  Pond  field  to  go  in  rye  and  wheat  and  corn,  giv- 
ing Moore  one- third  of  the  cropp.  Davis  to  pay  Moore 
part  in  granery,"  etc.,  ''for  him,  with  the  refusal  of  what 
grounds  said  Davis  may  want,  at  reasonable  terms,"  etc., 
"till  end  of  Moore's  rental,  in  1889,"  etc.  [Signed]  "R.  R. 
Moore.     J.  A.  Davis.     8th  Aug.,  '85." 

It  is  difficult  to  perceive  how  this  contract  about  the 
exchange  of  the  black  spotted  oxen  for  the  gray  mare,  and  the 
recital  that  the  oxen  were  to  continue  to  do  Moore's  haul- 
ing  until  the  following  spring,  and  that  Davis  had  rented  the 
east  end  of  "Pond  Field,"  to  go  iii  rye  and  wheat  and  corn, 
etc.,  could  be  tortured  into  a  contract  by  which  Moore  leased 
all  his  real  estate  to  Davis.  There  is  not  a  word  in  the  so- 
called  "contract  of  lease"  which  even  remotely  indicates 
anything  of  the  kind.  As  to  the  renting  of  the  east  end  of 
"Pond  Field,"  it  would  be  impossible  to  tell  what  was 
referred  to  but  for  the  words,  "to  go  in  rye,  wheat,  and 
corn."  And  if,  therefore,  it  must  be  conceded  that  a  por- 
tion of  Moore's  land  was  referred 'to  by  the  words  "Pond 
Field,"  we  are  left  in  the  dark  as  to  whether  that  field  was  a 
part  of  the  tract  aforesaid,  in  which  he  owned  only  a  life- 
estate,  or  was  part  of  one  of  the  several  tracts  owned  by  him  in 
fee.  If  the  latter,  then  it  is  a  matter  wholly  immaterial  ;  for 
these  lands  had  been  rented  out  under  a  decree  in  said  suit 
of  Lef  twich  v.  Moore,  long  prior  to  said  pretended  contract 
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of  lease  ;  and  if  any  intelligent  inference  can  be  drawn  from 
the  closing  words  in  said  contract,  ''with  the  refusal  of 
what  grounds  said  Davis  may  want,  at  reasonable  terms," 
«tc.,  ''till  end  of  Moore's  rental,  in  1889,"  etc.,  it  is  that 
"Pond  Field"  is  part  of  the  land  owned  by  Moore  in  fee  ; 
-as  the  words,  "till  end  of  Moore's  rental  in  1889,"  etc., 
must  refer  to  the  fact  that  Moore  had  become  the  renter  of 
his  said  fee-simple  lands  for  a  term  of  years,  which  term 
expired  in  1889,  as  before  stated.  So  that  in  no  event  is 
the  contract  of  lease  to  Davis,  thus  attempted  to  be  set  up, 
worth,  for  the  purpose  for  which  it  is  relied  upon,  the  paper 
upon  which  it  is  written. 

Having  thus  attempted  to  set  up  the  spotted  oxen  and  gray 
mare  paper  as  an  impediment  to  the  enforcement  of  the  com- 
plainant's (Bruce' s)  judgment,  Moore  then  proceeds  to  say : 
"Respondent  avers  that  he  considers  said  contract  as  valid 
^nd  binding  on  him  ;  and  as  it  was  made  and  executed  8th 
August,  1885,  before  complainant  had  any  judgment  lien  on 
said  land,  it  should  expire  before  any  sale  can  be  made  for 
the  benefit  of  said  Bruce.  Respondent  says  that  J.  A.  Davis, 
under  his  said  written  lease,  expended  large  sums  of  money 
and  much  labor  on  said  lands,  and  he  has  now  many  contracts^ 
for  grazing  the  grass  lands,  and  he  is  cultivating  all  the  others. 
Respondent  says  said  Davis  is  a  proper  party  to  this  suit, 
4ind  should  be  so  made  before  any  hearing  thereof."  The 
respondent,  Moore,  then  proceeds  in  his  answer  to  admit  his 
ownership  for  life  of  the  tract  of  956^  acres  of  land  conveyed 
to  him  and  wife  by  J.  P.  M.  Simraerman,  as  aforesaid.  He 
also  admits  the  existence  of  the  deed  of  trust,  and  his  owner- 
ship in  fee  of  the  lands  embraced  therein,  but  insists  that 
-said  lands  owned  by/  him  as  aforesaid,  are  valuable,  and  that 
the  same,  by  proper  effort,  with  proceeds  of  a  portion  thereof 
recently  sold  by  consent  of  said  trustee,  and  other  sales  con- 
templated, would  in  five  years  pay  the  debts  due ;  and  he 
insists  that  under  no  circumstances  should  all  of  said  lands 
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be  sold,  but  only  so  much  as  may  be  necessary  to  pay  the 
debts  due  at  the  time  of  the  sale.  And  it  is  further  admitted 
as  stated  in  the  bill  of  complainant,  Bruce,  that  a  portion  of 
said  land  is  now  rented  under  a  decree  in  said  suit  of  Left- 
wich  against  Moore,  and  that  respondent  himself  is  the  renter 
thereof  ;  and  the  record  in  said  last-named  suit  is  exhibited 
with  and  as  part  of  respondent's  answer,  marked  ''B." 
Respondent  then  denies  the  power  of  the  court  to  take  charge 
of  said  rented  lands,  under  a  decree  in  another  cause,  unless 
that  cause  be  consolidated  with  this,  and  all  parties  interested 
in  said  rented  lands  be  brought  before  the  court ;  and  there- 
fore the  respondent  insists  that  both  I.  J.  Leftwich,  the 
plaintiff  in  said  cause  of  Leftwich  against  Moore,  and  D.  S. 
Peirce,  the  commissioner  therein,  should  be  made  parties  to 
this  suit  of  Bruce  against  Moore.  The  respondent,  Moore, 
then  concludes  his  answer  to  Bruce' s  bill  by  referring  to  the 
account  taken  in  the  cause  by  Commissioner  Boiling  under 
the  vacation  order  for  an  account,  of  June  15,  1886,  and 
returned  August  9,  1886,  prior  to  the  answer  of  respondent, 
Moore,  and  says  that  the  debts  reported  by  Commissioner 
Boiling,  to  wit,  ''the  debt  due  Farmers'  Bank  of  about 
$3,978,  more  or  less,"  and  "a  portion  of  the  debt  due  D. 
S.  Peirce,  commissioner  (for  Leftwich  debt),  of  about 
$1,400,  is  not  due,  and  will  not  be  until  10th  March,  1889, 
and  no  lands  can  be  sold  or  rented  for  debts  not  due." 

Such  is  the  answer  of  the  respondent,  Moore,  to  the  bill 
against  him  by  G.  S.  Bruce,  and  it  cannot  be  said  that  it  sug- 
gests any  valid  defense  whatever.  The  lands  owned  by  Moore 
in  fee  having  been  rented  to  satisfy  the  complainant's  debt 
in  the  said  suit  of  Leftwich  against  Moore,  and  Moore  him- 
self having  become  the  renter  thereof  for  the  term  of  five 
years,  which  term  had  not  expired,  it  became  necessary  in 
this  suit  of  Bruce  against  Moore  to  take  an  account  of  the 
liens  on  the  lands  of  Moore  and  the  lands  owned  by  him  subject 
thereto.     The  report  of  the  commissioner  showed  that,  in 
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addition  to  said  fee-simple  lands,  which  had  been  rented  as 
aforesaid,  and  which  were  incumbered  by  said  trust  deed, 
said  Moore  owned  a  life-estate  in  said  956i-acre  tract  con- 
veyed to  him  and  wife  by  said  Simmerman,  except  a  portion 
thereof  conveyed  by  him  to  Mrs.  McBee,  as  aforesaid.  At 
the  September  term,  1886,  it  seems  that  J.  A.  Davis  pre- 
sented his  petition,  setting  up  his  claim  as  lessee  of  all  the 
lands  of  R.  R.  Moore  under  said  pretended  contract  of  lease 
of  8th  August,  1886,  referred  to  in  the  answer  of  R.  R. 
Moore.  The  petition  evidently  proceeds  upon  the  unwar- 
ranted assumption  that  the  lands  rented  in  the  suit  of  Lef  t- 
wich  against  Moore  not  only  included  the  lands  owned  by 
Moore  in  fee,  butalsothe956^-acre  tract  in  which  he  had  only 
a  life-estate,  when  the  latter  tract  was  not  so  rented.  How- 
ever, the  cause  then  (September  term,  1886)  came  on  to  be 
heard  ''upon  the  bill  of  the  complainant  and  the  exhibits 
filed  therewith,  and  upon  the  orders  entered  in  vacation,  and 
upon  the  report  of  W.  H.  Boiling,  commissioner,  and  upon 
the  exceptions  to  said  report,  and  upon  the  demurrer  and 
exhibits  and  answer  of  R.  R.  Moore,  and  upon  the  petition 
and  exhibits  of  J.  A.  Davis,  and  joinder  in  said  demurrer 
and  replication  to  said  answer,"  when  a  decree  was  rendered 
in  which  the  following  language  occurs  :  ''It  appearing  to 
the  court  that  the  only  unincumbered  land  belonging  to  the 
said  defendant,  R.  R.  Moore,  which  is  subject  to  complain- 
ant's judgment  liens  in  the  bill  and  proceedings  mentioned, 
and  the  other  judgment  liens  in  the  said  report  mentioned, 
is  the  life-estate  of  said  defendant,  R.  R.  Moore,  in  the 
956i-acre  tract,  less  the  ampunt  conveyed  to  Mrs.  Mcliee ; 
and  it  also  appearing  that  the  rents  and  profits  of  said  life- 
estate  will  not  pay  out  the  debts  of  complainant  in  five 
years, — it  is  adjudged,  ordered,  and  decreed  that  the  same  be 
sold  at  the  front  door  of  Wythe  court-house,  at  public  auc- 
tion, on  some  court  day,  if  the  said  defendant,  Moore,  or 
some  one  for  him,  does  not  pay  off  the  said  judgments  within 
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30  days  from  this  date  ;  andD.  S.  Peirce  is  hereby  appointed 
a  commissioner  for  the  purpose  of  making  said  sale,"  etc. 
From  this  decree  both  the  defendant,  li.  R.  Moore,  and  said 
petitioner,  J.  A.  Davis,  applied  for  and  obtained  appeals  ; 
and  thus  there  came  into  existence  in  this  court  the  two  cases 
of  Davis  V.  Bruce  and  Moore  v.  Bruce,  which  were  heard 
together  at  the  last  term  of  this  court,  when  a  decree  was 
rendered  by  this  court  reversing  said  decree  of  September 
term,  1886,  in  said  cause  of  Bruce  against  Moore,  inso  far, 
and  only  in  so  far,  as  the  same  directed  a  sale  of  said  life- 
estate  "before  and  without  ascertaining  the  extent  of  the 
rights  of  Davis  as  tenant  in  possession  of  the  lands  ordered 
to  be  sold,  and  not  providing  for  his  protection,"  but  affirm- 
ing said  decree  in  all  other  respects.  7  S.  E.  Rep.  195. 
It  is  now  perfectly  clear  that  the  alleged  contract  of  lease 
under  which  Davis  claimed,  conferred  upon  him  no  such 
rights  as  were  attempted  to  be  set  up  by  him  ;  that  he  was 
not  a  necessary  or  proper  party  ;  that  all  necessary  and 
proper  parties  were  before  the  court. 

This  brings  us  to  the  case  in  hand  of  R.  R.  Moore  et  al. 
V.  D.  S.  Peirce,  Com'r,  etc.  The  case  is  as  follows:  To  the 
August  rules,  1887,  of  the  circuit  court  of  Wythe  county, 
D.  S.  Peirce,  commissioner  in  the  aforesaid  suit  in  chancery, 
of  Leftwich  v.  Moore  et  al.,  brought  an  action  of  debt 
against  said  R.  R.  Moore,  Henry  Simmerman,  Samuel  R. 
Sayers,  and  D.  P.  Graham  and  John  W.  Robinson,  partners 
under  the  firm  and  style  of  Graham  &  Robinson,  upon  a  rent 
bond  executed  in  said  chancery  cause  to  said  Peirce,  as  com- 
missioner, for  $1,400.  To  this  action  the  defendants 
appeared  at  rules,  and  filed  their  plea  in  abatement,  to  the 
effect  that  this  action  was  superseded  by  the  appeal  and 
supersedeas  in  the  said  injunction  suit  of  Moore  against  Left- 
wich. At  the  succeeding  term  of  said  court  the  said  plea  in 
abatement  was  objected  to,  and  the  court  sustained  the  ob- 
jection, rejected  the  plea,  and  gave  judgment  for  the  plain- 
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tiff,  *  ^subject  to  the  control  of  the  court  in  the  chancery 
cause  of  Leftwich  against  Moore."  Thereupon  the  defend- 
ants obtained  from  one  of  the  judges  of  this  court  a  writ  of 
error  to  said  judgment,  but  not  to  operate  as  a  supersedeas 
thereto.  It  is  abundantly  clear  that  the  circuit  court  did 
not  err  in  rejecting  the  defendant's  said  plea  in  abatement, 
and  giving  judgment  for  the  plaintiff  in  said  action  of  debt. 
The  plea  in  abatement  was  wholly  inappropriate  as  a  defense 
to  said  action,  which  was  founded  upon  one  of  the  rent  notes 
executed  to  said  commissioner,  in  the  suit  of  Leftwich  against 
Moore,  by  said  Moore  and  others,  his  sureties,  for  the  rent 
of  his  own  lands  ;  and  the  record  shows  that  the  judgment 
was  entered  * 'subject  to  the  control  of  the  court  in  the  chan- 
cery cause  of  Leftwich  against  Moore."  There  was  there- 
fore no  occasion  for  any  writ  of  error  to  said  judgment,  as 
the  appeal  and  supersedeas  awarded  in  the  previous  injunc- 
tion suit  of  Moore  against  Leftwich  simply  superseded  the 
decree  of  March  term,  1887,  rendered  in  the  said  cause  of 
Leftwich  against  Moore,  and  directing  to  be  re-rente<l  the 
lands  of  said  Moore  which  had  been  rented  under  a  former 
decree  in  the  same  cause.  All  this  fully  appears  in  the  elab- 
orate statement  above  of  the  sevei-al  causes  of  Leftwich  v. 
Moore,  Bruce  v.  Moore,  Moore  v.  Bruce  et  al. ,  and  the 
present  case  of  Peirce,  Com'r,  v.  Moore  et  al.,  and  the  sev- 
eral appeals  in  said  causes  respectively.  A  single  glance  at 
the  statement  of  the  proceedings  had  in  said  causes  is  suffi- 
cient to  show,  when  all  of  them  are  looked  at  together,  that 
no  error  was  committed  by  the  court  below  in  either  of  the 
cases,  and  that  the  several  appeals  should  have  been  refused. 
For  these  reasons  we  are  of  opinion  to  affirm  the  judgment 
of  the  court  below  in  the  present  case  of  Moore  et  al.  v. 
Peirce,  Com'r. 

Judgment  affirmed. 


Digitized  by  VjOOQ IC 


714  Smith  v.  Clabk.  [Vol.  1 


Smith 

V. 

Clark,  Judge. 

{Supreme  Court  0/  Appeals  of  Virginia^  Sept,  17 ^  1889,) 
[10  S.  E.  Rep.  4.] 

Taxation — Collection— Jurisdiction— Case  at  Bar. 

Act  Va.  1887,  Extra  Sess.,  p.  257,  providing  for  the  **  recovery 
*  *  *  of  taxes,  *  «  ♦  due  the  commonwealth,  for  the  payment 
of  which  papers  purporting  to  be  genuine  coupons  of  the  common- 
wealth have  t)een  tendered,*'  declares  (section  1)  that  they  **may 
be  recovered  in  the  circuit  court  having  jurisdiction  over  the  county 
or  corporation  in  which  said  taxes  shall  have  been  assessed"  :  held, 
that  the  corporation  court  of  Winchester  has  no  jurisdiction  over 
an  action  to  recover  such  taxes. 

Petition  for  writ  of  prohibition. 
W,  L,  Royally  for  petitioner. 
Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  petition  for  a  writ  of  prohibition  to  prohibit 
and  restrain  the  Honorable  W.  L.  Clark,  jud^e  of  th«  cor- 
poration court  for  the  city  of  Winchester,  from  proceeding 
further  in  a  certain  action  pending  in  the  said  court,  wherein 
the  commonwealth,  suing  by  W.  R.  Alexander,  attorney 
for  the  commonwealth  for  the  said  city,  is  plaintiff,  and  the 
petitioner,  German  Smith,  is  the  defendant.  The  grounds 
of  the  application  for  the  writ  are  that  the  petitioner  tendered 
to  the  state,  through  her  proper  collecting  officer,  'certain 
overdue  tax- receivable  coupons  of  the  state  in  payment  of 
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his  taxes  for  the  year  1886,  assessed  in  the  said  city,  which 
tender  was  refused  ;  that  afterwards  suit  was  commenced 
against  him  for  the  recovery  of  the  said  taxes  in  the  said 
corporation  court,  under  the  supposed  authority  of  the  act 
of  assembly  approved  May  12,  1887,  entitled  ''An  act  to 
provide  for  the  recovery,  by  motion,  of  taxes  and  certain 
debts  due  the  commonwealth,  for  the  payment  of  which 
papers  purporting  to  be  genuine  coupons  of  the  common- 
wealth have  been  tendered;"  (Acts  1887,  Extra  Sess.,  p. 
257;)  that  petitioner  appeared  in  the  cause,  and  objected  to 
the  jurisdiction  of  the  court,  but  the  objection  was  over- 
ruled, and  judgment  entered  against  him  for  the  amount  of 
the  tax,  with  interest,  penalty,  and  costs ;  that  an  execution 
issued  upon  the  judgment,  in  payment  of  which  petitioner 
tendered  coupons,  whereupon  another  suit  in  the  same  court 
was  instituted  against  him  upon  the  said  judgment,  and 
another  judgment  rendered  against  him  ;  that,  execution 
having  issued  upon  said  last-mentioned  judgment,  petitioner 
again  tendered  coupons,  whereupon  another  suit  in  the 
same  court  was  commenced  against  him  upon  the  said  last- 
mentioned  judgment,  which  is  now  pending,  and  which  is 
the  proceeding  the  prosecution  of  which  is  sought  to  be 
prohibited. 

The  first  section  of  the  act  above  mentioned  enacts  as 
follows:  *'That  all  taxes,  including  taxes  on  licenses,  now 
due,  or  which  may  hereafter  become  due,  to  the  common- 
wealth, in  payment  of  which  any  paper  or  instrument  pur- 
porting to  be  a  coupon  detached  from  a  bond  of  this  state 
shall  have  been,  or  may  hereafter  be,  tendered,  and  not 
accepted,  as  payment,  and  not  otherwise  paid,  may  be  recov- 
ered in  the  circuit  court  having  jurisdiction  over  the  county 
or  corporation  in  which  said  taxes  shall  have  been  assessed  ; 
or  if  the  tender  was  made  to  the  auditor  of  public  accounts, 
in  payment  of  taxes  which  he  is  authorized  by  law  to  receive, 
the  said  taxes  may  be  recovered  in  the  circuit  court  of  the 
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city  of  Richmond."  The  third  section  enacts  that  "th« 
proceeding  shall  be  by  motion  in  the  name  of  the  common- 
wealth, on  ten  days'  notice,  and  shall  be  instituted  and  prose- 
cuted by  the  attorney  for  the  commonwealth  of  the  county 
or  corporation  in  which  the  proceeding  is  ;  or,  if  it  be  insti- 
tuted by  direction  of  the  auditor  of  public  accounts,  in  the 
circuit  court  of  the  city  of  Richmond."  The  act  then  goes 
on  to  provide  for  the  rendition  of  judgment,  and  the  issu- 
ance of  execution,  and  by  the  ninth  section  enacts  as  follows  : 
'^Should  coupons  be  tendered  the  officer  in  satisfaction  of 
said  execution,  he  shall  note  the  fact  of  such  tender  upon 
the  execution,  and  return  it  to  the  clerk's  office,  and  there- 
upon the  auditor  of  public  accounts  may  direct  an  action  to 
be  brought  upon  the  judgment.  This  action  shall  be  insti- 
tuted and  prosecuted  in  the  mode  hereinbefore  prescribed 
for  actions  to  recover  judgments  for  taxes  ;  and  similar 
actions  may  be  instituted  whenever  coupons  are  tendered  in 
satisfaction  of  any  judgment  obtained  by  the  commonwealth 
under  the  provisions  of  this  act." 

The  argument  in  sui)port  of  the  application  for  the  writ 
is  that  the  action  in  question  was  brought  under  the  afore- 
mentioned act  of  May  12,  1887,  and  that  that  act  provides 
for  suits  in  the  circuit  courts  only  ;  that,  independently  of 
that  act,  the  attorney  for  the  commonwealth  has  no  authority 
to  bring  an  action  for  the  commonwealth  like  the  one  in 
question,  and,  therefore,  that  the  said  corporation  court  has 
no  jurisdiction  to  entertain  the  action,  and  the  proceeding  i^ 
eoram  7wn  judlce.  We  are  of  opinion  that  this  position  is 
well  taken,  and  consequently  that  the  writ  must  be  awarded 
as  prayed  for  in  the  petition,  and  it  is  so  ordered. 
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Guthrie  &  al. 

V. 

Guthrie's  Ex'r  &  al. 

(Supreme  Court  of  Appeals  of  Virginia^  June  13  j  i88g,) 
[lOS. 'eJ.  Rep.    327.] 

Wills — Bequests  to  Corporations — Case  at  Bar. 

A  residuary  bequest  to  **the  Trustees  of  the  General  Assembly 
of  the  Presbyterian  Church  in  the  United  States,  commonly  known 
as  the  *  Southern  Presbyterian  Church,'  the  same  being  a  body 
corporate,  as  I  am  advised,"  the  beneficiary  being  a  corporation 
created  by  the  laws  of  North  Carolina  for  the  purpose  of  carrying 
on  the  work  of  Christian  education  and  missions,  publishing  and 
diffusing  religious  literature,  and  building  and  supporting  Pres- 
byterian churches,  is  not  rendered  invalid  by  Const.  Va. ,  art.  5,  J 
17,  which  forbids  the  incorporation  of  any  church,  as  the  beneficiary 
is  not  an  incorporated  church.  Following  Trustees  v.  Guthrie, 
ante,  318. 

Harrison  <J&  Txicker^  for  appellants. 

ir.  TT.  Ilenini  and  A,  F,  Rohertson^  for  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  brought  in  the  circuit  court  of 
Augusta  county  in  April,  1886,  by  Robert  M.  Moffett,  exec- 
utor of  William  Guthrie,  deceased,  against  John  G.  Guthrie 
and  others,  the  heirs  at  law  of  said  William  Guthrie,  and 
the  Trustees  of  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States,  a  corporation  chartered  by  the 
legislature  of  North  Carolina.  The  object  of  the  suit  was 
to   have   a   construction   of  the  will  of   William   Guthrie, 
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deceased,  and  a  settlement  of  his  estate,  and  especially  to 
have  a  judicial  construction  of  the  fourth  clause  of  the  testa- 
tor's will,  by  which  he  made  bequest  to  the  corporation 
aforesaid. 

The  bill,  after  setting  forth  that  William  Guthrie  departed 

this  life  on  the day  of ,   1886,  after  having 

made  and  published  his  last  will,  which  was  duly  admitted 
to  probate  on  the  27th  day  of  September,  1886  (a  copy  of 
which  is  exhibited  with  the  bill),  proceeds  to  state  that  the 
testator  died  possessed  of  considerable  estate,  real  and  per- 
sonal, which  he  disposed  of  as  follows:  ''By  the  second 
clause  of  his  will  he  directs  the  payment  of  his  debts  and 
funeral  expenses.  By  the  third  clause  he  gives  to  his  daugh- 
ter Margaret  Ann  Guthrie  a  life-estate  in  his  household  and 
kitchen  furniture,  two  cows,  two  horses,  one  thousand  dollars, 
and  nine  shares  of  Augusta  National  Bank  stock  ;"  that  this 
legatee  departed  this  life  before  the  testator;  and  that  '*bj 
the  fourth  clause  he  bequeaths  all  the  residue  of  his  estate, 
including  what  he  had  given  for  life  to  his  daughter,  to  the 
Trustees  of  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States,  commonly  known  as  the  'South- 
ern Presbyterian  Church ;'  the  same,  as  he  is  advised,  being  a 
body  corporate  ;"  that  by  the  fourth  clause  he  also  appointed 
the  plaintiff  and  two  others,  named,  as  his  executors,  and 
that  testator,  by  a  codicil,  bequeathed  to  J.  N.  Craig  five 
hundred  dollars ;  that  the  other  persons  named  as  executors 
declined  to  qualify,  and  that  the  plaintiff  alone  did  qualify 
as  executor,  and  took  upon  himself  the  sole  burden  of  execut- 
ing the  will ;  that  he  took  charge  of  the  estate,  had  the  same 
appraised  and  sold,  and  filed  with  his  bill  the  appraisement 
and  sale  bill.  The  bill  then  states  that  ''the  Trustees  of  the 
General  Assembly  of  the  Presbyterian  Church  in  the  United 
States  is  said  to  be  a  corporation  charteied  by  the  laws  of 
North  Carolina,  with  certain  restrictions  on  its  right  to  take, 
but  on  this  point  and  others  your  orator  is  not  fully  advised. 
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and  he  comes,  as  his  right,  to  ask  the  aid  of  the  court  in  the 
administration  of  the  trust  imposed  on  him  by  the  will  of 
the  testator. "  And  the  bill  further  states  that '  'if  any  of  the 
bequests  or  devises  contained  in  the  will  of  the  testator, 
Wm.  Guthrie,  are  invalid,  or,  for  any  reason  not  now  dis- 
closed, the  will  should  be  set  aside,  those  entitled  to  take 
his  estate  would  be  his  brothers  and  sisters,  and  their 
descendants,^'  naming  them,  and  all  of  whom  were  made 
parties  defendant.  And  with  his  bill  the  plaintiff  filed,  as 
exhibits,  a  copy  of  the  will  of  the  testator,  and  a  copy  of 
the  act  of  the  legislature  of  North  Carolina  incorporating 
said  trustees. 

Some  of  the  defendants  were  non-residents,  as  to  whom 
order  of  publication  was  duly  executed  ;  and  for  the  infant 
children  of  Henry  Guthrie,  deceased,  whose  names  were 
unknown,  J.  N.  Ryan,  their  guardian  ad  litem^  answered. 
As  to  the  other  and  resident  defendant  heirs,  none  of  whom 
answered,  the  bill  was  taken  for  confessed,  process  having 
been  duly  served  on  them.  The  Trustees  of  the  General 
Assembly  of  the  Presbyterian  Church,  etc.,  by  their  presi- 
dent, James  Hemphill,  answered  the  bill,  claiming  the 
bequests  as  valid,  and  due  to  the  corporation.  In  their  bill 
they  say  *'that,  upon  the  breaking  out  of  the  late  war 
between  the  states,  the  religious  denomination  known  as 
the  ^Presbyterian  Church  in  the  United  States'  was  divided, 
the  southern  Presbyterian  synods  meeting  to  form  a  South- 
ern General  Assembly,  confined  to  the  Confederate  States. 
After  the  Confederacy  was  overwhelmed,  to  wit,  by  an  act 
of  the  legislature  of  North  Carolina  ratified  10th  February, 
1886,  Thomas  C.  Perrin,  and  fourteen  others  therein  named, 
and  their  successors,  were  incorporated  under  the  name  and 
style  of  the  'Trustees  of  the  General  Assembly  of  the  Pres- 
byterian Church  in  the  United  States,'  with  power  to  take 
and  hold  all  such  estate,  property,  and  effects  as  may  be 
acquired  by  gift,  purchase,   devise,   or  bequest,  to  aid  and 
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enable  the  said  General  Assembly  of  the  Presbyteriao 
Church  to  undertake  and  carry  on  the  work  of  Christian 
education,  of  foreign  and  domestic  missions,  of  publication 
of  snch  books,  tracts,  and  papers  as  are  connected  with  the 
diffusion  of  religious  literature  and  learning,  and  of  the 
building  up  and  supporting  churches  of  their  faith  and 
worship  in  the  United  States  aforesaid  :  'provided,  that  the 
property,  real  and  personal,  held  or  possessed  by  said 
corporation,  shall  not  exceed  two  millions  of  dollars.'  '* 
And  they  further  say  :  '*A  copy  of  said  act  is  herewith  filed, 
together  with  a  copy  of  an  amendment  thereto,  ratified 
February,  1872,  enlarging  the  objects  of  benevolence 
embraced  within  the  provisions  of  said  act ;  and  both  of 
said  acts  have  been  published  by  authority,  and  may  be 
found  in  the  published  acts  of  the  legislature  of  North 
Carolina,  and  under  them  their  organization  exists." 
*'That  the  church  for  which  they  are  trustees  by  said  act  ia 
commonly  known  as  the  'Southern  Presbyterian  Church,' 
being  composed  of  southern  Presbyterian  synods,  and  by 
this  common  name  is  further  identified  by  the  said  testator 
in  his  will."  "They  further  say  that  by  their  said  act  of 
incorporation  they  are  made  capable  of  receiving  and  hold- 
ing the  estate  devised  and  bequeathed  to  them  by  the  will  of 
Wm.  Guthrie,  as  has  been  held  in  such  cases  by  the  court* 
of  Virginia  ;  and  they  further  say  that  they  have  not 
reached  the  limit  of  two  millions  of  dollars,  imposed  upon 
their  property  by  the  said  act,  nor  will  the  estate  given 
them  by  the  said  will  of  Wm.  Guthrie,  deceased,  enlarge 
their  property  so  as  to  make  it  approximate  even  the  said 
limit." 

The  cause,  having  been  regularly  matured,  came  on 
and  was  heard  on  the  1st  day  of  June,  1887,  when  the 
circuit  court  entered  its  decree,  the  substance  of  which  ia 
as  follows:  ''On  consideration  whereof,  and  the  court 
being   of   opinion   that  all   of   the   legacies   and   bequesta 
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contained  in  the  will  of  William  Guthrie,  deceased,  are 
valid,  except  the  legacy  given  to  his  daughter  Mar- 
garet Ann  Guthrie,  who  died  in  the  lifetime  of  said 
testator,  doth  decide  and  doth  order  that  the  plaintiff  Robert 
W.  Moffett,  executor  of  William  Guthrie,  deceased,  do 
proceed  to  execute  the  said  will  by  paying,  first,  the  debts 
of  his  testator,  and  the  expenses  of  administration,  and  then 
the  said  legacies  as  directed  by  the  said  will ;  and,  in  pay- 
ing the  legacy  given  by  the  said  will  to  the  'Trustees  of  the 
Greneral  Assembly  of  the  Presbyterian  Church  of  the  Uni- 
ted States,'  the  said  executor  is  hereby  authorized  to  pay  the 
same  to  W.  W.  Henry  or  Alex.  F.  Eobertson,  the  attor- 
neys of  said  corpoi-ation  in  this  cause.  And  the  court  doth 
further  adjudge,  order,  and  decree  that  the  said  Robert  W. 
Moffett,  executor  of  William  Guthrie,  deceased,  do  render 
before  one  of  the  commissioners  of  this  court  an  account  of 
the  administration  of  the  estate  of  his  testator,  and  also  a 
statement  of  all  the  assets  belonging  to  the  estate  of  the  said 
William  Guthrie,  deceased,  which  said  amount  the  said  com- 
missioner shall  examine,  state,  and  settle,  and  report  the 
same,"  etc.  And  from  this  decree  the  heirs  at  law  of  said 
testator  obtained  an  appeal  to  this  court. 

This  case  stands  substantially  upon  the  same  footing  as 
the  case  just  decided,  of  Trustees  of  the  General  Assembly 
of  the  Presbyterian  Church,  etc.,  et  al.  v.  Guthrie  et  al., 
antej  318.  The  only  difference — an  immaterial  one — is  that 
in  that  case  the  language  of  the  bequest  was  ''to  the  secre- 
tary of  the  Board  of  Foreign  Missions  of  the  Presbyterian 
Church  in  the  United  States,  and  known  as  'Southern 
Presbyterian  Church,'  "  which,  in  the  light  of  the  extrinsic 
evidence  explaining  the  surrounding  circumstances  and  the 
testator's  meaning,  was  held  to  mean  the  "secretary  of  the 
Executive  Committee  of  Foreign  Missions,"  etc.,  a  branch  of 
the  corporation  chartered  by  the  legislature  of  North  Carolina 
under  the  name  and  style  of  the  "Trustees  of  the  General 
1  Va  Dec— 46 
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Assembly  of  the  Presbyterian  Church  in  the  United  States/' 
which  was  held  to  be  a  valid  bequest  to  said  corporation  for 
the  use  of  said  executive  committee,  of  which  Rev.  M.  H. 
Houston  is  the  secretary ;  whereas,  in  this  case,  the  gift, 
though  by  a  diflFerent  testator,  is  directly  to  the  same  corpo- 
ration, by  its  corporate  name  and  style  aforesaid. 

The  third  and  fourth  clauses  of  th^  testator's  will  are  as 
follows:  ''(3)  I  give  and  bequeath  to  my  daughter  Margaret 
Ann  Guthrie  all  of  my  household  and  kitchen  property  she 
may  wish  to  have,  and  the  choice  of  two  of  my  hoi-ses  and 
two  of  my  cows.  I  also  give  to  my  said  daughter,  during 
her  natural  life  only,  one  thousand  dollars,  and  nine  shares 
of  stock  I  own  and  hold  of  the  Augusta  National  Bank  of 
Staunton.  The  interest,  dividends,  etc.,  from  the  same  is 
for  her  own  use  and  disposal.  The  principal,  viz.,  the  one 
thousand  dollars  and  the  nine  shares  of  stock,  as  mentioned 
above,  is  to  revert  to  my  estate,  at  the  death  of  my  said 
daughter,  and  to  be  disposed  of  as  hereinafter  provided. 
(4)  All  the  •residue  of  my  estate  I  give  and  bequeath  to  the 
Trustees  of  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States,  commonly  known  as  the 
^Southern  Presbyterian  Church,'  the  same  being  a  body 
corporate,  as  I  am  advised.  The  one  thousand  doUai-s  and 
and  the  nine  shares  of  Augusta  National  Bank  stock  given  to 
my  said  daughter  during  her  natural  life  only,  as  stated  in 
the  third  section  of  this  writing,  I  also,  at  her  death,  give 
and  bequeath  to  the  said  Trustees  of  the  said  Greneral  Assem- 
bly of  the  Presbyterian  Church  in  the  United  States,  as 
stated  in  the  preceding  section,  commonly  known  as  the 
^Southern  Presbyterian  Church.'  " 

The  bequest  is  clear  and  specific,  both  as  to  what  is  given 
and  as  to  the  corporation  to  take.  There  is  no  question 
but  such  a  corporation  can  take  such  a  bequest  for  the 
purposes  of  its  creation  and  existence.  See  Vidal  v.  Girard, 
2   How.   196  ;  Society   v.    Churchman,    80   Va.  718,    and 
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authorities  cited.  It  is  true  that  the  validity  of  the  bequest 
is  contested  upon  the  ground  that  it  is  forbidden  by  section 
17,  art  5,  of  the  constitution  of  Virginia,  forbidding  the 
incorporation  of  any  church  ;  it  being  cojitended  that  in 
granting  the  charter  to  the  appellee  corporation  the  legis- 
lature of  North  Carolina,  in  eflFect,  incorporated  the  Pres- 
byterian Church,  and  that  said  corporation  is  opposed 
to  the  policy  of  the  law  of  Virginia,  and  cannot  take  the 
bequest  in  question.  The  proposition  is  wholly  untenable. 
But  it  need  not  be  discussed,  as  it  was  fully  considered  in 
the  preceding  case  of  Trustees  v.  Guthrie,  and  rejected. 
The  case  here  is  in  all  respects  governed  by  the  Churchman 
Case,  supray  and  the  case  just  decided,  of  Trustees  v.  Guth- 
rie, ante^  318.  The  decree  of  the  circuit  court  is  eminently 
proper  and  must  be  affirmed.     Decree  affirmed. 
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ft  Parr  &  al. 

V. 

Saunders. 

{Supreme  Court  of  Appeals  of  Virginia  ^  Augusts,  1880,) 
[11  S.  E.  Rep.  979.] 

Fraudulent  Conveyances — Case  at  Bar.* 

A  father,  having  debts  amounting  to  $20,000,  and  property  not 
exceeding  $17,000,  conveyed  to  his  son  R.  two  pieces  of  land,  the 
price  recited  being  $10,000.  A  month  later  he  conveyed  to  his  son 
W.,  in  trust  for  his  creditors,  all  his  personal  property,  amounting 
to  $1,300,  reserving,  however,  control  and  the  right  to  use  it  for 
five  years,  without  accounting  to  any  one.  Two  weeks  later,  he 
caused  certain  land  which  he  had  bought,  but  of  which  he  had 
never  taken  a  conveyance,  to  be  conveyed  to  his  son  W.  The  land 
was  worth  $4,000,  but  the  consideration  on  which  the  conveyance 
was  made  was  that  W.  should  pay  the  $850  purchase  money  still 
due  thereon,  and  give  to  his  father  his  services  as  a  physician. 
Soon  thereafter  judgments  ^ere  rendered  against  the  father 
amounting  to  $10,000.  Prior  to  the  conveyance  to  R.,  the  father 
had  given  his  note  of  $10,000  to  one  G.,  in  settlement  of  the  latter's 
claims  for  services  rendered  as  a  clerk.  The  consideration  of  the 
conveyance  to  R.  was  that  he  should  assume  and  pay  this.  In  fact 
R.  paid  but  a  few  hundred  dollars  of  it,  and  G.,  who  lived  part 
of  the  time  with  R.  and  part  of  the  time  with  the  father,  never 
pressed  the  claim, — in  fact,  took  in  place  thereof  R.'s  note  for  a 
small  amount,  and  his  promise  to  do  certain  things.  Moreover,  it 
appeared  that  neither  R.  nor  his  father  expected  that  they  would 
have  to  pay  G.  much  of  anything.  Thereafter  R.,  shortly  before 
going  into  bankruptcy,  conveyed  the  land  to  W.  The  father 
continued  in  possession  of  the  premises  until  his  death :  held,  that 
the  transactions  were  voluntary,  and  in  fraud  of  the  father's  cred- 
itors. 


*See  monographic  note  on  ** Fraudulent  and  Voluntary  Convey- 
ances," Va.  Rep.  Anno. 
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Same— Rights  and  Liabilities  of  Grantee— Case  at  Bar. 

The  vendor  of  the  land  which  was  conveyed  to  W.  having  a  pur- 
<chase-money  lien  thereon  for  $850,  W.  was  entitled  to  be  reimbursed 
for  such  part  thereof  as  he  paid  after  his  father's  creditors  brought 
suit  for  the  land. 

Same— Suit  to  Set  Aside — Rights  and  Liabilities  of  Grantee. 

In  a  suit  by  creditors  to  set  aside  a  fraudulent  conveyance,  the 
grantee  can  be  held  liable  for  rents  and  profits  prior  to  the  time  of 
the  decree  against  him,  where  the  creditors  had  already  obtained 
judgments  against  the  debtor. 

Appeal  from  circuit  court,  Essex  county. 

^on£S  c&  Bouldin^  for  appellants. 

John  A,  Meredith^  for  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

The  appellants  filed  their  bill  in  the  circuit  court  of  Essex 
county,  for  the  purpose  of  setting  aside,  as  fraudulent,  cer- 
tain deeds  executed  by  John  Saunders  to  his  sons,  Robert  and 
Walton  Saunders.  The  circuit  court  was  of  opinion  the 
<leed  of  trust  executed  to  Walton  Saunders  the  12th  of  Feb- 
ruary, 1866,  was  fraudalent  and  void  as  to  creditors,  and  so 
-declared  in  its  decree  of  the  26th  of  April,  1867.  No  com- 
plaint is  made  of  that  decree  by  either  of  the  parties,  and  it 
will  not  be  further  considered.  The  circuit  court  was, 
however,  further  of  opinion  that  the  plaintiffs  (the  appellants*- 
and  other  creditors  of  John  Saunders)  had  failed  to  make 
out  a  case  of  fraud  in  the  two  deeds  executed  by  John  Saun- 
ders to  Robert  Saunders  the  4th  of  January,  1866,  and 
accordingly,  at  the  July  terra,  1876,  the  court  entered  a 
decree  dismissing  so  much  of  the  bill,  original  and  amended, 
*s  related  to  these  deeds.  The  court  was  further  of  opinion 
that  the  property  known  as  * 'Mount  Nebo"  is  liable  to  the 
-creditors  of  John  Saunders  to  the  extent  of  the  purchase 
money  paid  by  him,  and  to  Walton  Saunders  for  the  amount 
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paid  by  him  ;  and  an  order  was  entered  for  the  purpose  of 
ascertaining  the  sums  respectively  paid  by  said  parties. 
From  that  decree  the  appeal  in  this  case  was  taken,  and  to  it 
our  inquiries  must  be  directed. 

The  first  question  to  be  considered  is  whether  the  deeds 
to  Robert  Saunders  are  fraudulent  and  void  as  to  creditors. 
In  order  properly  to  decide  this  question,  we  must  look  at 
the  indebtedness  of  John  Saunders  at  the  time ;  the  value  of 
his  estate,  real  and  personal ;  the  disposition  made  by  him  of 
that  estate ;  and  the  circumstances  attending  and  f ollowing^ 
the  execution  of  the  deeds  themselves.  It  appears  then  that 
in  January,  1866,  John  Saunders'  indebtedness  amounted 
to  about  $23,000,  exclusive  of  the  debt  claimed  to  be  due 
Mortimer  Gravatt,  hereafter  to  be  more  particularly  men- 
tioned. His  property,  real  and  personal,  did  not  exceed 
the  value  of  $17,000  ;  so  that  in  fact  he  was  then  actually 
insolvent.  If  he  had  not  then  been  sued  he  certainly  was 
very  soon  afterwards  ;  for  it  appears  that  judgments  were 
rendered  against  him  at  the  April  teim,  1866,  to  the  amount 
of  $10,000.  In  this  condition  of  things,  John  Saundera 
executed  to  his  son  Robert,  then  residing  in  the  state  of 
Alabama,  the  two  deeds  already  referred  to, — the  one  con- 
veying an  estate  known  as  ^'Wheatland,"  containing  447 
acres,  at  the  price  of  $9,000 ;  the  other  conveying 
<'Loretto,"  the  family  residence,  containing  4  acres,  a 
•  dwelling-house,  store-house,  and  other  outbuildings,  at  the 
price  of  $1,000.  By  deed  bearing  date  the  6th  of  February, 
1866,  John  Saunders  conveyed  in  trust  to  his  son  Walton 
Saunders,  for  the  benefit  of  his  creditors,  his  entire  personal 
estate,  of  the  value  of  about  13  or  14  hundred  dollars, 
reserving,  however,  in  the  deed  complete  control  of  the  prop- 
erty, with  the  right  to  hold,  use,  and  enjoy  the  same  for 
the  space  of  five  years,  without  accountability  to  any  one. 
It  further  appears  that  John  Saunders  had  purchased  of 
William  L.  Waring  a  tract  of  land  known  as  ''Mount  Nebo,'^ 
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at  the  price  of  $3,993.75,  and  that  he  had  paid  all  the  pur- 
chase money  except  about  $850  ;  but  he  had  received  no 
conveyance.  On  the  15th  of  February,  1866,  he  caused 
this  tract  to  be  conveyed  to  his  son  Walton  Saunders,  upon 
the  consideration,  as  stated  in  the  answer  of  Walton 
Saunders,  that  he  would  pay  the  balance  of  the  purchase 
money,  amounting  to  $850,  and  also  settle  and  reside  near 
his  father,  practice  there  his  profession  as  a  physician,  and 
give  the  latter  his  counsel  and  assistance  in  his  declining 
years.  It  will  thus  be  seen  that  John  Saunders,  in  the 
short  space  of  a  month  or  two,  and  obviously  in  anticipa- 
tion of  the  judgments  about  to  be  rendered  against  him, 
had  divested  himself  of  his  entire  estate,  the  greater  portion 
of  it,  and  by  far  the  most  valuable,  being  conveyed  to  his 
two  sons.  The  only  part  of  it  dedicated  to  his  creditors 
was  of  little  value  compared  with  the  other,  and  is  accom- 
panied with  reservations  which  enable  the  grantor  to  con- 
sume the  whole  of  it  before  the  rights  of  creditors  attach. 
The  transaction  speaks  for  itself.  Every  impartial  mind 
will  at  once  declare  the  presumption  of  fraud  to  be  almost 
irresistible,  and  only  to  be  repelled  by  the  strongest  and 
most  persuasive  evidence. 

Let  us  next  inquire  into  the  facts  relied  upon  to  sustain 
these  conveyances.  It  seems  that  John  Saunders,  for  many 
years  prior  to  the  war,  was  a  merchant  in  Essex  county, 
and  that  Mortimer  Gravatt  was  his  clerk,  doing  business 
upon  an  agreed  salary  of  from  two  to  five  hundred  dollars, 
a  very  small  portion  of  which  had  ever  been  paid.  In  April, 
1865,  Saundei-s  and  Gravatt  had  a  settlement,  which  showed 
a  balance  of  $9,859.04  due  Gravatt,  for  which  amount 
Saunders  executed  his  bond  to  Gravatt.  In  November,  1865, 
it  was  agreed  between  John  Saunders  and  Robert  Saunders 
that  the  latter  should  become  the  purchaser  of  the  two  es- 
tates of  his  father  known  as  "Wheatland"  and  "Loretto," 
at   the  price  of  $10,000  ;  and,  in   consideration  thereof. 
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Robert  Saunders  was  to  assume  the  payment  of  the  debt 
due  Gravatt,  which  was  about  sufficient  to  absorb  the  whole 
amount  of  the  purchase  money  of  the  two  estates.  In 
accordance  with  this  understanding,  Robert  Saunders  entered 
into  an  arrangement  with  Gravatt  by  which  he  assumed  the 
payment  of  and  became  the  owner  of  the  bond  held  by 
Gravatt  upon  John  Saunders.  It  is  insisted  that  all  this 
was  done  in  the  utmost  good  faith  ;  that,  in  the  absence  of 
any  bankrupt  law,  John  Saunders  had  the  right  to  prefer 
any  one  of  his  creditors,  and^  as  Gravatt  had  been  for 
many  years  a  member  of  his  family, — ^a  clerk  who  had  ren- 
dered long  and  meritorious  services, — it  was  but  just  and 
proper  he  should  make  some  arrangement  to  secure  him. 
This  is  the  position  of  the  appellee,  the  correctness  of  which 
may  be  conceded,  provided  the  bona  fides  of  the  transaction 
in  established.  The  facts  already  stated  show  that  the  pur- 
pose of  John  Saunders,  in  anticipation  of  the  judgments  to 
be  rendered  against  him,  was  to  place  his  entire  estate  be- 
yond the  reach  of  his  creditors.  That  Robert  Saunders  had 
notice  of  his  intentions  will  be  made  clear  in  the  course  of 
this  opinion.  The  correspondence  of  the  parties  shows 
that  neither  John  nor  Robert  Saunders  ever  for  a  moment 
entertained  the  idea  of  paying  Gravatt  the  full  amount  of 
his  debt.  Both  of  them  thought,  and  indeed  so  declared, 
he  would  be  easily  satisfied,  and  the  result  proved  they 
were  correct  in  their  calculations.  That  debt,  however,  to 
its  full  amount,  was  to  be  used  for  the  purpose  of  screening 
the  property  from  the  demands  of  northern  creditoi's.  It 
appears  that  in  November,  1866,  Gravatt  assigned  the  bond 
to  Robert  Saunders.  At  that  time  it  amounted  to  some- 
thing over  $11,000.  In  consideration  of  the  assignment, 
Robert  Saunders  executed  his  bond  to  Gravatt  for  $3,000, 
with  three  years'  interest  deducted  ;  and  he  further  agreed 
to  furnish  Gravatt,  as  soon  as  practicable,  a  store-house  or 
place  of  business,  and,  as  soon  as  the  store-house  or  place  of 
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business  was  provided,  then  he  was  to  furnish  a  sufficient 
<;ash  capital  to  carry  on  a  substantial  mercantile  trade. 
Who  was  to  have  the  privilege  of  determining  when  it  was 
practicable  to  furnish  the  store-house  or  place  of  business, 
and  where  it  was  to  be  located,  whether  in  Virginia  or 
Alabama,  does  not  appear.  And  we  are  equally  in  the  dark 
HS  to  what  then  constituted  '<a  sufficient  cash  capital  to  carry 
on  a  substantial  mercantile  trade,"  or  which  of  the  parties 
was  to  decide  that  question.  That  a  bona  fide  creditor 
would  surrender  a  debt  of  $11,000,  the  product  of  a  life  of 
labor,  upon  a  vague  and  uncertain  undertaking  of  this  sort 
by  his  debtor,  seems  almost  incredible.  After  all  this,  we 
are  not  surprised  to  learn  that  Robert  Saunders  never 
furnished  the  store-house  or  place  of  business,  nor  the 
cash  capital  ;  and  all  that  he  ever  paid  upon  his 
bond  of  $3,000  was  the  sum  of  $500.  It  does  not 
appear  that  Gravatt  ever  even  demanded  the  fulfillment 
of  these  obligations.  He  went  to  Alabama  and  lived 
with  Robert  Saunders  a  year.  He  then  returned  to  Virginia, 
and  has  resided  here  ever  since  with  the  family  of  John 
Saunders.  In  May,  1868,  Robert  Saunders  went  into  bank- 
ruptcy. A  few  months  before  doing  so,  however,  he  con- 
veyed both  Wheatland  and  Loretto  to  his  brother,  Walton 
Saunders,  at  the  nominal  price  of  $12,000,  the  payment  of 
which  was  acknowledged  on  the  face  of  the  deed.  In  his 
schedule  in  bankruptcy  he  did  not  allude  to  this  sale.  He 
surrendered  neither  houses  nor  money.  He  did  not  even 
include  Mortimer  Gravatt  in  his  list  of  creditors.  As  Rob- 
ert Saunders  resided  in  Alabama,  and  his  principal  indebt- 
edness was  contracted  in  that  state,  it  is  very  probable  his 
creditors  were  never  informed  of  these  transactions,  or  of 
the  pretended  purchase  by  which  he  became  the  owner  of 
the  estate  in  Virginia.  Mortimer  Gravatt,  however,  knew 
of  the  bankruptcy,  and  of  the  death  ot  Robert  Saunders, 
of  the  conveyances  to  Walton  Saunders,  and  yet,  down  to 
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the  time  of  trial  of  this  cause,  in  November,  1874,  it 
does  not  appear  he  had  concerned  himself  in  any  manner 
about  his  debt,  or  that  he  had  made  the  slightest  effort  to 
secure  the  fulfillment  of  Robert  Saunders'  contract  with  him. 
It  is  very  possible  that  Gravatt  may  have  had  some  claim 
against  John  Saunders  for  services  rendered.  He  was  an 
intimate  friend  of  the  family,  strongly  attached  to  both 
father  and  sons.  He  himself  had  no  family,  and  probably 
cared  but  little  about  enforcing  the  collection  of  his  debt. 
He  was,  however,  very  willing  to  enter  into  any  arrange- 
ment by  which  John  Saunders'  property  might  be  secured 
to  him  against  the  claims  of  his  northern  creditors,  and  he 
was  content  that  Saunders'  debt  to  him  should  be  the  means 
by  which  that  object  was  effected.  If  anything  was  actually 
due  him,  he  no  doubt  relied  upon  the  generosity  as  well  as 
gratitude  of  the  family  to  repay  him  at  some  future  period. 
The  result  proved  that  both  John  and  Robert  Saunders  were 
correct  in  supposing  that  he  would  be  easily  satisfied.  What 
has  been  the  result  of  this  family  arrangement?  John 
Saunders,  the  debtor,  continued  in  the  possession  and  enjoy- 
ment of  his  estate  to  the  day  of  his  death.  Since  that  time, 
his  son  Walton  Saunders  has  been  in  possession  as  owner 
without  paying  one  dollar  to  anybody,  except,  indeed,  the 
small  amount  he  may  have  paid  to  Waring  in  discharge  of 
his  lien  as  vendor  on  Mount  Nebo.  Not  one  of  the 
numerous  creditors  of  John  Saunders  has  been  paid,  and, 
if  Gravatt  is  to  be  considered  a  hoimjide  creditor,  he  has 
received  only  $500  upon  his  large  debt  of  more  than 
$10,000.  If  a  transaction  of  this  sort  can  stand  the  ordeal 
of  a  court  of  equity,  the  principles  of  the  common  law, 
and  the  statutes  prohibiting  fraud,  are  a  delusion  and  a 
mockery. 

The  learned  counsel  for  the  appellee  has,  however,  laid 
much  stress  upon  the  fact  that  his  clients  were  called  upon 
for  a  discovery,  and,  having  made  that  discovery,  in  response 
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to  the  bills,  their  answer  must  be  taken  as  true  until  over- 
thrown by  the  testimony  of  two  witnesses,  or  one  witness 
with  corroborating  circumstances ;  and  no  such  testimony 
has  been  furnished  in  this  case  showing  the  existence  of  fraud 
in  these  transactions.  It  is  all-sufficient  to  say,  in  reply  to 
this  view,  that  an  answer  may  be  overthrown  as  well  by 
circumstances  as  by  the  direct  testimony  of  witnesses.  A 
transaction  may,  of  itself,  and  by  itself,  furnish  the  most 
satisfactory  proof  of  fraud,  so  conclusive  as  to  outweigh  the 
answer  of  the  defendants,  and  even  the  evidence  of  witnesses. 
The  circumstances  attending  and  following  a  transaction  are 
often  of  such  a  character  as  to  leave  not  even  a  shadow  of 
doubt  as  to  the  real  object  and  motive  of  the  parties  engaged 
in  it.  And  where  that  is  the  case,  as  the  one  before  us,  it 
is  rash  to  attempt  to  claim  any  advantage  from  an  answer 
because  it  is  responsive  to  the  bill.  Experience  attests  that 
in  a  majority  of  cases  fraud  can  only  be  established  by  cir- 
cumstances. The  motives  and  intentions  of  the  parties  can 
only  be  judged  of  by  their  actions,  and  the  nature  and  char- 
acter of  the  transaction  in  which  they  are  engaged.  These 
often  furnish  more  conclusive  evidence  than  the  most  direct 
testimony.  Let  it  be  conceded,  however,  that  Gravatt's 
debt  was  a  just  one.  Still,  if  he  permitted  it  to  be  used  for 
the  purpose  of  protecting  his  debtor's  property  against  the 
claims  of  creditors,  the  transaction  is  fraudulent  and  void. 
If  a  creditor  be  privy  to  a  fraudulent  intent  on  the  part  of 
his  debtor,  and  take  a  deed  to  secure  his  own  debt,  with  pro- 
visions to  hinder  and  delay  other  creditors,  the  deed  will  be 
void,  although  his  only  motive  was  to  secure  his  own  debt, 
and  the  other  provisions  were  forced  upon  him  by  the  debtor 
as  the  only  means  of  having  his  own  debt  secured.  Garland 
V.  Rives,  4  Rand.  (Va.)  282  ;  Henderson  v.  Hunton,  26 
Gratt.  933,  934,  and  cases  there  cited.  It  must  be  further 
borne  in  mind  that  Gravatt  is  not  before  the  court  asserting 
any  claim   to  the  payment  of  his  debt.     The  only   person 
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claiming  title  to  the  property,  and  controverting  the  right 
of  the  appellee,  is  Walton  Saunders,  who  confessedly  has 
never  paid  one  dollar  to  anybody,  unless,  indeed,  he  has  made 
payment  to  Waring  in  discharge  of  the  vendor's  lien.  I  say 
confessedly,  because  it  is  not  pretended  he  ever  paid  Robert 
Saunders  the  purchase  money  for  Wheatland  and  Loretto. 
If  he  has,  it  devolved  u{X)n  him  to  show  it.  It  was  easy  for 
him  to  produce  his  receipts  and  vouchers  showing  the  fact. 
He  filed  his  deed  as  evidence  without  a  word  of  explanation. 
Besides,  the  fact  was  notorious  that  Walton  Saunders  has 
been  throughout  utterly  insolvent.  Without  protracting 
this  discussion  further,  I  think  the  two  deeds  executed  by 
John  Saunders  to  Robert  T.  Saunders,  and  the  deed  from 
Robert  T.  Saunders  to  Walton  Saunders,  were  fraudulent 
and  void,  and  the  transaction  or  arrangement  between  John 
Saunders  and  Walton  Saunders,  by  which  Mount  Nebo  was 
conveyed  to  Walton  Saunders,  was  also  fraudulent  and  void, 
and  the  circuit  court  erred  in  not  so  holding. 

The  further  question  to  be  considered  is  whether  Walton 
Saunders  is  entitled  to  a  lien  upon  Mount  Nebo  for  any  pay- 
ments he  may  have  made  in  discharge  of  the  vendor's  lien, 
in  pursuance  of  the  arrangement  between  him  and  his  father, 
John  Saunders.  The  rule  settled  by  the  courts  is  that, 
where  the  conveyance  is  actually  fraudulent,  it  is  not  per- 
mitted as  security  for  any  purpose.  It  is  impossible  that  a 
<leed  can  be  permitted  to  stand  as  security  if  it  is  to  be  ad- 
judged void  ah  initio.  In  Sands  v.  Codwise,  4  Johns.  597, 
Kent,  C.  J.,  said  he  presumed  there  is  no  instance  to  be 
met  with  of  any  reimbursement  of  indemnity  afforded  by  a 
court  of  chancery  to  ^ particeps  ct'imijiis  in  a  case  of  posi- 
tive fraud.  A  different  rule  prevails,  however,  where  the 
deed  is  obtained  under  suspicious  circumstances,  or  which  is 
only  constructively  fraudulent.  In  this  latter  class  of  cases, 
the  deed  is  permitted  to  stand  as  security  for  the  purpose  of 
reimbursement  or  indemnity.     In  Boyd  v.  Dunlap,  1  Johns. 


Digitized  by  VjOOQIC 


Va.  Dec]  Parb  v.  Saunders.  733 

Ch.  482,  Chancellor  Kent  said  nothing  could  be  more  equi- 
table than  this  mode  of  dealing  with  those  conveyances  of 
such  indecisive  and  dubious  aspect  that  they  cannot  be  en- 
tirely suppressed  or  entirely  supported  with  satisfaction  and 
safety.  See  Henderson  v.  Hunton,  26  Gratt.  935,  where 
this  question  is  a  good  deal  discussed,  and  the  authorities 
cited.  There  is  no  doubt,  as  already  stated,  the  arrange- 
ment between  John  and  Walton  Saunders,  by  which  Mount 
Nebo  was  conveyed  to  the  latter,  was  a  part  and  parcel  of 
the  scheme  set  on  foot  to  protect  the  property  of  John 
Saunders  against  the  claims  of  creditors,  and  was  therefore 
fraudulent  and  void.  And  yet  it  is  by  no  means  clear  that 
the  case  is  within  the  influence  of  the  rule  already  adverted 
to.  Walton  Saunders  assumed  payment  of  the  unpaid  pur- 
chase money,  not  to  John  Saunders,  but  to  Waring,  the 
vendor,  and  became  individually  bound  to  him.  The  pay- 
ments made  by  Walton  Saunders  were  made  to  Waring, 
whose  lien  was  primary  and  absolute, — a  lien  which  bound 
the  property  in  preference  to  all  other  claims.  Conceding, 
therefore,  the  existence  of  fraud,  I  cannot  see  why  Walton 
Saunders  should  be  denied  the  benefit  of  the  vendor's  lien. 
I  am  not  entirely  satisfied  with  the  distinction  here  made,  and 
yet  it  seems  to  me  the  case  stands  upon  a  different  ground 
from  that  of  a  debtor  who  conveys  to  a  particeps^  and  which, 
being  void,  is  not  a  security  for  any  purpose.  In  this  case 
there  is  no  fraudulent  conveyance.  The  money  paid  is  not 
to  the  fraudulent  debtor,  but  to  a  third  person,  whose  lien 
was  undisputed  and  paramount,  and,  if  not  so  paid,  could  have 
been  enforced  against  the  land.  Besides,  whatever  amount 
may  have  been  paid  by  Walton  Saunders  must  have  been 
paid  when  this  bill  was  filed,  in  1806.  The  creditors,  hav- 
ing asserted  a  claim  to  the  property,  and  having  by  their 
suit  placed  it  under  the  jurisdiction  of  the  court,  must  recog- 
nize all  the  payments  as  made  for  their  benefit,  and  in  dis- 
charge of  a  lien  upon  it  paramount  to  their  claims.     I  think. 
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therefore,  the  account  directed  by  the  circuit  court  should  ba 
limited  to  such  payments  as  were  made  by  Walton  Saunders 
after  the  institution  of  this  suit.  With  this  restriction,  I 
see  no  objection  to  the  account.  What  has  been  said  in  this 
connection  is  based  on  the  assumption  that  Waring  retained 
a  vendor's  lien  on  the  land,  to  which  Walton  Saunders'  can 
be  substituted.  This  point  can  be  determined  by  the  circuit 
court  by  reference  to  Waring's  deed,  which  is  not  in  the 
record. 

The  next  question  is  as  to  the  liability  of  Walton  Saun- 
ders for  rents  and  profits  of  the  lands  received  by  him,  or 
which  might  have  been  received,  while  he  has  been  in  pos- 
session. His  counsel  insists  that  he  cannot  be  held  so  liable, 
except  from  the  time  of  the  decree  which  may  be  rendered 
against  him.  Until  such  decree,  he  is  entitled  to  the  pos- 
session of  the  lands  under  the  deeds  from  John  Saunders. 
They  rely  upon  the  case  of  Blow  v.  Maynard,  2  Leigh  29, 
in  which  it  was  held  that  where  the  debtor  makes  a  convey- 
ance of  real  estate  to  the  use  of  his  children,  upon  a  bill  by 
a  creditor  after  debtor's  death  against  grantee's  children, 
who  claim  under  the  deed,  and  the  conveyance  is  declared 
voluntary  and  fraudulent,  the  grantees  are  not  accountable 
for  rents  and  profits  prior  to  the  decree.  This  decision 
was  placed  mainly  upon  the  ground  that  the  heir  is  entitled 
to  the  possession  of  the  lands  descended  until  there  is  a 
judgment  or  decree,  and,  until  the  creditor  obtains  such 
judgment  or  decree,  he  is  not  entitled  to  claim  rents  and 
profits.  It  was  conceded  in  that  case  by  the  judges  that  if 
there  had  been  a  judgment  against  the  ancestor  in  his  life- 
time, the  fraudulent  donee,  whether  a  stranger  or  the  heir, 
would  be  liable  for  the  rents  and  profits  enjoyed  by  him,  and 
lost  to  the  creditor  by  reason  of  the  fraud.  This  court,  in 
the  more  recent  case  of  Elder  v.  Harris,  went  further,  and 
decided  that  in  cases  of  actual  fraud  the  creditor  is  entitled 
to  a  decree  for  rents  and  profits,  although  he  noiay  have  no 
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judgment.  The  reason  is  that  it  would  be  the  rankest  injus- 
tice to  allow  the  fraudulent  grantee  to  throw  any  impediment 
in  the  way  of  the  creditor  to  hinder  and  delay  him  in  the 
collection  of  his  debt  by  any  possible  device,  and,  in  the 
meantime,  to  appropriate  to  his  own  use  the  rents  and 
profits,  and  at  last,  after  years  of  expensive  litigation,  to 
turn  the  creditor  over  to  a  tract  of  land  impaired  in  value, 
and  worn  out  by  injudicious  cultivation.  Such  a  doctrine 
is  but  an  invitation  to  protracted  litigation  and  a  premium 
for  fraud.  Elder  v.  Harris  is  not  reported,  and  none  of 
us  can  speak  with  absolute  confidence  as  to  the  period  fixed 
for  the  commencement  of  the  account  of  rents  and  profits. 
It  was,  however,  anterior  to  the  filing  of  the  bill,  probably 
the  date  of  the  fraudulent  alienation.  The  decision  is  fully 
sustained  by  the  case  of  Com.  v.  Kicks,  1  Gratt.  416,  and  by 
numerous  cases  in  other  states,  cited  in  4  Minor's  lust, 
marg.  p.  1137,  and  in  Bump,  Fraud.  -Conv.  (3d  Ed.)  612. 
Without  undertaking  now  to  say  whether  the  rule  adopted 
in  Elder  v.  Harris  will  be  universal,  or  generally  followed 
by  this  court,  it  is  not  necessary  to  rely  upon  it  in  the  pres- 
ent ease,  for  it  appears  that  judgments  were  rendered  against 
John  Saunders  in  his  lifetime  to  the  amount  of  $10,000,  as 
far  back  as  the  year  1866.  The  bill  was  filed  also  in  the 
same  year,  and,  under  the  decision  of  this  court,  the  cred- 
itor so  filing  his  bill  to  impeach  a  conveyance  for  fraud 
acquires  thereby  a  lien  upon  the  property  fraudulently  alien- 
ated. The  year  1866  might,  therefore,  consistently  with  the 
soundest  principles,  be  adopted  as  the  beginning  of  the  account 
of  rents  and  profits.  It  appears,  however,  that,  with  the 
exception  of  the  Mount  Nebo  property,  Walton  Saunders 
did  not  become  the  owner,  or  pretended  owner,  of  any  of  the 
lands  until  January,  1868,  when  the  deed  was  executed  to 
him  for  Wheatland  and  Loretto  by  Robert  Saunders.  Wal- 
ton Saunders  cannot,  therefore,  be  charged  with  rents  and 
profits  except  from  that  year.     He  certainly  ought  to  be 
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held  liable  from  that  time,  because  he  has  held  these  lands 
ever  since,  without  having  paid  one  cent  for  them  to  any- 
body. He  assumed  ownership  when  he  knew  the  title  under 
which  he  claimed  was  fraudulent,  and  a  suit  was  pending 
assailing  it  on  that  ground.  The  rent  of  the  Mount  Nebo 
property  is  a  matter  of  very  little  importance,  I  imagine, 
and  the  year  1868  may  be  adopted,  as  proposed,  for  com- 
mencing that  account  also.  For  the  reasons  stated,  my 
opinion  is  the  decree  of  the  circuit  court  is  erroneous,  and 
must  be  reversed,  and  a  decree  entered  here  in  conformity 
with  the  views  expressed. 
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Lewis 

V. 

Commonwealth. 

{Supreme  Couri  of  Appeals  of  Virginia^  March  ip;  i8gi.) 

[12  S.  E.  Rep.  1050.] 

Criminal  Law — Venire  Facias — Omission  of  in  Record. 

Ck)de  Va.  2  3156,  provides  that  in  civil  cases  no  irregularity  in 
any  writ  of  venire  facias  shall  be  sufficient  to  set  aside  a  verdict 
unless  the  party  making*  the  objection  was  injured  thereby,  or 
unless  the  objection  was  made  before  the  swearing  of  the  jury. 
By  Act  Jan.  18,  1888,  this  provision  is  made  to  apply  to  felony 
cases :  held^  that  this  does  not  apply  where  the  record  fails  to  show 
any  venire  in  a  felony  case,  and  the  omission  of  the  writ  is-  a 
fatal  error. 

A.  H,  Dickinson  and  T.  N.  Welsk^  for  plaintiff  in  error. 

B.  Taylor  Scott,  Atty.  Gen.^  for  the  Commonwealth. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Spottsylvania  county,  rendered  on  the  27th  day  of  January, 
1891,  refusing  a  writ  of  error  to  a  judgment  of  the  county 
court  of  said  county,  rendered  at  the  December  term,  1890, 
by  which  the  plaintiff  in  error,  John  Lewis,  was  convicted 
of  the  crime  of  seduction,  and  sentenced  to  the  penitentiary 
for  two  years.  The  case  is  as  follows  :  At  the  September 
term  of  the  said  county  court  of  Spottsylvania  county  the 
said  John  Lewis,  the  plaintiff  in  error,  was  indicted  by  a 
regular  grand  jury,  composed  of  12  persons,  for  this:  That 
he  did,  on  the  10th  day  of  July,  1889,  in  the  said  county, 
unlawfully  and  feloniously,  under  promise  of  marriage, 
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seduce  and  have  illicit  intercourse  with  one  Ida  May  Dunna- 
way,  an  unmarried  female,  and  of  previous  chaste  character, 
and  afterwards  failed  and  refused  to  marry  her.  The  said 
John  Lewis  was  arrested  upon  a  bench-warrant,  and  carried 
before  C.  J.  Bolander,  a  justice  of  the  peace  for  the  said 
county,  on  the  Ist  day  of  September,  1890.  On  the  15th 
of  September,  1890,  the  case  was  called  before  another  jus- 
tice of  the  peace,  named  P.  B.  Pritchett,  and  by  him  contin- 
ued to  the  17th  of  that  month,  at  the  place  named  by  the  first 
justice,  Spottsylvania  Courthouse,  to  be  further  heard  at  a 
place  called  ^'Buchanan's  Store."  On  the  17th  of  Septem- 
ber the  case  was  again  brought  before  Justice  Bolander,  who, 
by  virtue  of  authority  granted  by  section  3972  of  the  Code 
of  Virginia,  associated  with  him  three  other  justices  of  the 
said  county,  namely,  S.  C.  Paytes,  W.  L.  Waite,  and  P.  B. 
Pritchett,  and,  the  case  being  examined  before  the  said  four 
ju'stices,  the  three  justices  last  named  were  of  opinion  to  dis- 
charge the  accused,  but  the  said  C.  J.  Bolander,  the  justice 
before  whom  the  accused  was  first  brought,  being  of  a  dif- 
ferent opinion,  he  sent  the  case  on  to  the  county  court  of  the 
said  county  for  trial,  where,  the  case  coming  on  to  be  heard, 
the  accused  moved  the  county  court  to  discharge  him,  because 
three  out  of  the  four  justices  before  whom  he  was  examined 
dissented  from  the  action  of  the  one  who  had  sent  him  on  for 
trial  ;  but  this  motion  the  county  court  overruled,  and  the 
case  was  continued.  The  case  coming  on  for  trial  at  the 
December  term  of  the  said  court,  the  accused  demurred  to 
the  indictment,  and  moved  to  quash  the  same,  which  motion 
the  court  overruled,  and  the  defendant  pleaded  not  guilty, 
and  a  jury  was  summoned  by  the  sheriff  from  a  list  furnished 
by  the  judge,  and  the  trial  proceeded;  but  the  record  does 
not  disclose  the  list  of  20  persons  furnished  by  the  judge  of 
the  said  court,  nor  that  there  was  any  venire  facias  issued 
in  the  case.  The  jury  found  the  accused  guilty,  and  fixed 
the  term  of  his  imprisonment  in  the    penitentiary  at  two 
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years.  The  court  having  at  the  trial  given  certain  instructions 
to  the  jury,  and  refused  others  offered  by  the  accused,  the 
accused  moved  the  court  to  set  aside  the  verdict,  and  grant 
him  a  new  trial,  and  in  arrest  of  judgment,  because  the  same 
is  not  according  to  the  law  and  the  evidence.  The  court 
granted  a  temporary  suspension  of  judgment  for  some  days, 
from  day  to  day,  and  the  accused  offered  marriage  to  the 
said  Ida  May  Dunnaway,  which  proposal  of  marriage  the 
said  prosecutrix  rejected,  and  said  that  she  would  not  marry 
Lewis ;  that  she  wanted  her  revenge,  and  now  had  it.  And 
the  accufc«ed  offered  to  the  court,  to  support  his  motion  in 
arrest  of  judgment,  the  affidavits  of  several  witnesses,  among 
them  that  of  A.  B.  Rawlings,  the  attorney  for  the  common- 
w.ealth,  that  he  (the  accused)  had  offered  to  condone  the 
offense  by  offering  marriage,  but  that  the  prosecutrix 
declined  to  marry  him,  saying  ^'that  she  is  not  aggrieved 
in  the  manner  and  form  as  the  law  defines  such  an  offense 
as  charged  in  the  indictment,  but  was  only  trying  to  work, 
through  the  courts,  a  personal  ill-feeling  she  had  against  the 
defendant."  But  the  court  overruled  the  motion  in  arrest 
of  judgment,  and  refused  to  set  aside  the  verdictof  the  jury, 
and  entered  judgment  upon  the  same,  and  sentenced  the 
accused  accordingly ;  whereupon  the  accused  applied  to  the 
Hon.  W.  S.  Barton  for  a  writ  of  error  to  the  said  judgment, 
which  was  refused  on  the  27th  day  of  January,  1891,  when 
the  accused  applied  to  this  court  for  a  writ  of  error,  which 
was  granted. 

The  first  assignment  of  error  is  that  the  accused  had  been 
convicted  without  due  process  of  law,  the  grand  jury  having 
consisted  of  12  persons,  being  a  regular  grand  jury,  whereas 
section  3977  of  the  Code  of  Virginia  provides  that:  *'A 
regular  grand  jury  shall  consist  of  not  less  than  sixteen  nor 
more  than  twenty-four  persons,  and  a  special  grand  jury  of 
not  less  than  six  nor  more  than  nine  persons."  But  there  is 
no  error  in  this  action  of  the  court,  section  3977  of  the  Code 
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of  Virginia  having  been  amended  by  the  act  approved  Feb- 
ruary 25,  1890,  and  the  said  section,  as  amended,  provide* 
that  *'a  regular  grand  jury  shall  consist  of  not  less  than  nine- 
nor  more  than  twelve  persons,"  etc.     Acts  1889-90,  p.  91. 
There  was  no  error  in  the  action  of  the  county  court  in  over- 
ruling  the   demurrer   to  the  indictment.     The  indictment 
correctly  sets  forth  the  offense  charged,  and  is  good  in  all 
respects.     But  there  was  no  venire  facids  in  the  case,  unless 
we  can  consider  the  recital  that  the  jury  was  summoned  by 
the  sheriff  from  a  list  furnished  by  the  judge  ;  and  this  error,, 
appearing  by  the  record,  is  fatal  to  this  case.     In*  the  late 
case  of  Jones  v.  Com.,  ante,  226,  this  question  was  decided 
in  this  court.     The  case  is  conclusive  of  this  case,  and,  hav- 
ing  been  so  recently  decided  here,  it  is  not  necessary  to 
again  discuss  the  question.     See  that  case  and  the  cited  case 
of  Hall  v.  Com.,  80  Va.  555,  and  cases  cited.     The  venire 
facias  must  appear  affirmatively  by  the  record  to  have  been 
issued.     The  provision  of  section  3156  of  the  Code  as  to 
civil  cases  provides  that  no  irregularity  in  any  writ  of  venire 
faciaSy  etc.,  shall  be  sufficient  to  set  aside  a  Verdict,  unless- 
the   party   making   the  objection  was  injured  thereby,  or 
unless  the  objection  was  made  before  the  swearing  of  the 
jury ;  and  this  provision  is  made  to  apply  to  felony  cases 
by  act  of  January  18,  1888.     Acts  1887-88,  p.  18.     It  was 
said  as  to  this  in  Jones  v.  Com. ,  supra^  that  this  was  intended 
to  cure  any  irregularity  in  the  venire  facias^  but  not  to  apply 
to  a  felony  case  in  which  there  is  no  venire  at  all.     And  the 
venire  is  held  to  be  part  of  the  due  process  of  law  which  the 
legislature  has  provided,  etc.     The  omission  to  issue  a  venire 
facias  was  held  to  be  a  fatal  defect  in  that  case,  and  it  is  so 
in  this  case,  and  the  judgment  complained  of  must,  for  that 
cause,  be  I'cversed,  and  the  ease  remanded  to  the  county 
court  for  a  new  trial  to  be  had  therein.     It  is  not  necessary 
to  consider  any  other  question  raised  here,  and  the  case  will 
be  reversed  and  remanded  for  this  error  alone.     Judgment 
reversed. 
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TiMBERLAKE's   Adm'B  &  AL. 

V. 

Jennings  &  ai.. 

{Supreme  Court  of  Appeals  of  Virginia^  March  26,  1891,) 

[13  S.  B.   Rep.  28.] 

Secondary  Evidence — Administrator's  Bond — Loss  of  Record. 

The  entry  in  a  ** fiduciary  book,"  in  which  Ck)de  Va.  1849,  c. 
132,  2  1,  and  Code  1860,  c.  132,  2  1,  required  the  clerk  of  the  court 
to  keep  a  record  of  personal  representatives  and  their  sureties,  is, 
in  the  absence  of  the  bond  and  other  records,  which  were  lost 
during  the  war,  sufficient  to  show  the  fact  of  the  suretyship  of  the 
persons  named  therein.     Hinton  and  Richardson,    JJ.,  dissenting. 

W.   W,  Gordon^  for  appellants. 

J.  F,  Hvhbard^  Conwa/y  Sands  and  George  P.  Hard^ 
ior  appellees. 

Fauntleboy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  personal  representative  of  Thomas 
N.  Timberlake,  deceased,  and  the  personal  representative  of 
B.  B.  Jones,  deceased,  from  a  decree  of  the  circuit  court  of 
New  Kent  county,  rendered  October  27,  1888,  in  a  suit  pend- 
ing in  the  said  court  in  the  name  of  the  heirs  and  distribu- 
tees of  Isaac  S.  Jennings,  deceased,  complainants  originally, 
against  A.  1.  E.  Jennings,  administrator  of  I.  S.  Jennings, 
deceased,  and  Thomas  N.  Timberlake  and  H.  D.  Vaiden ; 
all  of  which  parties  defendant  being  dead,  the  suit  is  pro- 
<;eeding  against  their  personal  representatives.  The  suit 
was  instituted  to  enforce  a  settlement  of  the  estate  accounts 
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of  said  A.  I.  E.  Jennings  as  administrator  of  the  estate  of 
I.  S.  Jennings,  deceased,  and  to  compel  payment  of  the 
balance  charged  to  be  due  from  the  said  administrator  of 
I.  S.  Jennings  and  said  T.  N.  Timberlake  and  H.  D.  Vaiden, 
who  are  alleged  to  have  been  the  sureties  of  the  said  A.  I.  E. 
Jennings  upon  his  official  bond  as  such  administrator  afore- 
said. The  said  Timberlake  and  Vaiden  in  their  lifetime  and 
their  personal  representatives  since  and  now  do  not  deny 
positively  that  the  said  Timberlake  and  Vaiden  were  ever 
sureties  on  the  administration  bond  of  the  said  A.  I.  E. 
Jennings,  administrator  of  I.  S.  Jennings,  deceased,  but 
only  to  the  best  of  their  belief  they  were  not,  and  A.  1.  E. 
Jennings,  administrator,  in  his  answer  also  says  that  he  does 
**not  think"  that  they  were  his  sureties  on  his  administra- 
tion bond.  The  sole  issue  now  before  this  court  is  whether 
the  said  T.  N.  Timberlake  and  H.  D.  Vaiden  were  sureties 
of  said  A.  I.  E.  Jennings,  as  administrator  of  Isaac  S.  Jen- 
nings, deceased,  on  his  official  bond  as  such.  The  bond  it- 
self, executed  by  A.  I.  E.  Jennings  as  administrator  of  Isaac 
S.  Jennings,  deceased,  is  not  produced,  nor  is  it  or  any  copy 
of  it  to  be  found  in  the  records  of  the  county  court  of  New 
Kent  county,  where  said  A.  I.  E.  Jennings  qualified  as  ad- 
ministrator of  I.  S.  Jennings,  deceased.  The  only  thing 
offered  and  relied  on  by  the  complainants  I.  S.  Jennings' 
distributees  as  record  evidence  of  the  execution  of  the  said 
administrator's  bond  by  the  said  T.  N.  Timberlake  and  H. 
D.  Vaiden  as  sureties  thereon  is  an  entry  in  a  book  produced 
and  claimed  by  the  complainants  to  be  the  fiduciary  book 
which  was  kept  by  the  clerk  of  the  county  court  of  New 
Kent  county  as  the  record  of  the  executorial  and  administra- 
tion bonds.  Is  that  book  the  genuine  '^fiduciary  book,'* 
and  is  the  entry  in  it,  relied  on  by  the  complainants,  conclu- 
sive evidence  of  the  execution  of  said  bond  by  A.  I.  E.  Jen- 
nings, and  T.  N.  Timberlake  and  H.  E.  Vaiden  as  his  sure- 
ties, in  the  absence  of  the  bond  itself?     The  court  below  has 
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said  in  the  decree  of  October  27,   1888,  complained  of,  that 
it  is,  and  this  appeal  is,  on  this  issue,  from  that  decree. 

It  is  not  disputed — but  is  a  fact  in  the  record — that  A.  I. 
E.  Jennings  did  qualify  as  the  administrator  of  I.  S.  Jen- 
nings, deceased,  in  the  county  court  of  New  Kent  county,  on 
the  8th  of  December,  1859,  and  did  then  give  bond  as  such, 
with  some  one  or  more  as  his  sureties  ;  and  the  only  ques- 
tion here  in  issue  is,  who  were  these  sureties  ?  The  Code  of 
1849,  c.  132,  §  1,  and  the  Code  of  1860,  c.  132,  §  1, 
require  the  clerks  of  the  courts  to  keep  a  record  in  a 
book  of  all  the  personal  representatives,  their  sureties, 
etc.  The  act  of  1869-70,  c.  293,  changed  this.  No  minute 
book  of  1859  is  produced,  and  no  bond ;  but  it  is  proved 
that  the  most  important  of  the  records  of  New  Kent  county 
court's  clerk's  office  were  taken  to  Richmond  in  1862 
for  safety  and  were  deposited  in  the  state-house,  and  were 
doubtless  burned  there  in  1865.  The  sole  evidence  adduced 
as  record  evidence  is  this  book,  called  a  **Fiduciary  Book," 
which  is  said  to  have  been  taken  to  some  northern  state,  and 
restored  after  the  war.  This  book  contains  an  entiy  of  A. 
I.  E.  Jennings  as  administrator  of  Isaac  S.  Jennings,  deceased, 
and  of  Thomas  N.  Timberlake  and  H.  D.  Vaiden  as  his 
sureties,  in  a  bond  in  the  penalty  of  $4,000  of  8th  of 
December,  1859.  Thomas  Barham,  as  commissioner  in 
chancery,  says  that  of  his  own  knowledge  Timberlake  and 
Vaiden  were  sureties  upon  the  official  bond  of  A.  I.  E.  Jen- 
nings, administrator  of  Isaac  S.  Jennings,  deceased,  but  the 
court  sustained  an  exception  to  his  ipse  dixit  as  evidence. 
Madison  I.  Martin  testifies  that  there  was  an  entry  made  in 
this  ^'fiduciary  book"  in  1866,  of  Andrew  J.  Martin,  as 
administrator  of  Mary  T.  Timberlake,  when  it  should  have 
been  Madison  I.  Martin,  etc.  John  G.  Green  testifies  to 
the  burning  of  the  state-house  in  Richmond,  and  O.  M. 
Chandler  to  the  removal  of  the  records  of  the  county  court 
of  New  Kent,  in  1862,  to  Richmond.     The  testimony  is  that 
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this  entry  of  A.  I.  Jennings  as  administrator  of  I.  S.  Jen- 
nings, deceased,  and  T.  N.  Timberlake  and  Henry  D.  Vaiden 
as  his  sureties,  was  in  what  was  in  1859  kept  as  the  fiduci- 
ary book  in  the  clerk's  office  of  the  county  court  of  New 
Kent  county,  in  accordance  with  the  requirements  of  the 
law,  and  was  in  the  handwriting  of  John  D.  Christian,  who 
was  then  the  clerk  in  that  office  of  that  court.  This  case  is 
one  of  the  many  occasioned  by  the  destruction  or  derange- 
ment of  court  records  and  record  evidence  in  the  counties 
of  Virginia  by  the  casualties  of  war,  and  the  extraordinary 
circumstances  compel  a  departure  from  the  strict  and  beaten 
track  of  record  evidence.  There  is  an  entry  in  a  book  identi- 
fied and  fully  proved  to  have  been  the  one  kept  in  the  clerk's 
office  of  the  county  court  of  New  Kent  county,  in  the  hand- 
writing of  the  then  clerk,  John  D.  Christian,  as  the  **list  of 
fiduciaries,"  as  required  by  the  Codes  of  1849  and  1860, 
which  fully  proves  that  A.  I.  E.  Jennings  did  duly  qualify 
as  administrator  of  I.  S.  Jennings,  deceased,  and  T.  N. 
Timberlake  and  Henry  D.  Vaiden  as  his  sureties  as  such 
administrator,  December  8,  1869.  Our  judgment  is  that 
the  decree  complained  of  is  without  error  in  holding  the 
estates  of  T.  N.  Timberlake,  deceased,  and  Henry  D.  Vaiden, 
deceased,  liable  as  sureties  aforesaid,  and  the  said  decree 
must  be  affirmed. 

Lacy,  J.,  absent.     Hinton   and  Richardson,  JJ.,  dis- 
sent.    Lewis,  J.,  concurs. 
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Stinson 


Barley's  Ex'r  &  al. 

{Supreme  Court  of  Appeals  of  Virginia,  Feb,  4^  1892,) 

[14  S.  £i.  Rep.  531.] 

Partnership — Dissolution— Case  at  Bar. 

By  a  partnership  agreement  S.  sold  a  stock  of  goods  to  B. ,  and 
rented  him  his  store  at  a  certain  rental,  **B.  to  have  absolute  con- 
trol" of  the  mercantile  branch  of  the  business.  After  the  termina- 
tion of  the  partnership,  on  S.  *s  refusal  to  allow  B.  to  occupy  the 
store  longer,  B.,  after  twice  inviting  S.  to  be  present  at  the  taking 
of  the  inventory,  removed  the  goods  to  the  store  of  a  firm  which 
had  purchased  them :  held,  that  B.  did  not  remove  the  goods  to 
prevent  a  fair  estimate  of  their  value. 

Same — Same— Accounting—Case  at  Bar. 

In  a  suit  to  settle  the  partnership  accounts  S.  could  not  complain 
of  an  order  by  the  court  to  the  commissioner  to  increase  the  value 
put  by  him  on  partnership  goods  that  were  chargeable  to  B. 

Appeal  from  circuit  court,  Warren  county. 

Suit  in  equity  by  Barley's  executor  and  others  against 
Stinson  to  settle  partnership  accounts.  Decree  for  plain- 
tiffs.    Defendant  appeals.     Affirmed. 

Holmes  Conrad^  for  appellant. 

Cook  cfe  Son  and  S.  Fergitson  Beach,^  for  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity,  brought  by  the  executor  of  W. 
H.  Barley  for  a  settlement  of  the  partnership  accounts  of 
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Barley  &  Stinson.  The  chief  subjects  of  contention  seem 
to  be,  as  the  counsel  for  the  appellee  states,  a  stock  of  goods 
and  merchandise  on  hand  at  the  time  of  the  dissolution  of 
their  partnership,  and  a  quantity  of  brandy  manufactured 
by  them  on  a  farm  called  the  **Cove  Vineyard."  Various 
accounts  were  taken,  and  on  the  23d  of  February,  1888,  the 
court  in  the  meantime  having  had  the  estimated  value  of  the 
stock  of  merchandise  of  the  partnership  of  Barley  &  Stinson 
which  went  into  the  hands  of  Barley  increased  to  the  extent 
of  dS^  per  cent,  of  its  reported  value,  decreed  in  favor  of 
Barley's  executor  for  the  difference  appearing  to  exist 
between  Barley  and  Stinson  on  the  settlement  of  the  partner- 
ship accounts  and  the  amount  of  a  judgment  due  from  Stinson 
to  Barley.     From  this  decree  Stinson  has  appealed. 

The  case  has  been  argued  for  the  appellant  here  as  if 
Barley  had  been  guilty  of  some  spoliation  or  concealment  of 
evidence,  but  we  can  discover  nothing  in  the  record  to  coun- 
tenance this  contention.  By  the  original  contract  of  part- 
nership, Stinson,  who  had  a  store  in  the  town  of  Front  Royal, 
sold  his  stock  of  goods  to  Barley,  and  rented  him  his  store- 
rooms, for  the  purpose  of  conducting  a  mercantile  business, 
for  the  term  of  three  years,  leaving  it  optional  with  Barley 
to  terminate  the  business  and  renting  at  any  time  after  one 
year  by  giving  thirty  days'  notice  thereof ;  Barley  to  pay 
Stinson  for  rent  at  the  rate  of  $75  quarterly;  "Barley  to 
have  absolute  control  and  management  of  the  business.'* 
When,  therefore,  after  the  partnership  had  been  terminated, 
and  Stinson  had  refused  to  allow  Barley  to  occupy  the  store 
with  the  merchandise  longer.  Barley  had  nothing  left  him 
but  to  remove  the  goods  to  some  other  place,  as,  in  this  case, 
to  a  store  occupied  by  the  firm  of  Barley  &  Beatty,  to  whom 
they  were  sold  by  Barley.  There  is  nothing  in  this  conten- 
tion— Barley  having  twice  invited  Stinson  to  be  present  at 
the  taking  of  the  inventory  of  said  merchandise — to  arouse 
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even  a  suspicion  that  the  goods  were  removed  to  prevent  a 
fair  estimate  of  their  value  from  being  obtained. 

Nor  have  we  been  able  to  find  any  objection  to  the  mode 
adopted  by  the  court  for  ascertaining  the  quantity  of  brandy 
manufactured  by  the  firm  of  Barley  &  Stinson.  The  court 
required  that  the  commissioner  should  be  governed  in  mak- 
ing his  estimate  by  the  quantity  stamped  by  the  federal 
government,  and  to  charge  Barley  for  the  same  at  the  rate 
of  $2.50  per  gallon  after  making  a  deduction  of  four  gallons 
in  each  barrel  for  shrinkage,  evaporation,  or  other  unavoid- 
able loss  in  quantity.  This  direction  seems  to  be  justified  by 
the  evidence,  and,  in  our  judgment,  gives  Stinson  all  that  he 
is  entitled  to  on  this  score. 

The  last  objection  is  made  by  the  appellee  to  the  action  of 
the  court  in  directing  that  the  commissioner  should  enlarge  the 
value  put  by  him  upon  the  stock  of  goods,  but,  upon  looking 
at  the  evidence,  we  think  that  the  evidence  may  be  found  to 
justify  this  action,  and  as  it  is  not  to  the  prejudice  of  the 
appellant,  he  at  least  cannot  complain.  For  these  reasons 
the  decree  appealed  from  will  be  affirmed. 
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Norfolk  &  W.  R.  Co. 

V, 

Lindamood' s  Adm'r. 

{Supreme  Court  of  Appeals  of  Virginia^  March  24^  1892,) 

[14  8.  E.  Rep.  694.] 

Injury  by  NegNgence  of  Fellow  Servants — Liability  of  the  Company 
— Case  at  Bar. 
Locomotive  engineers  on  the  same  road  are  fellow  servants,  and 
where  one  is  killed  in  a  collision  occasioned  by  the  negligence  of 
another  in  disobeying  the  train  dispatcher's  orders,  and  by  his 
own  negligence  in  running  at  a  speed  forbidden  by  the  rules  of 
the  company,  there  can  be  no  recovery.  Railroad  Co.  v.  Donnelly's 
Adm'r  (Va.),  14  S.  E.  Rep.  692,  followed. 

This  was  an  action  of  trespass  on  the  case  brought  by  D. 
C.  Lindamood's  administrator  against  the  Norfolk  &  West- 
ern Eaiiroad  Company  for  the  negligent  killing  of  plaintiff's 
intestate.  From  a  judgment  for  plaintiff,  defendant  brings 
error.     Reversed. 

T.  J,  Kirkpatrick  and  S,  Griffin^  for  plaintiff  in  error. 

F,  S.  Blair,  for  defendant  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Giles  county,  rendered  on  the  17th  day  of  May,  1890,  in 
an  action  at  law  therein  pending,  wherein  D.  C.  Lindamood's 
administrator  is  plaintiff,  and  the  Norfolk  &  Western  Sail- 
road  Company  is  defendant.  The  suit  is  an  action  of  tres- 
pass on  the  case  in  the  circuit  court  of  Giles  county,  for  the 
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recovery  of  $10,000  damages  for  the  alleged  careless  and 
negligent  killing,  by  the  Norfolk  &  Western  Railroad  Com- 
pany, its  agents,  servants,  and  employees,  of  the  appellee's 
intestate,  D.  C.  Lindamood,  on  the  10th  day  of  February, 
1889.  On  the  17th  day  of  May,  1889,  in  the  said  action  in 
the  said  court,  a  jury  rendered  a  verdict  in  favor  of  the 
said  plaintiff  for  $7,600  against  the  defendant  company, 
upon  which  said  verdict  the  said  circuit  court  entered  judg- 
ment accordingly.  It  appears  from  the  record  that  D.  C. 
Lindamood,  the  plaintiff's  intestate,  was  the  engineer  on 
one  of  the  defendant  company's  engines  that  was  driving  the 
train  of  empty  freight  cars  moving  westward,  in  the  county 
of  Giles,  between  Ripplemead  and  Pearisburg  stations, 
upon  the  said  Norfolk  &  Western  Railroad.  C.  S.  Lucas  was 
the  conductor  upon  this  train,  designated  ''extra  20,"  and 
running  by  and  under  telegraphic  orders.  At  the  same  time 
another  train,  loaded  with  coal,  and  designated  ''3,  No.  66 j 
engine  156,"  was  moving  eastward,  in  the  said  county,  on 
the  track  of  the  said  defendant's  road,  on  which  train  Mox- 
ley  was  conductor  and  Sclater  was  engineer,  running  under 
and  by  the  telegraphic  orders  of  the  same  train  dispatcher 
of  the  said  company.  On  the  10th  day  of  February,  1889, 
a  telegraphic  order  was  issued  by  the  train  dispatcher  of 
the  said  company,  directing  that  extra  20,  going  west, 
should  meet  and  pass  extra  165  and  third  No.  66,  engine 
156,  going  east,  at  Shumate,  a  switch  or  siding  about  two 
miles  west  of  Pearisburg  station  ;  and  by  the  terms  of  the 
said  order,  on  its  face,  and  by  the  regulation  of  the  com- 
pany, the  conductor  and  the  engineer  of  each  train  were  to 
have  copies  of  the  said  order.  The  order  was  all  right, 
and  it  was  duly  received  and  receipted  for  by  the  said  con- 
ductors and  engineers  of  the  said  trains  respectively,  whose 
duty  it  was  to  obey  it.  Moxley,  the  conductor,  and 
Sclater,  the  engineer,  on  train  third  66,  engine  156,  each 
received  the  said  order,  but  overlooked  or  disregarded  it ; 
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and  did  not  wait  at  Shumate  until  extra  20,  going  west, 
had  reached  there,  but  left  before  extra  20  reached  there,  and 
collided  with  it  near  Pearisburg  station,  at  7  o'clock  a.  m., 
February  10,  1889,  and  D.  C.  Lindamood,  engineer  on 
extra  20,  was  killed  in  the  collision. 

The  record  shows  that,  at  the  time  of  the  said  collision, 
Lindamood  was  running  his  train,  in  violation  of  the  rules 
of  the  company,  at  more  than  35  miles  an  hour,  when  the 
maximum  rate  allowed  by  the  rules  was  18  miles  an  hour  ; 
and  that  he  had  the  window  of  his  cab  shut,  and  he  was 
lying  upon  his  side,  instead  of  being  on  the  lookout,  and 
that  he  did  not  have  his  engine  under  his  control,  as  the 
regulations  require,  upon  the  approach  to  a  station.  The 
rules  of  the  company,  and  the  other  testimony  in  the  record, 
show  that  the  conductor  and  engineer  on  each  of  the  said 
trains  were  equally  and  severally  responsible  for  the  safe 
conduct  of  their  train  ;  and  that  the  conductor  and  engineer 
in  charge  of  one  train  had  no  authority  or  direction  over 
the  conductor  and  engineer  on  the  other  train  ;  that  each  of 
them  operated  his  respective  train  under  orders  of  the  train 
dispatcher  ;  that  they  were  all  In  the  same  department  of 
the  service  of  the  company, — the  transportation  and  traffic 
department ;  in  its  pay  and  employ  as  servants  having  a 
common  master,  with  no  subordination  or  authority  i?iter 
sese^  and  running  trains  at  the  same  time,  on  the  same  part 
of  the  defendant's  road.  There  is  no  contention  that  the 
company  was  guilty  of  any  negligence  in  the  condition  of 
the  road,  in  the  confusion  of  its  orders,  or  in  the  omission 
of  any  incumbent  duty  or  obligation  to  its  employees  ;  nor 
does  the  declaration  allege  negligence  or  want  of  care,  either 
in  selecting  or  retaining  in  its  employ  incompetent  or 
unskillful  servants,  but  it  only  sets  forth  and  charges  that 
the  killing  of  the  plaintiff's  intestate,  the  engineer,  D.  C. 
Lindamood,  on  the  train  extra  20,  was  caused  by  the  negli- 
gence,   default,  and  unlawful  act  of  the  company's  other 
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servants,  the  engineer  Sclater  and  the  conductor  Moxley 
upon  the  colliding  train,  third  No.  66,  engine  166 ;  which 
negligence  and  default  the  declaration  imputes  to  the 
company,  and  for  which  it  charges  that  the  company 
is  liable  in  damages.  There  was  a  demurrer  to  the 
declaration,  which  the  court  overruled;  and  there  was 
a  motion  to  set  aside  the  verdict,  and  grant  a  new  trial, 
upon  the  ground  that  the  verdict  was  contrary  to  the 
law  and  the  evidence,  which  motion  the  court  overruled. 
The  facts  of  this  case  show  that  the  plaintiff's  intestate, 
the  engineer  D.  C.  Lindamood,  upon  ti*ain  extra  20,  was  a 
fellow-servant  of  the  conductor  and  engineer  on  the  train 
third  66,  engine  166,  which  collided  with  the  train  extra  20, 
and  caused  the  death  of  the  said  engineer  D.  C.  Lindamood  ; 
and  that  his  death  was  caused  by  the  misunderstanding,  neg- 
lect, or  disobedience  of  his  fellow-servants,  the  engineer 
Sclater  and  the  conductor  Moxley, — one  or  both, — upon  the 
train  3d  No.  66,  engine  166  ;  and  that  the  said  D.  C.  Linda- 
mood was  guilty  of  contributory  negligence  in  bringing 
about  his  own  death.  He  took  upon  himself,  by  his  contract 
of  service,  the  ordinary  risks  incident  to  that  service ;  and 
the  negligent  act  or  fault  of  his  fellow-servants  is  not  imput- 
able to  the  common  master  or  employer,  but  is  one  of  the 
risks  incident  to  the  service  and  assumed  by  his  contract. 
The  injured  servant,  Lindamood,  was  not  subordinate  to  the 
negligent  servant,  Sclater,  whose  neglect  or  disobedience  of 
orders  caused  the  collision,  nor  was  he  in  any  way  subject  to 
his  direction  or  control.  They  were  fellow-servants,  engaged 
in  the  same  specific  duty,  on  the  same  track,  at  the  same  time  ; 
the  one  being  no  more  charged  with  discretionary  exercise 
of  power  and  duty  of  the  common  master  than  the  other. 
They  were  not  in  the  relation,  the  one  to  the  other,  of  supe- 
rior servant.  See  the  following  authorities  :  3  Wood,  Ry. 
Law,  §§  370,  388,  392;  Id.  p.  1496  ;  Wood,  Mast.  &  S.  § 
438  ;  Moon's  Adm'r  v.  Railroad  Co.,  78  Va.  746  ;  Railroad 
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Co.  V.  McKenzie,  81  Va.  71  ;  Farwell  v.  Railroad  Corp.^ 
38  Amer.  Dec.  339;  Darrigan  v.  Railroad  Co.,  52  Ainer. 
Rep.  590;  Abend  v.  Railroad  Co.,  53  Amer.  Rep.  616; 
Brown  v.  Maxwell,  41  Amer.  Dec.  771 ;  Pierce,  R.  R.  364 ; 
Randall  v.  Railroad  Co.,  109  U.  S.  478,  3  Sup.  Ct.  Rep. 
322 ;  Steam-Ship  Co.  v.  Merchant,  133  U.  S.  375,  10  Sup. 
Ct.  Rep.* 397  ;  Railroad  Co.  v.  Murphy,  5  Amer.  Rep.  48 ; 
Gilman  v.  Railroad  Corp.,  87  Amer.  Dec.   635. 

This  case  is  nearly  identical,  in  the  facts  and  relations  of 
the  injured  and  the  negligent  fellow-servants,,  with  the  case 
of  Railroad  Co.  v.  Donnelly's  Adm'r,  14  S.  E.  Rep.  692 
(just  decided  by  this  court,  and  not  yet  officially  reported). 
Upon  the  foregoing  authorities,  we  are  of  opinion  that  the 
engineer  Lindamood,  on  the  train  extra  20,  was  the  fellow- 
4servant  of  the  conductor  Moxley  and  the  engineer  Sclater 
on  the  train  third  No.  66,  engine  156,  when  they  collided, 
February  10,  1889,  upon  the  track  of  the  defendant  com- 
pany, without  the  fault  or  negligence  of  the  said  company  ; 
and  that  the  verdict  of  the  jury  is  against  the  law  and  the 
evidence  in  the  case  ;  and  the  judgment  of  the  circuit  court 
of  Giles  county  complained  of  is  wholly  erroneous,  both 
upon  the  facts  and  the  law,  and  the  same  is  reversed  and 
annulled. 
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Farb 

V. 

Baldwin  &  al. 

{Supreme  Court  of  Appeals  of  Virginia^  March  24^  i8g2,) 

[14  S.  E.  Rep.  703.] 

Chancery  Practice — Accounts — Case  at  Bar. 

On  a  creditors'  bill,  it  appeared  that  the  debtor  had  executed  a 
deed  of  trust  on  certain  land  to  secure  a  note  given  to  complainant 
and  one  given  to  another  person ;  that  the  complainant  had  agreed 
that  the  latter  note  might  have  priority,  but  relinquished  no  other 
right ;  and  that  for  this  purpose  the  debtor  was  allowed  to  cut 
timber  on  the  land,  and  apply  the  net  proceeds  to  the  payment  of 
the  said  note :  heldy  that  a  decree  as  to  the  amount  due,  based  on  a 
commissioner's  report,  should  be  set  aside,  where  evidence  showed 
that  a  part  of  the  proceeds  of  the  timber  had  been  applied  to  an  old 
indebtedness,  instead  of  to  the  note  mentioned  in  the  deed  of  trust, 
and  that  a  certain  amount  of  timber  had  been  cut  and  sold,  and 
that  less  than  half  of  this  amount  had  been  credited  as  payment 
on  the  note,  and  that  these  errors  were  not  remedied  in  the  decree. 

This  was  a  creditors'  bill  brought  by  R.  R.  Farr  against 
Baldwin  &  Co.  From  a  decree  of  the  lower  court,  complain- 
ant appeals.     Reversed. 

J.  M.  Johnson^  for  appellant. 
R.   W.  Moore^  for  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  appellant,  R.  R.  Farr,  complains  of  a  final  decree  of 
the  circuit  court  of  Fairfax  county,  at  the  November  term, 
1  Va  Dec— 48 
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1890,  in  the  chancery  cause  therein  pending,  in  which  Bald- 
win &  Co.  are  complainants,  against  W.  D.  Wilcoxon  and 
others,  defendants.  The  suit  is  a  creditors'  bill  to  enforce 
liens,  and  to  satisfy  them  by  subjecting  several  parcels  of 
land  lying  in  Fairfax  county,  Va.,  belonging  to  said  W.  D. 
Wilcoxon.  The  cause  proceeded  regularly,  and  all  the  par- 
cels of  land  except  the  one  mentioned  in  the  decree  appealed 
from  were  sold,  and  thciproceeds  of  sale  applied  to  discharge 
the  liens  thereon.  It  appears  from  the  record  that  W.  D. 
Wilcoxon  and  Mary  M.,  his  wife,  and  Mary  E.  Selectman, 
on  the  30th  day  of  May,  1879,  executed  a  deed  of  trust  to 
one  George  W.  Blincoe,  trustee,  conveying  the  said  parcel 
of  land  in  Fairfax  county,  Va. ,  to  secure  to  Thomas  M. 
Fairfax  a  note  executed  by  W.  D.  Wilcoxon,  dated  30th 
day  of  May,  1879,  payable  two  years  after  date,  for  $900, 
with  6  per  centum  interest  from  date,  to  Thomas  M.  Fairfax  ; 
also  to  secure  a  note  executed  by  W.  D.  Wilcoxon,  dated 
17th  day  of  May,  1879,  payable  two  years  after  date,  to 
R.  R.  Farr,  with  interest  at  6  per  centum  from  date,  for 
$500.  On  the  said  deed  of  trust  there  is  this  indorsement : 
*'June  9th,  1879.  In  the  foregoing  deed  of  trust  I  am  will- 
ing that  the  claim  of  Thomas  M.  Fairfax  should  have  prior- 
ity, but  relinquish  no  other  rights.  Witness  my  hand  and 
seal.     R.  R.  Farr.     [Seal.]" 

All  matters  in  the  cause,  except  the  amount  due  said  Fair- 
fax as  secured  by  this  deed  of  trust,  were  settled  without 
any  contest.  It  appears,  from  the  evidence  in  the  record, 
that  in  1882,  after  the  aforesaid  debts  secured  in  the  deed  of 
trust  were  due,  W.  D.  Wilcoxon  obtained  the  consent  of 
the  said  R.  R.  Farr  and  Thomas  M.  Fairfax  to  have  rail- 
road ties  cut  on  the  land  embraced  in  deed  of  trust,  and 
the  net  proceeds  of  the  sale  of  the  ties  applied  to  discharge 
the  debt  due  to  Fairfax,  and  for  this  purpose  Fairfax  agreed 
to  advance  the  money  to  pay  hands  for  cutting  the  tie^,  tak- 
ing all  ties  delivered  on  the  milroad,  and,  after   deducting 
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the  money  advanced  by  him  for  the  cutting,  to  apply  the 
residue  of  the  proceeds  of  sale  of  the  ties  as  a  credit  upon 
his  deed  of  trust  debt. 

The  commissioner  to  whom  the  question  was  referred  to 
ascertain  and  report  what  amount  of  the  debt  secured  in  the 
deed  of  trust  to  Fairfax  had  been  paid,  and  what  was  still 
due  thereon,  returned  his  report,  not  taken  on  testimony, 
but  simply  from  the  deed  to  the  November  term,  1887,  and 
fixed  the  amount  as  still  due  to  Fairfax  at  the  sum  of 
$1,040.10  as  of  that  date.  This  report  was  excepted  to  by 
R.  K.  Farr,  and  without  acting  upon  the  report  or  exceptions 
the  court  recommitted  the  matter  to  the  commissioner. 
Upon  testimony,  the  commissioner  returned  a  second  report 
to  the  November  term,  1888,  which  fixed  the  amount  still 
due  upon  Fairfax's  debt  at  the  sum  of  $471.16,  as  of  that 
date.  To  this  report  Fairfax  excepted,  and  filed  an  affidavit, 
and  the  court,  without  acting  upon  the  reports  and  excep- 
tions, again  recommitted  the  matter  to  the  commissioner. 
More  depositions  were  taken,  and  were  returned  by  the 
commissioner,  along  with  his  third  report,  to  the  November 
term,  1889,  wherein  he  states  :  '<As  the  court  has  both  re- 
poi'ts,  the  evidence,  and  the  exhibits  before  it,  I  leave  the 
question  to  be  decided  by  the  court."  The  cause  was  heard 
at  the  November  term,  1890,  and  the  court  pronounced  the 
decree  complained  of  by  the  appellant,  R.  R.  Farr,  which 
sustains  and  adopts  the  report  returned  to  the  November 
term,  1887,  without  evidence,  and  fixes  the  amount  still  due 
upon  the  Fairfax  debt  at  $1,040.10,  as  of  November,  1887. 
The  error  assigned  in  the  petition  for  appeal  is  the  adoption 
of  this  report  of  November  term,  1887,  and  the  rejection  of 
the  report  of  November  term,  1888,  which,  upon  the  evi- 
dence taken  by  the  commissioner  and  returned  with  his  re- 
port, fixed  the  amount  due  upon  Fairfax's  debt  at  $471.66, 
as  of  November,  1888.  The  record  shows  that  Fairfax 
applied  $100  of  the  money  proceeds  of  the  ties  delivered  to 
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him  to  an  old  debt  due  to  him  by  WilcoxoD,  and  not  to  the 
deed  of  trust  debt,  and  this  error  was  corrected  by  the  com- 
missioner in  his  report  of  November  term,  1888.  The  evi- 
dence in  the  record  shows  distinctly  and  positively  that 
Fairfax  had  delivered  to  him  on  the  railroad,  under  the  con- 
tract, 1,600  ties,  while  he  gives  credit  upon  the  debt  secured 
to  him  in  the  deed  of  trust  for  only  762,  less  than  one-half. 
Mrs.  Selectman  paid  for  hauling  1,600  ties  to  Fairfax  on  the 
railroad,  Fairfax  paid  for  cutting  1,600  ties  on  the  land, 
and  Simpson  &  Mitchell  swear  that  they  hauled  about  1,600 
ties  to  the  railroad  for  Fairfax.  There  is  no  evidence  which 
contradicts,  or  even  tends  to  contradict,  the  testimony  of 
these  unimpeached  and  positive  witnesses.  We  are  of  opin- 
ion that  the  circuit  court  of  Fairfax  erred  in  sustaining  and 
adopting  the  report  of  November  term,  1887,  and  in  reject- 
ing, and  not  sustaining  and  adopting,  the  report  made  to 
November  term,  1888,  which  fixes  the  credits  to  go  on  the 
Fairfax  debt  at  the  sum  of  $615,  as  the  value  of  the  ties  de- 
livered to  Fairfax  on  the  railroad  under  the  contract,  leaving 
and  fixing  the  amount  still  due  on  the  Fairfax  debt  secured 
upon  the  land  at  the  sum  of  $4:71.66,  as  of  November,  1888, 
with  interest  upon  $325.28,  part  thereof,  from  May  30, 1881. 
The  decree  of  the  circuit  court  of  Fairfax  county  appealed 
from  is  wholly  erroneous,  and  it  is  reversed  and  annulled. 
Reversed. 
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Norfolk  &  W.  R.  Co. 

V. 

Briggs. 

(Supreme  Court  of  Appeals  of  Virginia^  March  ji,  i8g2.) 

[14  S.  E.  Rep.   753.] 

Kailroads — Injury  to  Employee — Contributory  Negligence—Case  at 
Bar. 

Plaintiff,  a  brakeman,  was  injured  while  attempting  to  couple 
with  a  **short  shackle,"  which  he  was  holding  up  with  his  hand* 
instead  of  using  the  coupling  stick,  as  the  rules  of  defendant  rail- 
road required.  The  injury  would  not  have  happened  if  he  had  used 
^he  coupling  stick :  held,  that  he  could  not  recover. 

Action  by  Berry  J.  Briggs  against  the  Norfolk  and 
Western  Railroad  Company.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed. 

W,  U.  Mann  and  Geo.  S.  Bernard^  for  plaintiff  in  error. 
Davis  (k  Mclhoaine^  for  defendant  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  petition  of  the  Norfolk  &  Western  Railroad  Company 
•complains  of  a  judgment  of  the  hustings  court  of  the  city  of 
Petersburg,  rendered  on  the  25th  day  of  October,  1890,  in 
a  suit  therein  pending,  in  which  Berry  J.  Briggs  is  plaintiff, 
And  the  petitioner  is  defendant.  The  suit  is  an  action  of 
trespass  on  the  case,  to  recover  damages  for  the  alleged 
negligent  injury  of  the  plaintiff,  Berry  J.  Briggs,  in  the 
-depot  yard  of  the  defendant  company  in  Petersburg,  Va. , 
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on  the  13th  of  August,  1888,  by  which  he  sustained  the 
loss  of  two  fingers  of  his  left  hand,  crushed  while  in  the  act 
of  coupling  a  car.  There  was  a  demurrer  to  the  declaration, 
which  the  court  overruled,  and  the  jury  gave  a  verdict  for 
$2,000  damages  against  the  defendant  company,  which 
verdict  the  court  refused  to  set  aside  upon  motion  on  the 
ground  that  it  was  contrary  to  the  law  and  the  evidence,  and 
the  court  entered  up  judgment  upon  the  verdict  against  the 
defendant  company  for  $2,000  damages  and  the  costs.  To 
this  action  of  the  trial  court  the  defendant  company  excepted. 
The  plaintiflf,  Berry  J.  Briggs,  had  been  in  the  employ  of 
the  Norfolk  &  Western  Railroad  Company  since  1880,  as  a 
brakeman  upon  its  freight  trains,  and  he  was  an  experi- 
enced brakeman,  and  well  acquainted  with  the  rules  and 
regulations  of  the  said  service,  and  with  all  the  dangers 
incident  to  his  duties  as  a  brakeman.  The  declaration 
alleges  that  the  plaintiff  was  an  employee  of  the  Norfolk  & 
Western  Railroad  Company,  and  was  injured  by  the  negli- 
gence of  the  said  defendant  company,  through  its  agents 
and  servants,  in  the  management  of  its  shifting-engine, 
while  he  was  undertaking  to  couple  the  said  engine  to  one  of 
the  cars  of  the  said  defendant  company  on  the  13th  of 
August,  1888.  The  account  of  the  accident,  as  given  in 
the  record,  is  that  the  plaintiff  was  attempting  to  couple 
with  the  ''short  shackle,"  which  he  was  holding  up  with  the 
two  fingers  of  his  left  hand,  instead  of  using  the  coupling 
stick  for  that  purpose,  as  the  rules  and  practice  of  the  com- 
pany required  ;  and  that,  instead  of  standing  upon  the 
foot-board  in  front  of  the  engine  for  the  coupler  to  stand  on 
in  perfect  safety,  he  was  standing  on  the  ground,  with  one 
foot  between  the  rails,  with  his  left  hand  upon  or  in  the 
draw-head,  and  that  he  lost  his  balance, — was,  to  use  his 
own  word,  "overbalanced," — and  when  the  engine  came 
back  against  the  cars  his  fingers  were  caught  and  mashed, 
which  could  not  have  been  the  case  if  he  had  been  using  the 
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coupling  stick  instead  of  his  fingers.  Looking  into  this 
record  from  the  hard  and  harsh  stand-point  of  a  demurrer 
to  evidence,  the  plaintiflf's  own  statement  makes  out  a  clear 
case  of  gross  contributory  negligence,  and  neglect  or  diso- 
bedience of  the  regulations  of  the  defendant  company  by 
the  plaintiff,  and  proves  that  he  was  the  author  of  his  own 
misfortune.  He  says  that  if  he  had  taken  out  the  short 
shackle,  and  put  in  the  draw-bar,  the  accident  would  not  have 
happened  ;  that  he  had  been  ordered  to  do  all  the  shifting 
with  the  draw-bar ;  that  the  draw-bar  was  on  the  front  of 
the  engine,  where  he  put  it ;  that  ^'unthoughtedly"  he  had 
most  forgotten  that  the  shackle  was  in  the  front  end  of  the 
engine,  and  that  he  was  not  thinking  about  the  shackle  until 
he  got  near  the  car.  In  other  words,  that  he  had  forgotten 
his  duty,  and  failed  to  obey  a  plain  direction  of  the  com- 
pany, which,  according  to  his  own  statement,  if  he  had 
carried  it  out,  would  have  saved  the  accident  and  his  injury. 
According  to  the  oft-repeated  decisions  of  this  court,  his 
own  contributory  negligence  being  the  proximate  cause  of 
the  injury  the  plaintiff  cannot  maintain  his  action  against 
the  defendant  company.  See  Darracott  v.  Railroad  Co. ,  83 
Va.  288,  2  S.  E.  Rep.  511  ;  Sheeler's  Adm'r  v.  Railroad 
Co.,  81  Va.  188  ;  Railroad  Co.  v.  Cottrell,  83  Va.  512,  3 
S.  E.  Rep.  123.  ''When  the  gist  of  the  action  is  the  com- 
pany's negligence  in  not  furnishing  competent  servants,  its 
negligence  in  that  regard  must  be  distinctly  alleged." 
Pierce,  R.  R.  384.  See,  also,  Blake  v.  Railroad  Co.,  70 
Me.  60.  In  the  plaintiff's  declaration  in  the  case  at  bar 
there  is  no  allegation  of  general  negligence,  or  of  incompe- 
tent or  unskillful  servants,  or  of  their  being  over-worked. 
And  if,  indeed,  there  had  been,  the  proof  in  the  record 
does  not  sustain  such  an  allegation.  1  Greenl.  Ev.  (14th 
Ed.)  §  63  ;  Smith  v.  Causey,  28  Ala.  655  ;  Abbott  v. 
Railroad  Co.,  83  Mo.  271  ;  Murphy  v.  Wilson,  44  Mo. 
313  ;  Edens  v.    Railroad  Co.,   72   Mo.    212  ;  Buffington  v. 
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Railroad  Co.,  64  Mo.  246;  Waldhier  v.  Railroad  Co.,  71 
Mo.  514  ;  Price  v.  Railroad  Co.,  3  Amer.  &  Eng.  R.  Cas. 
375. 

The  servant  assumes  the  risk  of  hazard  of  the  business  as 
the  master  conducts  it,  and  if  he  knows  the  method  of  the 
service,  and  still  remains  in  the  service,  he  cannot  recover, 
although  there  may  be  a  safer  way  or  method  of  doing  the 
same  business.  Improvement  Co.  v.  Andrew,  86  Va.  270, 
9  S.  E.  Rep.  1015.  We  are  of  opinion  that  the  hustings 
court  of  Petersburg  erred  in  overruling  the  motion  to  set 
the  verdict  aside,  and  to  grant  a  new  trial,  and  our  judg- 
ment is  to  reverse  and  annul  the  said  judgment  of  the 
hustings  court,  to  set  the  verdict  aside,  and  to  remand  the 
case  for  a  new  trial. 
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HUTCHINGS'  Adm'r 

V, 

Commercial  Bank  &  al. 

{Supreme  Court  of  Appeals  of  Virginia^  April  6,  iSpj.) 

[17  S.  E.   Rep.  477.] 

Curtesy — Property  Subject  to  Wife's  Separate  Estate.* 

Acts  1877-78,  c.  248,  {  2,  after  providing  that  nothing  therein 
shall  be  so  construed  as  to  deprive  a  husband  of  curtesy  in  the 
real  estate  of  the  wife,  or  the  wife  of  dower  in  the  real  estate  of 
the  husband,  provides  that  the  sole  and  separate  estate  -created  by 
any  gift,  grant,  or  devise,  shall  be  held  according  to  the  terms 
and  powers  and  be  subject  to  the  provisions  and  limitations  thereof, 
and  to  the  provisions  and  limitations  of  the  act  * 'so  far  as  they  are 
in  conflict  therewith'* :  held,  that  the  husband  is  entitled  to  curtesy 
in  the  wife's  separate  estate,  notwithstanding  that  the  estate  is  so 
held  under  deeds  of  settlement  as  to  bar  the  husband  of  curtesy ; 
the  power  being  given  the  wife  to  devise  at  pleasure,  and  she 
having  devised  to  others  than  the  husband. 

Appeal  from  circuit  court  of  city  of  Danville. 

Bill  by  the  Commercial  Bank  and  others  against  Sue  R. 
Hutchings'  administrator.  Decree,  from  which  defendant 
appeals.     Affirmed. 

K  E.  Bouldin^  for  appellant. 
Peatiiss  cfe  HarriB^  for  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  certain  decrees  of  the  circuit  court 
of  the  city  of  Danville,  rendered  on  the  11th  day  of  June, 

*See  monographic  note  on  **Curtesy,"  Va.  Rep.  Anno. 
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1891,  and  on  the  24:th  day  of  March,  1892,  respectively. 
The  bill  was  filed  in  this  cause  by  the  appellee  the  Cbmmer- 
cial  Bank  against  the  appellant,  Boisseau,  administrator  of 
Sue  R.  Hutchings,  and  as  the  next  friend  of  the  infant  chil- 
dren of  the  said  Sue  R.  Hutchings.  and  J.  R.  Hutchings, 
seeking  to  subject  the  separate  estate  of  the  said  Sue  R. 
Hutchings  to  the  payment  of  her  note  as  security  for  her 
husband,  John  R.  Hutchings,  and  to  subject  the  curtesy  of 
John  R.  Hutchings  in  her  real  estate  to' the  payment  of  his 
debts,  and  to  settle  an  account  between  the  estate  of  the  said 
Sue  R.  Hutchings  and  John  R.  Hutchings,  and  to  have  an 
account  of  the  money  advanced  by  John  R.  Hutchings  to  his 
wife  and  expended  in  erecting  a  dwelling  house  upon  her 
lot.  The  defendant  John  R.  Hutchings  answered  that  his 
late  wife  did  not  agree  to  become  his  security  to  the  plaintiff 
for  more  than  $2,500,  but  that  she  agreed  to  become  his 
security  for  $2,500,  and  no  more;  but  that  in  his  transac- 
tions with  the  bank  he  had  become  indebted  to  the  bank  in 
the  sum  of  $2,497.  That  he  executed  a  deed  in  trust  to  his 
codefendant  P.  H.  Boisseau,  mentioned  in  the  bill,  by  which 
he  conveyed  to  him  and  delivered  certain  choses  in  action  to 
C.  B.  Keesee  to  aid  the  said  trustee  in  collecting  them.  That 
he  had  no  interest  in  the  said  dwelling  house.  That  he  and 
said  Sue  R.  Hutchings  were  married  in  1880,  and  on  the  10th 
of  June,  1881,  Thomas  B.  Doe,  her  father,  conveyed  to  a 
trustee  a  lot  on  West  Main  street  for  the  sole  and  separate 
use  and  benefit  of  his  daughter,  free  from  the  debts  and  lia- 
bilities of  her  husband.  That  the  said  respondent,  being 
then  in  good  circumstances,  free  of  debt,  built  a  dwelling 
house  on  said  lot  with  his  money,  and  he  and  his  wife  lived 
there  for  some  years.  That  his  wife  bought  a  lot  on  Broad 
street,  at  the  sale  of  her  father's  lands,  and  it  was  paid  for 
out  of  her  interest  in  her  father's  estate.  That  on  the  16th 
of  April,  1884,  lot  No.  9  and  the  half  of  lot  No.  11,  on  Broad 
street,    were   sold  to  Sue  R.   Hutchings,  and  conveyed  to  a 
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trustee  for  the  sole  and  separate  use  of  said  Sue  R.  Hutch- 
ings,  to  sell,  convey  in  trust,  or  devise,  as  she  might  desire. 
This  deed  Avas  signed  by  respondent  and  his  wife.  That  this 
is  the  lot  on  Broad  street  referred  to  in  the  will  of  Sue  R. 
Hutohings,  on  which  a  dwelling  house  was  built,  and  which 
the  will  gives  respondent  the  privilege  of  living  in.  That 
to  build  this  house  on  the  Broad  street  lot  the  house  and  lot 
oi)  Main  street  was  conveyed  in  trust  to  secure  $2,000  bor- 
rowed to  build  the  house  on  Broad  street,  as  is  stated  in  the 
said  deed,  and  it  was  so  used,  and,  in  addition,  respondent 
paid  $500  on  the  said  dwelling ;  and  denies  the  charge  in  the 
plaintiflfs'  bill  that  the  debts  secured  in  the  Boisseau  deed 
were  not  ionafide^  and  says  that  the  several  amounts  stated 
to  be  due  to  Sue  R.  Hutchings  were  due  to  her,  and  were 
part  of  her  separate  estate.  The  defendant  P.  H.  Boisseau 
answered  that  he  knew  little,  of  his  own  knowledge,  concern- 
ing the  circumstances  stated  in  the  answer  of  his  codefendant 
John  R.  Hutchings,  but  he  believes  them  to  be  true ;  that 
he  is  not  advised  whether  the  said  John  R.  Hutchings  took 
any  estate  in  the  Broad  street  dwelling  or  not,  and  submits 
the  question  to  the  court.  The  infant  defendants  made  for- 
mal answer  by  their  guardian  ad  litem^  and  submit  their 
interest  to  the  court.  The  will  of  Sue  R.  Hutchings  gave 
(1)  to  her  children,  the  infant  defendants,  all  of  her  estate, 
real  and  personal ;  (2)  to  her  husband  ''the  privilege  of  stay- 
ing or  living  in  the  dwelling  house  on  Broad  street  during 
his  life,  free  of  charge,  as  a  home  for  him  ;"  (3)  "but  the 
said  house  and  lot  should  in  no  way  be  liable  for  his  debts, 
nor  the  rents  and  profits  thereof." 

The  circuit  court  decreed  an  account  (1)  of, the  debts  due 
from  the  estate  of  Sue  R.  Hutchings'  estate  ;  (2)  an  account 
of  her  real  estate,  and  what  had  been  done  with  it ;  (3)  an 
account  of  the  transactions  of  her  administrator,  and  of  the 
trustee,  Boisseau  ;  (4)  an  account  of  what  property  and  inter- 
est in  property  said  John  R..  Hutchings  owned,  whether  as 
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tenant  by  the  curtesy  or  otherwise ;  (5)  an  account  of  what 
money  John  B.  Hatchings  paid  on  the  building  on  the  lot 
on  Broad  street,  standing  in  the  name  of  his  wife ;  (6)  an 
account  of  the  debts  due  estate  of  Sue  R.  Hutchings^  at  the 
time  of  her  de&th,  including  what  her  husband  owed,  if  any. 
The  commissioner  reported :  (1)  Sue  R.  Hatchings'  personal 
property,  $3,657.36;  (2)  her  real  estate  and  her  personal 
estate  together,  $15,590.64  ;  (3)  the  an^ount  received  by  her 
trustee,  and  expended,  $562.67;  (4)  on  settletnent  of  her 
administrator's  transactions,  balance  due  her  administrator, 
$44.59.  As  to  the  amount  paid  by  John  R.  Hatchings  on 
the  Broad  street  dwelling, — $1,978.94, — as  stated  in  said 
Hatchings'  answer,  and  paid  by  a  loan  obtained  on  the  Main 
street  lot.  As  to  his  curtesy,  then,  the  said  husband  was 
entitled  to  curtesy  in  an  undivided  one-seventh  interest  in 
his  wife's  father's  real  estate ;  that  he  had  no  curtesy  in  the 
real  estate  held  by  her  as  separate  estate,  which  included  the 
Broad  street  dwelling.  Debts  due  on  Sue  R.  Hutchings' 
estate,  $2,090;  first  class,  the  $2,000,  with  interest,  due  on 
the  Main  street  lot;  second  class,  taxes  ($141.64);  and  the 
balance  due  Boisseau,  administrator,  $44.59  ;  third  class, 
the  debt  dae  the  plaintiff  the  Commercial  Bank  $3,025, 
principal  and  interest ;  amount  due  her  by  her  husband 
$2,738.36  ;  and  filed  the  depositions  of  witnesses,  and  sub- 
sequently stated  the  amount  claimed  to  be  due  by  J.  R. 
Hutchings  to  the  Star  Warehouse  at  $1,116.75. 

The  counsel  for  the  plaintiff  admitted  and  waived  proof 
of  the  fact  that  the  money  borrowed  by  Mrs.  Hutchings 
from  Davis  on  the  Main  street  house — $1,978.94 — was 
expended  in  building  the  house  on  the  Broad  street  lot,  and 
admit  the  copies  of  the  above-mentioned  deeds  from  E.  E. 
Bouldin,  commissioner,  toS.  M.  Embrey;  Brightwell,  trus- 
tee, and  others,  to  S.  T.  Davis,  trustee ;  also  the  deed  from 
J.  R.  Hutchings  to  Embrey,  trustee,  dated  21st  June,  1888, 
as   proved.     But  the  complainants '  excepted  to  the  report 
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because  it  was  reported  that  John  B.  Hatchings  had  no  estate 
by  the  curtesy  in  the  real  estate  of  his  wife  on  Main  street 
and  on  Broad  street ;  and  they  excepted  because  the  commis- 
sioner reported  that  J.  R.  Hatchings  paid  only  $500  on  the 
Broad  street  house,  whereas  the  evidence  shows  that  Hutch- 
ings,  besides  the  Daviafund,  paid  on  that  house  $1,883.75 
of  his  own  money,  and  there  is  no  evidence  that,  as  is  reported, 
this  or  any  part  of  it  had  been  credited  to  him  ;  and  excepts 
also  because  the  commissioner  had  credited  J.  E.  Hutchings' 
indebtedness  to  his  wife  with  all  the  money  collected  from 
the  trust  deed  given  to  secure  it, — $643.36. 

The  court,  by  decree  in  the  cause  of  June  13,  1891,  sus- 
tained the  first  exception  of  the  plaintiff,  overruled  the  sec- 
ond, and  held  that  J.  R.  Hutchings  was  entitled  to  curtesy 
in  the  real  estate  of  which  his  wife  died  seised.  Including' 
both  the  Main  street  and  Broad  street  lots,  and  that  the 
creditors  of  J.  R.  Hutchings  had  the  right  to  subject  this  to 
the  payment  of  their  debts;  and  held  also  that  J.  R.  Hutch- 
ings had  no  claim  against  the  estate  of  Sue  R.  Hutchings  for 
the  money  advanced  on  the  Main  street  Jot  before  he  became 
indebted  to  her,  or  indebted  at  all,  but  that  the  sums  advanced 
by  him  in  improving  the  Broad  street  property  since  he  became 
indebted  to  her  or  to  the  creditors  in  this  suit  is  a  proper 
claim  against  the  estate  of  Sue  R.  Hutchings,  and  should  be 
allowed  as  payments  on  or  offsets  against  the  indebtedness  of 
John  R.  Hutchings  to  the  estate  of  Sue  R.  Hutchings ;  and 
ordered  an  account  upon  further  proof  of  what  amount  was 
paid  by  John  R.  Hutchings  on  the  Broad  street  property, 
and  of  what  amount  was  collected  by  P.  H.  Boisseau,  trustee, 
under  the  trust  deed  given  by  John  R.  Hutchings  to  secure 
to  Sue  R,  Hutchings  payment  of  his  indebtedness  to  her ; 
and  a  further  account  of  the  amount  of  rent  to  be  paid  J. 
D.  Blair  by  Sue  R.  Hutchings  ;  and  a  further  account  of  the 
payments  by  John  R.  Hutchings  on  his  indebtedness  to  her 
by  advancements  for  improvements  or  debts  of  hers  paid  by 
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him  ;  recommitted  the  report  for  these  inquiries  and  report 
thereon  ;  confirmed  the  report  so  far  as  not  excepted  to,  and 
the  court  appointed  a  receiver  to  rent  out  the  Main  street 
property  and  any  other  real  estate  belonging  to  the  estate  of 
Sue  R.  Hutchings,  except  the  Broad  street  dwelling,  which 
was  not  to  be  rented  out  by  consent  of  the  creditors  for  the 
present.  The  commissioner  reported  the  amount  collected 
by  Boisseau,  trustee,  at  $791.70  ;  the  balance  due  by  J.  R. 
Hutchings  to  his  wife's  estate  at  $2,386.04,  to  which  was 
to  be  added  whatever  was  required  to  be  paid  by  Sue  R. 
Hutchings'  estate  as  security  for  J.  R.  Hutchings  to  the 
Commercial  Bank ;  as  to  the  Blair  debt,  amount  due  by 
Mrs.  Hutchings  as  principal,  $94.68,  amount  for  which  she 
is  surety  to  Bair,  $1,404.42. 

To  this  report  Blair  excepted,  because  Mrs.  Hutchings 
was  not  reported  as  primarily  liable  for  the  whole  debt. 
The  Commercial  Bank  excepted  because  the  commissioner 
had  refused  to  report  that  J.  R.  Hutchings  paid  $1,883.75 
to  the  building  and  improving  on  the  Broad  street  property, 
and  for  which  he  should  be  credited  on  his  note  to  Sue  R. 
Hutchings,  or  else  held  to  own  part  of  the  building,  or  an 
interest  in  the  property,  and  also  because  of  the  report  as  to 
the  Blair  debt  for  rent ;  that  Mrs.  Hutchings  owed  for  rent 
only  from  the  time  she  rented  until  her  death  ;  and  J.  R. 
Hutchings  concurred  in  the  exceptions  of  the  bank  so  far  as 
it  affected  him ;  and  the  infant  heirs,  by  counsel,  asked 
leave  to  file  their  bill  of  review  In  the  cause  for  a  rehearing 
thereof,  when  by  decree  in  January,  1892,  the  cause  was  by 
consent  submitted  for  decision  and  decree  in  vacation,  and 
on  the  25th  of  March,  1892,  the  last  decree  appealed  from 
was  rendered,  wherein  the  court  decided  that  there  was  no 
error  in  the  decree  of  June  13,  1891,  sought  to  be  reheard, 
and  dismissed  the  petition  for  such  rehearing,  and  decreed 
that  the  receiver,  P.  H.  Boisseau,  take  possession  of  the 
Broad  street  house  and  rent  that  out  as  well  as  all  other  real 
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estate  not  to  interfere  with  a  sale  to  be  held  under  the  trust 
deeds  when  the  beneficiaries  so  directed ;  sustained  excep- 
tion No.  1  taken  by  the  Commercial  Bank  and  John  R. 
Hutchings,  and  exception  No.  2,  taken  by  the  Commercial 
Bank  and  J.  D.  Blair  to  the  commissioner's  report,  and 
reduced  the  amount  of  the  indebtedness  of  John  R.  Hutch- 
ings to  Sue  R.  Hutchings'  estate  by  the  sum  of  $1,883.75 
and  interest,  and  decreed  the  amount  due  J.  D.  Blair  by 
Mrs.  Hutchings  for  rent  to  be  $1,499,  with  interest  on 
$1,400  from  January  1,  1892,  and  that  the  same  is  secured 
by  the  trust  deed  of  Sue  R.  and  J.  R.  Hutchings  to  secure 
Blair.  From  this  decree  the  appeal  is  brought  to  this  court 
by  the  administrator  of  Sue  R.  Hutchings  and  by  the  infant 
children  by  their  next  friend. 

The  first  error  assigned  is  the  decision  by  the  court  that 
John  R.  Hutchings  was  entitled  to  curtesy  in  his  wife's  real 
estate  held  as  sepai-ate  property  under  the  statute  (section  2, 
c.  248,  Acts  1877-78),  notwithstanding  that  the  said  real 
estate  was  so  held  under  the  deeds  of  settlement  as  to  bar 
the  husband  of  the  curtesy  in  his  wife's  land,  the  power 
being  granted  her  to  devise  her  real  estate  at  her  pleasure, 
and  she  having  devised  to  others  than  her  husband.  The 
statute  above  cited,  after  providing  for  the  curtesy  of 
the  husband  and  the  dower  of  the  wife  to  be  unaffected  by  the 
act,  provides  ''that  the  sole  and  separate  estate  created  by 
any  gift,  grant,  devise,  or  bequest  shall  be  held  according  to 
the  terms  and  powers  and  be  subject  to  the  provisions  and 
limitations  thereof,  and  to  the  provisions  and  limitations  of 
this  act,  80  far  as  they  are  in  conflict  therewith,'^^  The  appel- 
lant insists  that  this  act  should  be  read  as  if  the  word  ''not" 
appeared  in  the  proviso  between  the  words  "are"  and  "in 
conflict  therewith,"  in  the  last  line  quoted  from  the  act,  and 
in  italics.  It  is  argued  that,  while  there  is  no  such  word  in 
the  act  to  indicate  an  'omission  of  the  kind  intimated,  it  is 
asserted  that  in  the  original  act  of  1876-77  the  word  "not" 
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was  left  out  by  the  printer,  but  appeared  in  the  act  of  assem- 
bly as  enrolled.  But  when  the  act  was  amended  the  word 
<'not"  did  not  appear  in  the  bill  at  any  stage,  and  is  not  in 
the  enrolled  law  in  the  hands  of  the  keeper  of  the  rolls.  It 
is  not  to  be  presumed  that  the  legislature  intended  to.  enact 
in  a  manner  exactly  opposite  to  the  manner  they  did  enact. 
In  the  act  it  is  provided  that  nothing  contained  in  this  act 
shall  be  so  construed  as  to  deprive  the  husband  of  curtesy 
in  the  real  estate  of  the  wife,  nor  the  wife  of  dower  in  the 
real  estate  of  the  husband,  and  the  effect  of  the  decrees 
appealed  from  is  to  give  effect  to  this  provision :  and  while 
it  operates  very  rigidly  on  the  husband  in  this  case,  it  is 
not,  perhaps,  contrary  to  the  justice  of  the  case,  when  we 
recur  to  the  artificial  transactions  and  dealings  impressed 
upon  this  real  estate  of  the  wife  apparently  having  for  their 
object  the  defeat  of  the  just  claims  of  the  creditors  of  the 
husband,  and  wife  also. 

As  to  the  second  assignment  of  error,  that  the  circuit  court 
sustained  the  exception  of  J.  D.  Blair  to  the  commissioner's 
report  as  to  the  amount  of  the  debt  due  Blair  by  Sue  R. 
Hutchings'  estate.  Blair  rented  his  interest  in  the  ware- 
house to  Mrs.  Hutchings  for  three  years,  and  this  lease  passed 
to  her  administrator.  Her  death  did  not  cancel  nor  impair 
the  rights  of  Blair.  The  parties  using,  by  agreement  with 
her,  her  interest  in  the  warehouse,  were  responsible  to  her 
administrator,  but  he  could  not  compel  Blair  to  look  to  them. 

As  to  the  third  assignment  of  error, — that  too  large  a 
sum  was  credited  to  John  R.  Hutchings  for  advancements 
made  on  his  wife's  account, — this  appears  to  be  sustained  by 
evidence  adduced  before  the  commissioner,  and  the  circum- 
stances indicate  that  these  sums  were  paid  in  addition  to  the 
$2,000,  and  they  reconcile  the  evidence  as  to  the  cost  of  the 
house,  which  cannot  be  done  under  the  statement  that  only 
$500  was  advanced  by  the  husband.  "Upon  the  whole,  case 
we  are  of  opinion  to  affirm  the  decree  appealed  from. 
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Robinson  &  al. 

V. 

Commercial  &  Farmers'  Bank  &  al. 

{Supreme  Court  of  Appeals  of  Virginia,  June  /s,  /^9J.) 

[17  S.  E.  Rep.  739.] 

Judgment  Lien— Priority  over  Unrecorded  Deed— Case  at  Bar. 

A  judgment  creditor,  whose  judg-ment  has  been  duly  docketed, 
and  who  has  brought  suit  to  enforce  the  lien  on  the  judgment 
debtor's  land,  is  entitled  to  priority  over  a  grantee  of  the  judgment 
debtor  claiming  under  a  deed  not  recorded  until  after  the  com- 
mencement of  the  suit,  after  the  expiration  of  20  months  from  its 
execution  and  acknowledgment;  since  such  a  deed  is  void,  under 
Code,  {  2465,  as  to  creditors  whose  rights  have  attached  before  it 
was  recorded. 

Appeal  from  chancery  court  of  Richmond  ;  M.  C.  Lamb, 
Chancellor. 

Bill  by  the  Commercial  &  Farmers'  Bank  and  others 
against  John  Enders  Robinson  and  others  to  subject  defend- 
ants' interest  in  land  to  the  satisfaction  of  complainants' 
judgment.  From  a  decree  in  complainants'  favor,  defend- 
ants appeal.     Affirmed. 

^,   Y,  Cannon  and  Savniel  D.  Davies^  for  appellants. 

Leake  cfe  Carter^  McGuire  cfe  Ellett^  B,  O.  Jasner^  and 
James  Lyons^  for  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  chancery  court  of 
1  Va  Dec— 49 
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the  city  of  Richmond,  rendered  on  the  6th  of  July,  1892. 
The  case  is  as  follows:  The  appellees,  the  judgment  cred- 
itors of  John  Enders  Robinson,  one  of  the  appellants,  filed 
their  bill  in  the  chancery  court  of  the  city  of  Richmond  to 
subject  the  interest  of  John  Enders  Robinson  in  the  real 
estate  of  his  cousin,  Anthony  Robinson,  who  died  November 
14,  1889,  and  the  suit  was  instituted  the  next  day,  Novem- 
ber 15,  1889,  and  the  bill  filed  November  21,  1889,  to  en- 
force judgment  recovered  and  duly  docketed  in  1881. 
After  the  bill  was  filed,  and  therefore  long  after  the  judg- 
ment had  been  rendered,  the  judgment  debtor  put  on  record 
a  deed  conveying  all  his  interest  in  this  real  estate  to  a 
trustee  for  the  benefit  of  his  wife,  in  consideration  of 
the  relinquishment  of  her  contingent  right  of ,  dower. 
It  conveys  ''all  and  singular  the  rights,  title,  and  in- 
terest and  estate  of  him,  the  said  John  Enders  Robin- 
son, which  he  may  now  have  or  hereafter  acquire,  or  be  ad- 
judged to  be  entitled  to,  in  the  estate  of  the  said  Anthony 
Robinson,  whether  acquired  hy  inheritance  or  devise;"  in- 
tending to  convey  this  real  estate  to  this  trustee  for  his  wife, 
whether  acquired  as  the  heir  of  Anthony  Robinson  or  under 
the  will  of  his  father,  John  A.  Robinson,  deceased,  whereas 
the  judgment,  under  section  3567  of  the  Code,  became  a 
lien  on  all  the  real  estate  of  or  to  which  such  person  is  or 
becomes  possessed  or  entitled  at  or  after  the  date  of  the 
judgment ;  the  question  in  this  case  not  being  what  estate 
or  degree  of  estate  of  John  Enders  Robinson  was  possessed, 
if  so  entitled  to  ;  the  deed  conveying  it,  whatever  it  was  or 
might  be  held  to  be  in  degree  or  character,  and  the  judg- 
ments fixing  a  lien  on  it  from  the  time  they  were  perfected, 
whatever  its  character.  But  the  question  is  as  to  the  prior- 
ity of  these  liens.  The  judgments  were  recovered  and 
docketed,  and  the  suit  brought  to  enforce  their  lien  upon  the 
real  estate,  before  the  deed  in  question  was  recorded.  The 
chancery  court  held  that  the   judgment  had  priority,  and 
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that  is  the  only  question  decided  by  the  said  court,  which, 
without  passing  on  any  other  question  as  to  the  priorities  of 
the  judgments,  the  dower  rights  of  Mrs.  Robinson,  etc., 
referred  the  matters  herein  not  decided  to  a  commissioner 
for  inquiry  and  report,  whereupon  the  appellants,  Robinson 
and  wife  and  her  trustee,  appealed.  There  can  be  no  doubt 
of  the  correctness  of  this  decision.  The  deed  was  not  re- 
corded for  20  months  after  it  was  executed  and  acknowl- 
edged, as  provided  for  by  section  2467  of  the  Code ;  and 
by  section  2465  of  the  Code  it  was  void  as  to  creditors  un- 
til recorded.  The  question  as  to  hona  fides  of  the  deed,  it« 
<;onsideration,  valid  or  invalid,  has  not  been  decided  by  the 
court.  The  deed  has  not  been  annulled  as  between  the  par- 
ties. The  right  question  decided  is  that  the  deed  was  void 
AS  to  creditors  until  it  was  duly  recorded.  As  to  this  there 
can  be  no  serious  doubt.  Conceding  everything  the  wife 
<»laims,  as  was  done  in  Strayer  v.  Long,  86  Va.  562,  10  S. 
E.  Rep.  574,  the  agreement  and  its  execution,  the  failure 
to  record  the  deed  for  20  months  after  its  execution  and 
acknowledgment,  and  after  the  rights  of  creditors  had 
attached,  is  fatal  to  her  claim,  although  her  case  was  proved 
by  legal  evidence,  which  is  denied  in  this  case.  The  decree 
of  the  chanceiy  court  of  Richmond  must  be  aflGirmed. 
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Morrison 

V. 

Wilkinson. 

(Supreme  Court  of  Appeals  of  Virginia^  June  22 ^  /8gj.) 

[17  S.  E.   Rep.  787.] 

Equity    Judisdiction — Injunction — Enforcement    of    Lien — Case    at 
Bar.* 

Defendant,  being  about  to  start  a  newspaper,  procured  sufficient 
money  to  buy  a  printing  outfit  from  complainant,  who,  to  secure 
himself  against  loss,  reserved  a  monthly  rent  sufficient  to  pay 
interest  on  his  outlay,  and  to  cover  wear  and  tear.  It  was  provided 
that  defendant  dhould  become  absolute  owner  of  the  printing  outfit 
on  his  refunding  its  cost  to  complainant  in  six  quarterly  payments, 
but  he  made  no  such  payment,  and  paid  only  two  months'  rent. 
To  secure  his  debt  to  complainant,  defendant  gave  him  an  order 
on  the  receiver  in  a  chancery  cause  for  what  might  come  to  him 
therein,  and  complainant  applied  what  he  received  on  this  order 
generally  to  these  and  other  claims  held  by  him  against  defendant 
without  objection  on  defendant's  part :  held,  that  a  court  of  equity 
had  jurisdiction  to  restrain  defendant  from  disposing  of  the  print- 
ing outfit  as  his  own,  and  to  ascertain  and  enforce  complainant's- 
lien  on  the  property.     Lacy,  J.,  dissenting. 

Appeal  from  circuit  court,  King  William  county. 

Bill  by  E.  W.  Wilkinson  against  C.  L.  Morrison.  From 
a  decree  for  complainant,  defendant  appeals.     Affirmed, 

Sancky  Pollard  cfe  Sands  and  T.  IT.  Edwards,  for  appel- 
lant. 

H.  L  Lewis  J  Wm,  R.  Aylettj  and  Isaa^  Diggs,  for  appel- 
lee. 

♦See  monographic  note  on  **  Injunctions"  appended  to  Clay  tor  v^ 
Anthony,  15  Gratt.  518  (Va.  Rep.  Anno.). 
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Fauntleeoy,  J.,  delivered  the  opinion  of  the  court. 

The  petition  of  C.  L.  Morrison  complains  of  a  decree  of 
the  circuit  court  of  King  William  county,  rendered  on  the 
S4th  day  of  November,  1891,  in  a  chancery  suit  in  said  court 
pending,  in  which  E.  W.  Wilkinson  is  complainant,  and  the 
«aid  C.  L.  Morrison  is  defendant.  The  bill  was  filed  at 
September  rules,  1891,  praying  for  the  specific  perform- 
ance of  a  written  contract  for  the  sale  by  the  said  Wilkinson, 
and  the  conditional  purchase  by  the  said  Morrison,  of  a 
printing  outfit,  consisting  of  presses,  type,  and  the  machinery 
and  material  connected  therewith.  The  bill  alleged  the  fail- 
ure and  refusal  of  the  said  Morrison  to  comply  with  the 
terms  and  intent  of  the  said  contract,  and  alleged  his 
insolvency,  and  design  to  sell  the  said  property,  and  prayed 
for  an  injunction  to  restrain  him  from  disposing  of  the  same. 
The  court  granted  the  injunction,  and  upon  the  final  hearing 
of  the  case  overruled  the  demurrer  to  the  bill,  and  by  the 
decree  appealed  from  decided  that  the  complainant,  Wilkin- 
son, was  entitled  to  have  the  said  contract  specifically  per- 
formed, and  appointed  commissioners  to  sell  the  property, 
and  pay  the  debt  due  to  Wilkinson  under  the  said  contract. 
The  record  discloses  the  following  transaction  between 
Wilkinson  and  Morrison  in  August,  1889 :  Morrison, 
thrown  out  of  his  occupation  as  editor  and  printer  by  the 
collapse  of  the  West  Point  Star,  and  the  suit  of  Henly  against 
him  for  settling  up  the  affairs  of  the  late  firm  of  Henly  & 
Morrison,  and  payment  of  its  debts,  sought  to  start  a  new 
paper  at  West  Point  called  the  "Plain  Dealer,"  but,  having 
no  means,  he  applied  to  Wilkinson  for  aid  to  start  the  enter- 
prise. Wilkinson  agreed  to  help  him,  and  this  was  the  only 
motive  of  Wilkinson  for  going  into  the  matter.  He  was 
not  an  editor  or  printer,  and  did  not  contemplate  the 
remotest  connection  with,  or  participation  in,  the  newspaper 
undertaking  or  management.     Morrison  wrote  a  memomn- 
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dum  of  the  way  and  the  terms  upon  which  Wilkinson  should 
aid  him,  which,  being  formulated  in  the  contracts  sued  upon, 
was  assigned  by  Morrison  and  by  Wilkinson.  In  pursuance 
of  the  said  agreement  a  complete  printing  plant  was  bought 
and  paid  for  by  Wilkinson,  at  a  cost  of  $764.13,  which  was 
shipped  to  Morrison,  and  received  and  possessed  by  him, 
Wilkinson's  sole  object  being  to  help  Morrison.  Wilkin- 
son was  the  nominal  owner  of  the  printing  materials  thus 
purchased  and  paid  for  by  him,  and  put  into  possession  of 
Morrison  ;  and  to  secure  himself  against  loss,  and  to  indem- 
nify against  the  depreciation  of  the  printing  outfit  by  wear 
and  tear  in  its  use  by  Morrison,  he  reserved  a  monthly  rent  of 
$10.20  to  cover  6  per  cent,  interest  upon  his  outlay  for  the 
purchase  of  the  plant,  and  the  estimate  of  the  depreciation 
of  salable  value  of  the  outfit  by  its  use  and  wear  and  tear  in 
operating  the  paper  of  Morrison.  The  contiuct  also  pro- 
vided that  Morrison  should  become  the  buyer  and  absolute 
owner  of  the  printing  outfit  upon  his  refunding  to  Wilkinson 
the  $764.13  which  he  had  advanced  for  it,  in  six  quarterly 
payments  to  be  completed  on  or  by  31st  January,  1891  ; 
the  monthly  rent  to  be  paid  in  the  meantime,  and,  when  a 
quarterly  payment  should  be  made,  the  debt  of  $764.13  to  be 
credited  by  it,  and  the  rent  to  be  abated  j)ro  tanto.  These 
quarterly  payments  did  not  bear  interest,  and  Wilkinson 
retained  his  title  as  security  until  the  last  payment  should 
be  made.  Morrison  paid  two  months'  rent,  amounting  to 
$20.40,  and  never  paid  either  any  more  rent,  or  a  quarterly 
payment ;  but,  being  pressed  by  Wilkinson  for  his  default; 
he  gave  to  Wilkinson  an  order  on  H.  R.  Pollard,  receiver  in 
the  suit  of  Henly  v.  Morrison,  for  all  that  might,  if  any,  be 
coming  to  him  in  that  cause  from  the  assets  of  Henly  v. 
Morrison.  This  order  was  taken  as  a  collateral  security, 
only,  and  not  as  a  payment,  as  it  was  not  known  what,  if 
anything,  would  be  coming  to  Morrison,  and  the  receiver 
had  no  authority  to  pay  or  to  accept  the  order  ;  and  it  did 
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not  make  Wilkinson  the  owner  of  Morrison's  entire  interest 
in  the  suit  of  Henly  v.  Morrison,  as  Wilkinson  was  to  pay 
Morrison  any  surplus.  Morrison's  notes  were  not  given 
up,  nor  was  the  contract  indorsed  with  any  credit  or  dis- 
charge, or  canceled,  and  Morrison  afterwards  gave  an  order 
on  the  fund  to  one  Slaughter.  In  course  of  time  Wilkinson 
realized  on  this  order  the  sum  of  $367.76  from  Pollard, 
receiver  of  the  decree  in  the  cause  of  November  20,  1890. 
It  appears  from  the  statement  in  the  record  that  there  was 
other  indebtedness  of  Morrison  to  Wilkinson,  and  that  this 
sum  realized  by  Wilkinson  from  Pollard,  receiver,  is  credited 
generally  ;  and  it  does  not  appear  that  any  claim  or  demand 
was  made  or  asserted  by  Morrison  that  this  net  balance  of 
$367.76  should  have  been  applied  to  this  contract.  Morri- 
son, however,  in  his  answer,  asserts  that  his  order  on  the 
receiver  was  a  payment  in  full,  and  a  final  discharge  of  his 
liability  to  Wilkinson  under  the  contract,  and  that  he  is  the 
absolute  owner  of  the  printing  plant,  and  he  endeavored  to 
sell  it  as  his  own  property.  Thereupon  Wilkinson  applied 
for  and  obtained  an  injunction,  and  the  circuit  court  of 
King  William  retained  the  cause.  It  has  jurisdiction  on 
the  injunction,  and  the  question  of  what  payments,  if  any, 
have  been  made  defendant,  as  the  proceedings  in  chancery 
in  the  same  court,  of  Henly  v.  Morrison,  and  the  ascertain- 
ment and  enforcement  of  the  lien  of  Wilkinson,  all  made  a 
case  wholly  impossible  to  be  determined  at  common  law, 
and  fully  giving  jurisdiction  to  the  court  in  equity.  The 
court  had  all  the  matters  before  it,  by  its  record,  and  its 
decree  is  presumed  to  be  right,  no  error  being  exposed  by 
the  record  under  review.  Our  judgment  is  to  affirm  the 
decree  appealed  from. 

Lacy,  J.,  dissenting. 
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Manchester  Paper-Mills  Co. 


V. 


Heth. 

{Supreme  Court  of  Appeals  of  Virginia j  Nov,  ij,  iSgj.) 

[18  S.  E.  Rep.  189.] 

Appeal — Jurisdictional  Amount— Case  at  Bar. 

The  defendant  was  sued  for  $150,  rent  for  a  certain  water  prir- 
ilege  for  which  it  had  ag-reed  to  pay  $50  per  annum,  and  pleaded 
the  g-eneral  issue  and  a  set-off  of  $850,  for  rents  paid  in  previous 
years,  throug-h  mistake,  as  it  alleged :  Aeld  that,  as  the  set-off  was 
a  mere  specious  pretense,  the  appellate  court  had  no  jurisdiction 
of  the  matter,  the  amount  involved  being  only  the  $150,  and  the 
minimum  amount  for  which  an  appeal  can  be  taken  being  $500. 

Error  to  hustings  court  of  Manchester ;  John  H.  Ingram, 
Judge. 

Action  of  covenant  by  Heth,  trustee,  against  the  Man- 
chester Paper-Mills  Company,  for  rent  for  water  privilege. 
From  a  judgment  for  plaintiff,  defendant  brings  error. 
Dismissed. 

J.  Sainl.  Parrish^  for  appellant. 

Geo,  K,  Macon^  for  appellee. 

Richardson,  J. ,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  a  judgment  of  the  hustings  court 
of  the  city  of  Manchester,  rendered  on  the  27th  day  of  Jan- 
uary, 1892,  in  an  action  of  covenant  therein  then  pending, 
wherein  Henry  Heth,  surviving  trustee  of  himself  and  Wal- 
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ter  K.  Martin  and  C.  C.  McRae,  trustees,  was  plaintiflf,  and 
the  Manchester  Paper-Mills  Company,  a  corporation  char- 
tered under  the  laws  of  the  state  of  Virginia,  was  defendant. 
This  case,  briefly  stated,  is  this :  In  November,  1865, 
Thomas  Vaden,  Jr.,  of  the  first  part,  and  S.  C.  Robinson, 
E.  T.  Robinson,  and  Samuel  Fairbanks,  partners  under  the 
style  of  the  Manchester  Paper-Mills  Company,  parties  of  the 
second  part,  entered  into  an  agreement,  under  seal,  wherein 
it  was  set  forth  that  < 'whereas  the  parties  of  the  second  part 
are  engaged  in  the  manufacture  of  paper  at  a  mill  on  the 
James  river,  in  the  town  of  Manchester,  and  are  desirous  of 
procuring  pure  spring  water  for  the  purposes  of  their  busi- 
ness aforesaid,  it  is  mutually  agreed  that  the  parties  of  the 
.second  part  shall  enter  upon  a  certain  tract  of  land  in  Ches- 
terfield county,  known  as  'Buck  Hill,'  and  owned  by  the 
party  of  the  first  part,  and  construct  thereon,  at  a  point  to 
be  selected  by  the  parties  of  the  secohd  part,  on  or  near  the 
south  side  of  the  old  abandoned  railroad  track,  a  pool  not 
exceeding  10  feet  square,  the  said  pool  to  be  supplied  by  a 
<^ertain  spring  branch  flowing  thereto ;"  and  the  said  parties 
of  the  second  part  were  to  have  the  right  to  lay  pipes  from 
the  said  pool  through  the  lands  of  the  said  party  of  the  first 
part,  for  the  purpose  of  conducting  water  to  their  said  mill, 
and  the  pool  and  pipes,  when  once  located,  were  to  remain 
fixed.  The  parties  of  the  second  part  were  to  have  the  right 
of  ingress  and  egress  to  keep  their  pool  and  pipes  in  proper 
condition,  but  were  not  to  interfere  with  the  agricultural  or 
domestic  use  of  the  land.  And  the  party  of  the  first  part 
received  so  much  of  the  said  water  as  might  be  neeessaiy 
for  domestic  purposes ;  and  the  parties  of  the  second  part 
agreed  to  pay  $50  per  annum  to  the*  parties  of  the  second 
part,  always  payable  in  gold  or  silver,  as  rent ;  the  agree- 
ment to  continue  in  force  so  long  as  said  mill  is  operated  as 
paper  mill.  By  virtue  of  this  agreement,  the  said  parties  of 
the  second  part  entered  upon  the  said  land,  located  and  con- 
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structed  the  pool,  conducted  the  water  thereto,  and  laid  their 
pipes,  and  for  a  number  of  years  used  the  water,  and  reg- 
ularly paid  the  rent.  The  mill  referred  to  in  this  agreement, 
with  all  its  rights,  privileges,  easements,  appurtenances, 
buildings,  and  improvements,  was  afterwards,  to  wit,  on 
the  26th  of  August,  1879,  sold  to  the  plaintiflfs  in  error  by 
commissioners  appointed  in  the  suit  of  Fairbanks  v.  Wor- 
tendike,  then  pending  in  the  chancery  court  of  Richmond, 
and  on  the  9th  of  November,  1880,  the  sale  was  confirmed  by 
a  decree  in  said  chancery  cause  ;  and,  in  obedience  to  a  decree 
entered  therein  on  the  5th  of  February,  1881,  a  deed  was 
made  to  said  purchasers,  and  in  the  deed  thus  made  to  said  pur- 
chasers the  plaintiff  in  .error  specially  enumerates  as  a  part  of 
the  property  purchased  the  lease  from  Thomas  Vad en,  Jr.,  to 
the  Robinsons  and  Fairbanks,  as  aforesaid.  By  a  deed  dated 
4th  day  of  January,  1873,  the  said  Thomas  Vaden,  Jr.,  and  E. 
H.  Vjtden,  his  wife,  conveyed  said  Buck  Hill  property  to 
Henry  Heth,  Walter  K.  Martin,  and  Christopher  C.  McRae, 
trustees,  in  trust  for  certain  purposes  in  said  deed  set  forth. 
The  right  to  enforce  said  agreement  of  lease  became  vested  in 
said  trustees,  and,  two  of  them  having  died,  this  suit  was 
brought  by  Henry  Heth,  the  survivor  of  them,  against  the 
plaintiff  in  error,  the  said  Manchester  Paper-Mills  Company, 
to  recover,  under  and  by  virtue  of  said  agreement,  three  years"" 
water  rent,  at  $50  per  year,  which  said  company  owed  and 
refused  to  pay.  At  a  term  of  the  said  hustings  court,  the 
defendant  demurred  to  the  plaintiff's  declaration  and  to  each 
count  thereof,  and  at  a  subsequent  day  of  the  same  term 
the  demurrer  was  fully  argued  both  by  counsel  for  the 
plaintiff  and  the  defendant,  and  the  court  took  time  until  a 
later  day  of  the  term  to  consider  of  its  judgment,  when,  on 
the  7th  day  of  November,  1891,  the  court,  having  maturely 
considered  the  same,  overruled  the  defendant's  said  demur- 
rer, and  the  cause  was  continued  until  the  January  term, 
next  thereafter,  for  trial.     At  the  said  January  term,   to 
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wit,  on  the  27th  day  of  January,  1892,  the  defendant,  by 
its  attorney,  pleaded  conditions  performed  and  conditions 
not  broken,  payment  and  set-oflf,  to  the  plaintiflf's  demands, 
and  filed  an  itemized  account,  stating  the  nature  of  the  pay- 
ment and  set-off  which  the  defendant  desired  to  prove ;  and 
to  the  defendant's  several  pleas  the  plaintiff  replied  gener- 
ally, and  by  consent  of  all  parties,  by  their  attorneys,  a 
iury  was  waived,  and  the  whole  matter  of  law  and  fact  was 
submitted  to  the  court  for  decision,  and  the  court,  after 
mature  consideration,  adjudged  and  ordered  that  ''the  plain- 
tiff recover  against  the  defendant  the  sum  of  $150,  the 
.  amount  in  the  declaration  mentioned,  with  interest  at  the 
rate  of  six  per  centum  per  annum  upon  $50,  one  part  thereof, 
from  the  1st  day  of  November,  1888,  until  paid,  and  on  $50, 
another  part  thereof,  from  the  1st  day  of  Novenjber,  1889, 
until  paid,  and  on  $50,  the  balance  thereof,  from  the  1st  day 
of  November,  1890,  until  paid,  and  his  costs,"  etc.  ;  and 
the  case  is  here  on  a  writ  of  error  to  this  judgment. 

It  is  insisted  on  behalf  of  the  defendant  in  error  that, 
inasmuch  as  the  real  sum  in  this  case  is  less  than  $500,  this 
court  is  without  jurisdiction,  and  that  the  writ  of  error 
should  be  dismissed  as  having  been  improvidently  allowed. 
We  think  the  objection  is  well  taken.  The  action  was  on  a 
money  demand  for  three  years'  water  rent,  at  $50  per  year, 
with  interest  on  the  several  annual  sums  from  the  time  they 
respectively  became  due  ;  the  aggregate  of  said  sums,  with 
interest  to  the  date  of  the  judgment,  being  for  less  than  the 
minimum  jurisdictional  amount  prescribed  by  the  constitu- 
tion. The  action  was  founded  on  the  agreement  under  seal, 
the  substance  of  which  is  above  set  out.  By  that  agreement 
the  lessees  therein  named  acquired  and  enjoyed  the  rights 
therein  specified,  and  were  entitled,  by  express  stipulation, 
to  enjoy  the  same  so  long  as  the  mill  in  the  said  agreement 
mentioned  should  be  operated  as  a  paper  mill ;  and  by  said 
agreement  they  bound  themselves  to  pay  to  the  lessor  $50 
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per  year  so  long  as  said  mill  should  be  so  operated.  It  is 
conceded  that  said  mill  has  continued  to  be  and  is  now  oper- 
ated as  a  paper  mill.  The  plaintiff  in  error,  the  Manchester 
Paper-Mill  Company,  as  successor  of  the  original  lessees, 
and  as  owner  of  said  mill,  became  the  complete  owner  of 
said  water  right,  to  the  full  extent  of  the  stipulations  con- 
tained in  said  agreement.  That  agreement  is  specific  and 
certain  in  all  its  points,  being  in  no  respect  of  doubtful 
import.  The  plaintiff  in  error  for  many  years  paid  the  rent, 
but,  for  the  three  years  the  rent  for  which  was  the  subject 
of  this  suit,  payment  was  refused,  upon  the  shallow  pretext 
that  it  had  never  used  the  water  right  in  question,  and  was 
therefore  exonerated  from  payment.  It  is,  it  is  true,  a  fact 
agreed,  that  the  plaintiff  in  error,  during  its  ownership  and 
occupancy  .of  said  mill,  has  not  used  said  water  right;  but 
that  is  irrelevant,  as  by  said  agreement  it  is  bound  to  pay, 
whether  it  uses  the  water  or  not. 

The  plaintiff  below  (defendant  in  error  here)  claimed  in 
his  declaration  $150,  with  interest,  as  aforesaid,  and  for 
that  sum  he  recovered  judgment,  with  interest  on  $60,  a 
part  thereof,  from  the  1st  day  of  November,  1888,  and  on 
$50,  another  part  thereof,  from  the  1st  day  of  November, 
18^9,  and  on  $50,  the  balance  thereof,  from  the  1st  day  of 
November,  1890  ;  the  principal  sum  and  interest  to  the  date 
of.  the  judgment  being  less  than  $500.  But  the  plaintiff  in 
error  (defendant  below),  in  addition  to  the  general  issue, 
pleaded  payment  and  set-off,  and  filed  itemized  account  of 
set-offs,  the  items  being  $50  per  year  for  the  rents,  respec- 
tively, paid  for  the  years  from  1871  to  1887,  inclusive, 
amounting — principal — to  $850,  and  gave  notice  that  the 
defendant  claimed  to  set  off  said  amount,  with  interest  on 
said  annual  items,  on  the  ground  that  said  payments  were 
through  mistake.  The  claim  thus  to  set  off  the  plaintiff's 
demand  is  not  only  a  mere  colorable  claim,  but  is  obviously 
nothing  other  than  a  specious  pretense  of  a  claim  that  has  no 
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foundation  either  in  law  or  conscience.  To  permit  a  party  to 
acquire  jurisdiction  in  this  court  under  such  circumstances 
would  open  wide  the  door  to  fraud  upon  the  jurisdiction  of 
the  court,  and  would  largely  tend  to  abrogate  the  consti- 
tutional provision  limiting  the  minimum  jurisdictional  amount 
of  this  court.  While  with  a  plaintiff  in  actions  of  tort  the 
rule  is  otherwise,  in  actions  on  money  demands  the  amount 
is,  in  general,  the  claim  made  in  the  declaration.  In  Gray  v. 
Blanchard,  97  U.  S.  564,  Chief  Justice  Waite,  in  delivering 
the  opinion  of  the  court,  said  :  *'This  is  a  writ  of  error 
sued  out  by  the  defendant  below,  when  the  judgment  against 
him  upon  a  money  demand  was  for  only  $1,118.71.  Priina 
facie^  this  is  the  measure  of  our  jurisdiction  in  favor  of  the 
present  plaintiff  in  error  ;  but  he  still  thinks  we  must  retain 
the  cause,  as  the  record  shows  that,  having  pleaded  the 
general  issue,  he  gave  notice  of  set-off,  claiming  $10,000. 
It  is  true  that  such  notice  was  given,  but  it  is  shown  aflSrma- 
tively  by  the  record  that  the  only  dispute  upon  the  trial  under 
the  notice  was  as  to  a  single  item  of  the  amount  of  $4:46. 
In  short,  the  bill  of  exceptions  shows  distinctly  that  th^ 
only  controversy  between  the  parties  was  in  respect  to  a 
claim  by  the  plaintiff  below  of  about  $2,000,  and  by  the 
defendant  (plaintiff  in  error)  as  to  this  item  of  set-off." 
Jurisdiction  was  denied.  In  the  present  case  there  was  no 
controversy  in  the  court  below  as  to  any  item  of  the  amount 
of  set-off.  The  entire  controversy  was  as  to  the  $150  de- 
manded in  the  plaintiff's  declaration.  Looking  to  the  entire 
record,  there  could,  in  the  nature  of  things,  have  been  no 
other  controversy.  It  f ollowg,  therefore,  that  this  court  is 
without  jurisdiction,  and  the  writ  of  error  must  be  dismissed, 
as  having  been  improvidently  awarded. 
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Davis 

V. 

Lee  Camp  No.  1,  C.  V. 

[Supreme  Court  of  Appeals  of  Virginia^  fan,  //,  1894.) 

[18  S.  E.  Rep.  839.] 

Corporations — Camp  of  Confederate  Veterans — Power  to  Hold  and 
Sell  Lands.* 
Under  section  1068,  Code,  every  corporation,  when  not  otherwise 
provided,  has  the  right  **to  purchase,  hold,  and  g-rant  estate,  real 
and  personal."  The  defendant  corporation,  by  special  act,  has 
power  to  hold  land  to  provide  a  home  for  invalid  Confederate  vet- 
erans, provided  that  it  shall  not  hold,  at  any  one  time,  more  than 
500  acres.  The  government  was  vested  in  a  board  of  visitors,  who 
purchased  land.  At  a  regular  meeting  of  the  camp,  the  board  of 
visitors  was  authorized  to  sell  a  portion  of  the  tract  purchased, 
if  advisable.  Subsequently  the  board  of  visitors  sold  the  tract  in 
question,  which  sale  was  ratified  by  both  the  board  and  the  camp: 
heldy  that  the  board  of  visitors  had  full  power  to  make  the  sale, 
and  the  purchaser  obtained  a  good  title. 

Appeal  from  chancery  court  of  Richmond.  The  defend- 
ant, Davis,  purchased  of  the  Lee  Camp  No.  1,  C.  V.,  a 
tract  of  land,  and  refused  to  accept  a  deed  on  the  ground 
that  the  board  of  visitors  who  made  the  sale  had  no  power 
to  do  so.  In  a  suit  brought  by  the  camp  for  specific  per- 
formance of  the  contract,  a  decree  was  made,  holding  said 
sale  to  have  been  regular,  and  requiring  the  defendant  to 
complete  his  purchase,  from  which  decree  the  defendant  ap- 
pealed.    Affirmed. 

*See  monographic  note  on  ** Corporations  (Private)"  appended  to 
Slaughter  v.  Com.,  13  Gratt.  767  (Va.  Rep.  Anno.). 
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The  following  is  the  opinion  delivered  by  W.  S.  Barton, 
Chancellor : 

I  have  carefully  considered  the  record  and  the  arguments 
of  counsel  in  this  case.  The  arguments  are  able  and  elab- 
orate, and  have  been  of  much  assistance  to  me.  By  the  gen- 
eral statute  of  this  state,  every  corporation,  in  respect  to 
which  it  is  not  otherwise  provided,  has  the  right  to  ' 'pur- 
chase, hold,  and  grant  estate,  real  and  personal."  This 
corporation,  therefore,  unless  ''it  is  otherwise  provided," 
had  the  power  to  purchase,  hold,  and  grant  the  land,  the 
subject  of  this  controversy,  under  the  general  law.  There 
is  no  provision  otherwise.  The  special  act  of  incorporation, 
on  the  contrary,  expressly  provides  that  "said  association 
may  acquire  title  to  and  hold  land  for  the  purpose  of  pro- 
viding a  home,"  etc.,  "provided  that  it  shall  not  hold  at  any 
time  more  than  five  hundred  acres."  The  only  restriction 
is  as  to  the  amount  of  land  it  may  hold  at  one  time.  Sec- 
tion 1070,  Code  1887,  provides  "that  no  incorporated  com- 
pany shall  hold  any  more  real  estate  than  is  proper  for  the 
purposes  for  which  it  is  incorporated."  The  only  reason, 
therefore,  for  the  third  section  of  the  charter,  seems  to  have 
been  to  prevent  any  trouble  or  doubt  as  to  the  amount  of 
land  to  be  held  at  any  time,  by  the  statutory  provision  that 
500  acres  might  be  proper  for  the  use  of  the  incorporation. 
We  can  well  understand  that  there  may  have  been  in  the 
minds  of  the  projectors  the  idea  of  a  farm,  to  be  cultivated 
by  the  inmates  of  the  home  for  their  profit  and  occupation. 
In  all  this  there  is  no  other  restriction  upon  the  right  and 
power  of  the  corporation  to  "purchase,  hold,  and  grant" 
realty,  which  are  given  by  the  general  statute,  and  so 
affirmed  by  the  charter  itself.  The  purpose  referred  to  in 
the  third  section  of  the  charter  is  simply  the  general  pur- 
pose for  which  the  charter  was  granted.  This  general  pur- 
pose or  object  is  fully  set  forth  in  article  2  of  the  by-laws 
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of  the  association  before  its  incorporation,  and  is  recited  in 
the  preamble  of  the  act  of  incorporation,  passed  on  March 
13,  1884.  By  article  11  of  regulations  governing  the  board 
of  visitors,  who  seem  to  be  equivalent  to  a  board  of  direct- 
ors, the  board  is  authorized  to  select  a  site  at  or  near  Rich- 
mond, to  erect  the  necessary  buildings,  etc.,  the  title 
to  the  property  purchased  to  be  in  the  camp,  or  lease,  etc., 
till  permanent  quarters  be  provided.  The  corporation 
having  realized  a  large  amount  of  money  through  a 
bazaar  held  for  it  by  ladies  of  Richmond,  by  donations 
from  many  persons  in  different  states  made  to  it  for 
its  general  purposes  and  objects,  determined  to  pur- 
chase a  site  for  the  home.  Accordingly,  in  November, 
1884,  it  purchased  the  land  now  known  as  the  "Sol- 
diers' Home,"  in  which  was  included  the  part,  the  subject 
of  controversy,  which  was  conveyed  to  it  in  fee  simple 
absolute,  without  any  trust,  limitation,  or  restriction  of 
any  kind  whatsoever.  It  not  being  "otherwise  provided" 
by  the  general  statute,  the  charter  of  the  corporation,  or  the 
deed  of  conveyance,  I  think  the  corporation  has  the  full 
power  of  alienation,  which,  by  the  common  law,  is  incident 
to  the  ownership,  and  is  expressly  given  by  the  general 
statute,  and  by  a  necessary  implication  in  its  charter.  Nor 
does  the  necessarily  limited  duration  of  time  in  which  the 
object  and  purposes  of  the  corporation  can  operate  in  any 
wise  affect  the  title  in  a  grantee  of  the  corporation.  There 
is  such  a  thing  as  a  fee  simple  for  alienation  and  a  determi- 
nable fee  for  enjoyment.  The  limited  life  of  a  corpo- 
ration, whether  by  express  provision  in  its  charter,  or  by 
its  repeal  or  forfeiture,  does  not  affect  the  estate  and 
title  of  a  grantee. 

At  a  regular  meeting  of  the  camp  in  August,  1887,  a 
resolution  was  adopted,  which  had  been  offered  at  the  June 
meeting  and  twice  laid  over,  giving  authority  to  the  board  of 


Digitized  by  VjOOQ IC 


Va.  Dec]       Davis  v.  Lee  Camp  No.  1,  C.  V.  785 

visitors  to  sell  nine  acres  of  the  tract  across  the  boulevard 
from  the  Soldiers'  Home, — the  land  now  the  subject  of 
controversy  being  a  part  of  the  nine  acres, — should  in  the 
judgment  of  the  board  such  sale  be  to  the  interest  of  the 
home.  This  was  like  such  a  resolution  at  a  meeting  of 
stockholders  in  an  ordinary  corporation,  authorizing  the 
board  of  directors  to  sell  certain  land.  In  March,  1889, 
the  board  of  visitors,  at  a  meeting  thereof,  appointed  a 
committee  of  its  own  body  to  make  the  necessary  arrange- 
ments and  conduct  the  sale,  which  was  done  by  the  com- 
mittee, its  action  approved  and  ratified  by  the  board,  and 
subsequently  by  the  camp.  Under  similar  circumstances  a 
board  of  directors  would  have  made  the  deed  of  conveyance. 
It  may  be  questionable  whether  the  board  of  visitors  here 
could  convey  a  satisfactory  title  ;  but  I  think  there  can  be 
no  doubt  but  that  the  corporation  was  bound  by  the  action 
of  the  board  of  visitors,  whom  it  had  appointed  its  agent 
for  the  very  purpose  of  sale,  and,  if  it  had  refused  to 
carry  out  the  contract,  a  specific  performance  would  have 
been  ordered  by  the  court.  I  do  not  think  the  consequent 
ratifications  made  at  the  suggestion  of  counsel  for  the 
defendants,  and  in  the  form  prepared  by  them,  were 
necessary,  except  so  far  as  to  provide  for  the  execution  of 
the  proper  deeds  by  the  proper  officers.  Upon  the  whole 
case,  therefore,  I  am  of  the  opinion  that  the  plaintiff  had 
the  right  to  sell  the  land  bought  by  the  defendant,  that  the 
deed  secures  a  proper  title  to  the  purchasers,  and  that  they 
ought  to  be  required  to  fulfill  their  contract.  A  decree 
may  be  prepared  accordingly.  My  conclusion  has  been 
reached  through  much  study  and  thought,  but  I  have  not 
considered  it  necessary  to  write  out  an  elaborate  opinion, — 
only  to  state  the  geneml  line  of  reasoning  which  has  led  me 
to  the  opinion  above  expressed. 

John  Howard^  for  appellant. 
1  Va  Dec~50 


Digitized  by  VjOOQ IC 


786  Davis  v.  Lee  Camp  No.  1,  C.  V.  [Vol.  1 

Christian  c&  Christian  and  Pegram  cfe  String  fellow^  for 
appellee. 

Per  Curiam.  For  reasons  stated  in  writing  by  the  chan- 
cellor who  decided  this  cause  in  the  said  chancery  court, 
which  opinion  is  copied  in  the  record  of  this  cause,  there  is 
no  error  in  said  decree. 
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Langhorne 

V, 

Richmond  City  Ry.  Co.  &  al. 

{Supreme  Court  of  Appeals  of  Virginia,  March  /j,  1894,) 

[19  S.  B.  Rep.  122.] 

Hailroad  Companies— Foreclosure  of  Trust  Deed— Consolidation  of 
Corporations— Liability  of  Successor. 

The  R.  R.  Co.  was  incorporated  May  17,  1860,  under  Act  March 
20,  1860,  in  which  said  company  was  subject  to  chapters  56,  57, 
Code  1849,  and  not  to  chapter  61  of  said  Code.  The  company  con- 
tinued to  run  cars  as  the  R.  R.  Co.  until  November  20,  1890.  It 
executed  three  deeds  of  trust,  the  last  two  of  which  were  foreclosed 
March  15, 1881,  and  were  purchased  by  its  stockholders  and  officers, 
who  claimed  to  act  under  chapter  61,  Code  1849,  and  business  was 
carried  on  as  the  R.  C.  R.  Co.  On  May  17,  1882,  one  of  said  pur- 
chasers, who  was  president  of  R.  C.  R.  Co.,  obtained  from  the  city 
of  Richmond  an  extension  of  the  charter  of  R.  R.  Co.  to  January 
31,  1900,  and  by  Act  March  17,  1884,  the  R.  C.  R.  Co.  was  recog- 
nized as  the  same  corporation  as  R.  R.  Co.,  under  which  act  on  ' 
October  14,  1890,  the  R.  R.  Co.  conveyed  to  R.  R.  &  E.  Co.  all  its 
property  and  franchises,  the  last  company  assuming-  all  debts  and 
liabilities  of  R.  R.  Co.  :  held,  in  an  action  for  personal  injuries 
suffered  in  1880,  that  as  defendant  acquired  the  supposed  right  to 
be  a  new  corporation  under  chapter  61,  Code  1849,  from  which  it 
was  expressly  excluded  bj'  its  organic  act,  it  had  no  right  to  the 
exemptions  therein  given  to  new  purchasers  of  corporate  property 
from  the  debts  of  the  old  concern,  and  that,  as  the  sale  was  only 
of  an  equity  of  redemption,  and  not  of  all  the  property,  the  corpo- 
rate life  of  the  R.  R.  Co.  was  not  obliterated. 

Same— Same — Same — Same. 

When  several  companies  have  become  consolidated,  the  new  com- 
pany may  be  sued  directly  upon  a  cause  of  action  existing  against 
one  of  the  consolidated  companies;  but  the  declaration  should  show 
against  which  company  it  arose,  and  such  facts  as  will  subject 
the  new  company  to  the  suit. 
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Error  to  circuit  court  of  city  of  Richmond. 

Action  by  Charles  M.  Langhorne  against  the  Richmond 
Railway  Company,  otherwise  known  as  the  Richmond  City 
Railway  Company  and  the  Richmond  Railway  &  Electric 
Company.  From  a  judgment  sustaining  a  demurrer  to  his 
declaration,  plaintiff  brings  error.     Reversed. 

W.  P.  De  Saxissure  and  Jam^  Lyons^  for  plaintiff  in 
error. 

Wyndham  R,  Meredith^  for  defendants  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  petition  of  Charles  M.  Langhorne,  an  infant,  who 
sued  by  Jennie  R.  Langhorne,  his  next  friend,  complaints 
of  a  judgment  pronounced  by  the  circuit  court  of  the  city  of 
Richmond  on  the  22d  day  of  June,  1891,  in  an  action  of 
trespass  on  the  case  therein  pending,  wherein  he  is  plaintiff, 
and  the  Richmond  Railway  Company  (also  known  as  the 
Richmond  City  Railway  Company  and  the  Richmond  Rail- 
way &  Electric  Company)  is  defendant.  There  was  a  demur- 
rer to  the  declaration,  which  said  demurrer  was  sustained 
by  the  court,  and  the  suit  wa.s  dismissed,  with  costs  against 
the  plaintiff.  The  question  to  be  decided  by  this  court, 
upon  the  record  presented,  is,  did  the  circuit  court  err  in 
sustaining  the  demurrer  to  the  declaration,  and  in  render- 
ing judgment  for  the  defendant,  and  dismissing  the  plaintiff's 
suit  with  costs  against  him,  without  a  trial  upon  the  facts 
and  merits  of  the  case?  The  plaintiff,  in  his  declaration, 
alleged:  That  the  defendant,  the  Richmond  Railway  Com- 
pany, was,  on  the  17th  day  of  May,  1860,  under  and  by 
virtue  of  an  act  of  assembly  of  Virginia  passed  the  20th 
day  of  March,  1860,  created  a  body  politic  and  corporate, 
subject  to  the  laws  of  Virginia  relating  to  corporations  found 
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in  the  fifty-sixth  and  fifty-seventh  chapters  of  the  Code  of 
Virginia  of  1849  (and  not  subject  to  the  laws  relating  to 
corporations  found  in  the  sixty-first  chapter  of  said  Code), 
under  the  corporate  name  of  the  Richmond  Railway  Com- 
pany, and  under  said  name  conducted  the  business  of  a  street 
railway,  moved  by  horse  cars,  in  the  streets  of  Richmond, 
and  continued  to  do  so  up  to  and  until  the  20th  day  of 
2»rovember,  1890.  That  said  company,  being  empowered 
by  its  charter  so  to  do,  did,  on  the  20th  of  September,  1866, 
•execute  to  William  F.  Taylor  and  Thomas  G.  Jackson,  trus- 
tees, a  deed  of  trust  conveying  all  its  property,  works,  and 
franchises  for  the  purpose  of  securing  the  payment  of  its 
bonds  to  the  amount  of  $150,000,  which  lien  was  duly  re- 
corded in  the  proper  clerk's  office  of  the  city  of  Richmond, 
Va.  ;  and  the  said  deed,  up  to  the  time  of  this  trial,  still 
remained  on  record,  unreleased  and  of  full  force  and  eflfect, 
-and  the  debt  secured  thereby  unpaid.  That  on  or  about 
the  3d  day  of  April,  1874,  the  said  company  executed  a 
4^econd  deed  of  trust,  conveying  all  of  its  said  works,  prop- 
erty, and  franchises  to  Thomas  G.  Jackson  and  William 
F.  Taylor,  trustees,  to  secure  the  payment  of  a  second  issue 
•of  bonds,  amounting  to  $30,000,  and  on  the  3d  of  October, 
1880,  executed  to  Thomas  G.  Jackson  and  Thomas  G.  Pey- 
ton, trustees,  a  third  d«ed  of  trust,  conveying  its  said  prop- 
erty, works,  and  franchises  to  secure  the  payment  of  its 
said  last-mentioned  issue  of  $30,000  of  bonds,  or  an  exten- 
sion of  the  same.  That,  on  the  15th  of  March,  1881,  the 
said  Thomas  G.  Jackson,  as  surviving  trustee  under  the  said 
•second  deed  of  trust,  and  Thomas  G.  Jackson  and  Thomas  G. 
Peyton,  trustees  under  the  said  third  deed  of  trust  (the  said 
first  lien  being  still  outstanding  and  unreleased,  and 
the  debt  of  $150,000  secured  thereby  unpaid),  made 
a  sale  of  all  their  rights,  title,  and  interest,  by  virtue 
of  the  said  second  and  third  liens,  in  and  to  the 
[)roperty   and    works   of  the   said    railway    company,  and 
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the  same  was  purchased  by  Channing  M.  Button,  Parker 
Campbell,  and  J.  Lawrence  Schoolcraft  at  and  for  the  price 
of  $2,000, — the  said  purchasers  being  the  owners  of  the 
stock  and  bonds  of  the  sold  corporation,  as  well  as  its 
officers,  claiming  to  act  under  and  by  virtue  of  the  sixty-first 
chapter  of  the  Code  of  1849,  from  the  operation  of  which 
this  corporation  was  excepted  by  the  terms  of  the  act  of  the 
20th  of  March,  1860,  under  which  the  said  company  was 
incorporated, — who  continued  to  carry  on  the  business  of 
said  corporation,  subject  to  the  said  lien  of  the  first  deed  of 
trust,  styling  themselves  the  Richmond  City  Railway  Com- 
pany. That  subsequently  to  the  2d  day  of  January,  1882, 
said  Parker  Campbell,  styling  himself  president  of  the  said 
Richmond  City  Railway  Company,  filed  his  petition  with  the 
common  council  of  the  city  of  Richmond,  praying  for  an 
extension  of  the  charter  of  the  Richmond  Railway  Company, 
in  pursuance  whereof  the  said  common  council  of  the  city  of 
Richmond,  on  the  17th  day  of  May,  1882,  passed  an  ordi- 
nance extending  the  charter  of  the  Richmond  Railway  Com- 
pany, and  continuing  to  it  its  powers  and  privileges  until 
the  31st  December,  1900.  That  by  an  act  of  assembly  of 
Virginia  passed  the  17th  day  of  March,  1884:,  the  said 
Richmond  City  Railway  Company  was  "recognized"  as  the 
same  corporation  that  was  chartered  by  and  under  the  act  of 
assembly  of  Virginia  of  March  20,  1860,  aforesaid,  and  the 
ordinance  thereunder,  and  contract  with  the  city  of  Rich- 
mond of  the  17th  of  May,  1860,  and  subsequent  amendments 
thereto,  as  the  Richmond  Railway  Company.  That,  under 
and  by  virtue  of  the  statute  in  such  case  made  and  provided, 
the  said  Richmond  Railway  Company,  the  defendant  afore- 
said, by  deed  dated  October  14,  1890,  and  recorded  in  the 
proper  office  on  the  20th  of  November,  1890,  conveyed  to  the 
Richmond  Railway  &  Electric  Company  all  its  works, 
property,  and  franchises,  and  became  consolidated  with  the 
said  Richmond  Railway  &  Electric  Company,  subject  to  the 
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following  provision  in  the  said  conveyance  contained,  viz.  : 
<'The  foregoing  conveyance  is  made  subject  to  the  payment 
by  the  Richmond  Railway  &  Electric  Company  of  all  the  lia- 
bilities of  the  parties  of  the  first  part  which  may  not  have  been 
discharged  prior  to  the  conveyance. "  That  the  said  Richmond 
Railway  Company,  also  known  and  called  by  the  name  of  the 
Richmond  City  Railway  Company,  defendant,  being  the 
owner  and  operator  of  a  street  railway,  as  aforesaid,  running 
through  several  streets  in  the  city  of  Richmond,  including 
Main,  Ninth,  and  Broad  streets,  on  the  26th  of  June,  1880, 
the  plaintiff,  accompanied  by  his  widowed  mother  and  his 
grandmother,  was  a  passenger  on  one  of  its  cars  passing  west- 
ward from  Main  along  Ninth  and  Broad  streets,  and  at  or  near 
the  corner  of  Fifth  and  Broad  streets  said  car  was  stopped, 
in  consequence  of  the  ringing  of  the  bell,  in  order  that  the 
plaintiff  might  alight,  and  he  had  proceeded  to  the  rear  end 
of  the  car,  and  was  in  the  very  act  of  alighting,  when  the 
car  was  suddenly  started  off  without  any  warning  to 
the  plaintiff,  whereby  he  was  violently  thrown  to  the 
ground,  and,  teing  an  infant  of  tender  years,  to  wit, 
of  five  years,  he  was  permanently  injured  and  ren- 
dered a  cripple  for  life,  in  consequence  of  which  he  has 
suffered  great  and  constant  pain  and  anguish,  and  is  incapac- 
itated from  attending  to  any  business,  and  was  and  is  still 
required  to  be  at  great  expense  in  endeavoring  to  be  healed 
and  cured  of  his  said  hurts  and  injuries,  to  the  said  plain- 
tiff's damage  at  $25,000.  The  actual  damage  to  the  plain- 
tiff— which  the  record  shows  was  very  great,  rendering  him 
a  hunchback,  and  causing  him  to  have  hip  disease— is 
admitted  by  the  demurrer  and  in  fact,  but  effort  is  made  to 
escape  liability  on  the  plea  that  the  guilty  party  was  the 
Richmond  Railway  Company,  which,  it  is  claimed  by  the 
defendant,  passed  out  of  existence  on  the  loth  March,  1881, 
in  conseciuence  of  the  sale  made  under  a  second  and  third 
mortgage,  and  the  election  of  the  purchasers  to  take  a  new 
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name,  to  wit,  the  name  of  the  Richmond  City  Railway  Com- 
pany. This  was  the  view  and  ruling  of  the  circuit  court, 
which  we  are  of  the  opinion  is  erroneous  in  law  and  in  fact, 
and  is  not  warranted  by  the  pleadings  and  the  evidence  in 
the  record. 

The  act  of  assembly  of  Virginia  of  March  20,  1860  (Acts 
1859-60,  c.  214,  p.  406),  makes  this  class  of  corporations 
(viz.  street  railways  in  the  city  of  Richmond)  subject  only 
to  the  provisions  of  chapters  56  and  57  of  the  Code  of  1849 
relating  to  corporations.  By  the  terms  of  the  act  they  are 
not  subject  to  the  provisions  of  chapter  61  of  the  Code  of 
1849,  and  it  is  by  virtue  of  this  chapter  61  that  the  defend- 
ant has  acquired  the  right  to  be  a  new  corpoi'ation.  Chap- 
ter 61,  §§  28,  29,  provide  that,  upon  the  sale  of  all  the 
works  and  property  of  a  railroad  corporation  under  lien,  the 
purchasers  may  become  a  new  corporation  by  any  name  they 
may  select  and  record,  not  subject  to  any  debts  or  liabilities  of 
the  sold  corporation  except  such  as  may  have  been  assumed 
at  the  sale.  As  already  shown,  the  Richmond  Railway  Com- 
pany was,  by  the  act  of  assembly  under  which  it  was  erected 
into  a  corporation,  excepted  from  the  operation  of  chapter 
61  of  the  Code  of  1849,  and  was  made  expressly  subject  to 
the  laws  relating  to  corporations  found  in  chapters  56  and 
57  of  the  Code  of  1849 ;  and,  even  though  the  proceedings 
of  the  purchasers  at  the  sale  made  by  the  trustees  under  the 
second  and  third  deeds  of  trust  were  done  in  conformity  to 
the  prescriptions  of  chapter  61,  yet  the  sale  was  only  of  a 
mere  equity  of  redemption  for  the  price  of  $2,000,  leaving 
the  works  and  franchises  of  the  Richmond  Railway  Company 
still  bound  by  the  paramount  and  prior  lien  of  the  first  deed 
of  trust  to  secure  the  debt  of  said  company  of  $150,000. 
The  sale  of  a  railroad  company's  works  and  property,  con- 
templated under  sections  28,  29,  c.  61,  of  the  Code  of  1849, 
was  a  sale  of  all  the  works  and  property  and  franchises  of 
the  corporate  entity,  and  nothing  short  of  this  could  oblit- 
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erate  or  supersede  the  life  of  the  corporate  company,  or  give 
discharge  or  exemption  from  its  debts  and  liabilities. 
Washington,  A.  &G.  R.  Co.  t.  Alexandria  &W.  R.  Co.,  19 
Oratt.  622,  624 ;  Trustees  v.  Graham,  31  Gratt.  782.  The 
amalgamation  of  the  Richmond  Railway  Company  with  the 
Richmond  City  Railway  Company,  or  its  metamorphosis  into 
the  Richmond  City  Railway  Company,  if  effected,  was  out- 
side of  chapter  61  of  the  Code  of  1849,  or  any  other  statute 
enabling  consolidated  or  new-named  companies  to  be  exempt 
from  the  liabilities  or  torts  of  the  original  corporation. 
Field,  Corp.  §  435  ;  Clearwater  v.  Meredith,  1  Wall.  40. 
The  purchasers  at  the  sale  under  the  second  and  third  deeds 
of  trust  were  (as  is  alleged  in  the  declaration  and  admitted 
by  the  demurrer)  the  owners  and  officers  of  the  Richmond 
Railway  Company,  and  they  did  not  for  one  moment  cease  the 
operations  of  that  company;  but  a  few  months  after  the 
*»aid  sale,  and  their  purchase  of  an  equity  of  redemption  of 
the  works,  property,  and  fi*anchises  of  the  Richmond  Rail- 
way Company,  they  applied  to  the  city  of  Richmond  for,  and 
obtained  by  an  ordinance  of  the  city  council,  an  extention 
of  the  charter  of  the  Richmond  Railway  Company  until  the 
end  of  the  year  1900.  This  was  a  voluntary  revivor  of  the 
Richmond  Railway  Company  (even  if  it  had,  by  the  sale 
aforesaid,  lost  its  legal  being)  by  its  owners  and  officers 
before  the  sale,  and  its  purchasers  and  officers  after  the  sale, 
recognized  and  approved  by  the  city  council  of  Richmond 
when  it  extended  the  charter  of  the  Richmond  Railway  Com- 
pany for  20  years.  The  act  of  March  17,  1884,  so  far  from 
creating  a  new  corporation,  recognizes  the  Richmond  City 
Railway  Company  as  being  identical  with  the  original  eor- 
poi*ation  chartered  under  the  act  of  March,  1860,  under  the 
name  of  the  Richmond  Railway  Company.  This  act  of 
March  17,  1884,  was  prepared  and  asked  for,  and  passed  by 
the  legislature,  at  the  request  of  the  defendant  company  ; 
and  it  '^recognized"  ''the  company  incorporated  under  the 
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act  of  March,  1860,"  '<and  the  contract  whereby  the  Rich- 
mond Railway  Company  was  created,  and  known  as  the 
Richmond  City  Railway  Company,"  and  declared  it  to  be  a 
body  corporate,  governed  by  the  provisions  of  chapters  56 
and  57  and  61  of  the  Code  of  Virginia.  This  act  of  March 
17,  1881,  passed  three  years  after  the  sale,  identifies  the 
Richmond  Railway  Company  with  the  Richmond  City  Rail- 
way Company ;  and  it  establishes  the  fact  that  prior  to 
the  act  (which  could  have  no  retrospective  effect)  the  Rich- 
mond Railway  Company  was  not  subject  to  the  provisions 
of  chapter  61  of  the  Code ;  and  it  estops  the  claim  of  the 
defendant  that  the  Richmond  City  Railway  Company  is  not 
one  with  the  Richmond  Railway  Company.  The  act  of 
March  17,  1884,  while  incorporating  the  Richmond  City 
Railway  Company,  and  drawing  to  it  the  valuable  privileges 
and  franchises  of  the  Richmond  Railway  Company,  estab- 
lished the  subsisting  and  continuing  liabilities  of  the  defend- 
ant, whether  known  as  the  Richmond  Railway  Company  or 
the  Richmond  City  Railway  Company,  for  the  debts  and 
misdoings  of  the  Richmond  Railway  Company. 

The  defendants'  demurrer  admits  the  allegation  of  fact  in 
the  plaintiff's  declaration  that  the  Richmond  Railway  Com- 
pany is  also  known  and  called  by  the  name  of  the  Richmond 
City  Railway  Company,  and  thus  the  liability  of  the  existing 
company  for  the  fearful  injuries  to  the  plaintiff  is  admitted. 
The  sale  of  March,  1881,  under  the  second  and  third  deeds 
of  trust,  did  not  dissolve  the  corporate  existence  of  the 
Richmond  Railway  Company  ;  and  the  purchasers  did  not 
become  a  corporation,  ipso  facto^  but  they  were  simply 
individuals — natural  persons — who  had  the  right  to  operate 
the  road  which  they  had  bought,  as  is  alleged  in  the  declara- 
tion and  admitted  by  the  demurrer.  The  Richmond  Railway 
still  existed,  and  had  the  moral  and  legal  capacity  to  increase 
its  subscription,  to  call  in  more  capital,  and  resume  business. 
Ang.  &  A.  Corp.  p.  849,  §  773.     It  did  resume  business  by 
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applying  for  and  obtaining  an  extension  and  amendment  of 
its  cliarter  till  1900,  adding  the  word  <*City"  to  its  name ; 
and  under  the  charter  of  the  Richmond  Railway  Company 
they  operated  and  continued  to  operate  until  the  time  and 
act  of  consolidating  with  the  Richmond  Railway  &  Electric 
Comi)any,  with  an  express  provision  of  liability  by  the  con- 
solidated company  for  all  the  debts  and  torts  of  the  Rich- 
mond Company,  as  aforesaid,  for  which  reason  the  Richmond 
Railway  &  Electric  Company  is  made  a  codefendant  to  the 
suit.  The  purchasers  at  the  sale  of  the  15th  of  March,  1881, 
did  not  adopt  any  of  the  provisions  of  law  for  the  formation 
of  a  new  corporation;  but  did  apply  for  and  obtain  an 
extension  of  the  charter  of  the  corporation,  an  equity  of 
redemption  in  whose  property  they  had  bought.  As  a  new 
corporation,  they  had  no  right  to  apply  for  and  obtain  an 
extension  of  the  charter  of  the  corporation  whose  chartered 
life  had  been  extinguished,  if  it  had  been  dissolved  by  the 
sale  ;  no  one  but  the  old  corporation  could  do  that ;  and  tho 
business  of  the  Richmond  Railway  Company  was  resumed 
and  operated  under  the  extended  charter  of  that  company, 
with  a  mere  addition  to  its  name,  which  did  not  imply  or 
create  a  new  corporation,  without  any  of  the  methods  pre- 
scribed by  law  for  the  formation  of  a  new  corporation. 
Bank  v.  Sachtleben  (Tex.  Sup.)  3  S.  W.  733.  The  purchas- 
ers at  the  sale  consolidated  their  purchases  with  the  fran- 
chises of  the  old  corporation,  which  was  not  dissolved ;  and, 
by  so  doing,  the  old  corporation,  which  was  not  dead,  was 
continued  under  its  extended  charter,  with  all  its  rights  and 
responsibilities  (Ang.  &  A.  Corp.  [11th  Ed.]  §,^  773,  780, 
pp.  849-867;  Longley  v.  Stage  Co.,  23  Me.  39),  and  the 
purchasers  became  corporators  in  the  old  corporation,  with 
an  addition  to  its  name,  but  without  dissolution  or  change  of 
identity  (Lea  v.  Canal  Co.,  3  Abb.  Pr.  [N.  S.]  1). 

The  demurrer  is  to  the  whole  declaration,  and  it  is  alleged 
in  argument,  as  the  ground  of  demurrer,  that  there  is  a  mis- 
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joinder  of  counts  and  a  misjoinder  of  causes  of  action.  The 
declaration  is  a  declaration  in  case,  and  there  is  but  one  count, 
which  is  the  last  alleged,  and  there  is  but  one  cause  of  action 
alleged  in  fact  and  in  form.  Henderson  v.  Stringer,  6  Gratt. 
130.  The  matter  and  form  of  the  declaration  are  sufficient 
and  good  to  maintain  the  action  ;  and  the  demurrer  to  the 
declaration  should  have  been  overruled,  and  the  case  given 
to  the  jury  to  hear  and  pronounce  upon  the  evidence.  Code 
1887,  §  3272  ;  Henderson  v.  Stringer,  6  Gratt.  130 ;  Ken- 
naird  v.  Jones,  9  Gratt.  184.  The  Richmond  Railway  & 
Electric  Company  is  a  necessary  and  proper  party  defendant 
to  this  action.  The  two  corporations  had,  at  the  time  of 
the  institution  of  this  suit,  been  combined  and  consolidated, 
*  'subject  to  the  payment,  by  the  Richmond  Railway  &  Elec- 
tric Company,  of  all  the  liabilities  of  the  Richmond  City 
llailway  Company  which  may  not  have  been  discharged 
prior"  to  the  execution  of  the  deed  of  consolidation,  dated 
October  14, 1890,  as  is  alleged  in  the  declaration  and  admitted 
by  the  demurrer.  4  Am.  &  Eng.  Enc.  Law,  272  ;  New 
Bedford  R.  Co.  v.  Old  Colony  R.  Co.,  120  Mass.  397  ;  Rail- 
road Co.  V.  Moffitt,  75  111.  624;  Warren  v.  Railroad  Co., 
49  Ala.  582.  Where  several  companies  have  been  consoli- 
dated, the  consolidated  company  may  be  sued  directly  upon 
a  cause  of  action  existing  against  one  of  the  consolidated 
companies  ;  but  the  declaration  should  show  against  which 
company  it  arose,  and  over  such  matters  of  fact  as  will  sub- 
ject the  new  company  to  the  suit.  Railroad  Co.  v.  Harbin, 
40  Ga.  706  ;  4  Am.  &  Eng.  Enc.  Law,  272 ;  Prouty  v. 
Railroad  Co.,  85  N.  Y.  272  ;  Railway  Co.  v.  Powell,  40  Ind. 
37  ;  Jones,  Ry.  Secur.  §  415,  p.  393  ;  Railway  Co.  v.  Skid- 
more,  69111.  566  ;  Railroad  Co.  v.  Smith,  75111.  496  ;  Rail- 
road Co.  V.  Jones,  29  Ind.  465  ;  Agricultural  College  v. 
Baxter's  Estate,  42  Vt.  99  ;  Boardman  v.  Railway  Co.,  84 
N.  Y.  157  ;  Railroad  Co.  v.  Langton,  32  Mich.  251.  la 
the  case  at  bar  the  declaration  joins  the  consolidated  com- 
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pany  after  reciting  all  the  facts  showing  which  company  the 
cause  of  action  arose  against  originally,  and  the  facts  which 
will  subject  the  new  or  consolidated  company  to  the  suit, 
viz.  that  the  consolidation  was  entered  into  * 'subject  to  the 
payment"  by  the  consolidated  company  of  all  the  liabilities 
of  the  Richmond  City  Railway  Company  ;  and  it  is  just  and 
proper  that  the  consolidated  company  should  be  brought  in 
as  a  codefendant  to  incur  the  consequences  of  the  litigation. 
The  old  company,  by  the  consolidation,  has  assumed  a  new 
name  ;  and  the  new  company  is  estopped  to  deny  the  name 
by  which  it  is  sued.  Railway  Co.  v.  Skidmore,  69  111.  566  ; 
Railroad  Co.  v.  Moffitt,  75  111.  524  ;  Jones,  Ry.  Secur.  §§ 
418,  419 ;  Railway  Co.  v.  Powell,  40  Ind.  37.  For  the 
foregoing  reasons  and  authorities,  we  are  of  opinion  that  the 
judgment  of  the  circuit  court  of  the  city  of  Richmond  com- 
plained of  is  wholly  erroneous,  and  the  same  is  reversed  and 
annulled,  and  the  case  remanded  to  the  said  court  for  further 
proceedings  in  conformity  to  this  opinion.     Reversed. 
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Rogers 
Commonwealth. 

(Supreme  Court  of  Appeals  of  Virginia,  Feb.   /,  1894.) 

[19  S.  E.  Rep.  162.] 

Criminal  Law — Verdict — Reference  to  Indictment. 

Where,  upon  a  sufficient  indictment,  the  jury,  by  their  foreman, 
indorse  the  following^  verdict:  **We,  the  jury,  find  the  prisoner,  H. 
R.,  guilty,  and  fix  his  punishment  at  eighteen  years  in  the  peni- 
tentiary,*' the  verdict  is  not  erroneous  in  failing  to  refer  explicitly 
to  the  indictment. 

Same— Charge  of  Clerk. 

The  clerk,  in  the  presence  of  a  prisoner,  against  whom  a  jury 
had  just  returned  a  verdict  of  guilty,  propounded  to  the  jury  the 
following:  **How  say  you?  Is  he  guilty  of  the  offense  whereof  ho 
stands  indicted,  or  not  guilty"  :  held,  that  said  charge  of  the  clerk 
was  sufficient.    . 

Same — Same— Errors  Cured  afler  Verdict. 

After  verdict  it  is  too  late  to  take  advantage  of  an  irregularity  in 
the  charge  of  the  clerk  to  the  jury,  the  same  being  cured  by  section 
3156,  Code  1887. 

Error  to  corporation  court  of  Norfolk. 

Harry  Rogers,  having  been  found  guilty  of  a  felony, 
brings  error.     Affirmed. 

Th,  J.  Randolph^  for  plaintiff  in  error. 

B.  Taylor  Scottj  Atty.  Gen,^  for  the  Commonwealth. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  petition  of  Harry  Rogers  represents  that  he  is 
aggrieved  by  a  final  judgment  of  the  corporation  court  of 
the  city  of  Norfolk,  rendered  upon  the    1st   day   of   April 
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1893,  sentencing  him  to  confinement  in  the  penitentiary  of 
this  commonwealth  for  the  term  of  18  years,  the  period  by 
the  jurors  in  their  verdict  ascertained.      It  appears  from  the 
record   in  this  case  that  on  the  6th  day  of   March,   1893, 
the  plaintiff  in  error,  Harry  Rogers,  was  indicted  in  the  cor- 
poration court  of  the  city  of  Norfolk  for  that,  '*on  the  30th 
day  of  January,  1893,  in  the  said   city   of   Norfolk,    being 
then  and  there  armed  with  a  dangerous  weapon,  to  wit,  with 
a  brick,  on  one  M.  W.  Mason  feloniously  did  make  an  assault, 
and  him,  the  said  M.  W.  Mason,  in  bodily  fear  feloniously 
did  put,  and  one  watch  chain,  of   the  value  of  $17,    of  the 
goods  and  chattels  of  the  said  M.  W.  Mason,  from  the  per- 
son and  against  the  will  of  said  M.  W.  Mason  then  and  there 
feloniously  and  violently  did   steal,  take,   and  carry  away, 
against,"  etc.     Upon  this  said  indictment  he  was  arraigned 
and  tried,  and  on  the  21st  day  of  March,    1893,    the   jury 
brought  in  a  verdict  in  the  following  words  and  figures,  to 
wit :     *^*We,  the  jury,    find   the   prisoner,    Harry   Rogers, 
guilty,  and  fix  his  punishment  at  eighteen  years  in  the  pen- 
itentiary."    The  accused  moved  the  court  to  set  the  verdict 
aside,  and  grant  a  new    trial,  because   the  verdict  does  not 
refer  explicitly  to  the  indictment,  and  is   not  a  clear   and 
complete  finding  of  the  issue,  in  that  it  does  not  state  what 
crime  or  grade  of  crime  he  was  found  guilty  of.     The  fore- 
man of  the  jury  wrote  the  verdict  upon  the  indictment,  and 
signed  it  as  such,  and  the  verdict  is  a  direct  response  to  the 
issue  made  up  in  the  case  of  guilty  or  not  guilty,  which  the 
jury  was  sworn  to  try.     It  is  a  direct  response  to  the  question 
which,  after  the  jury  had   come  into  court   and  announced 
their  agreement  in  their  said  verdict,  the  clerk,  in  the  pres- 
ence of  the  prisoner,  and  after  telling  the  jury  to  look  upon 
him,  propounded  to  them,   viz.:     *'How  say  you?     Is  he 
guilty  of  the  offense   whereof  he   stands   indicted,   or   not 
guilty?"     3  Rob.  Pr.  (Old  Ed.)  262;     Hoback  v.    Com., 
28  Gratt.  924  ;  Price  v.  Com.,  77  Va.  394.      <'As  the  jury 
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cannot  inquire  into  the  truth  of  any  facts  but  those  which 
are  comprised  in  the  issue,  it  must  necessarily  be  intended 
that  whatever  facts  they  find  are  according  to  the  allega- 
tions of  the  indictment,  unless  a  different  intention  can  be 
inferred  from  the  verdict. "  Parsons,  C.  J. ,  in  Com.  v.  Judd, 
2  Mass.  320.  <'A  verdict  of  a  jury  in  a  criminal  case  must 
always  be  read  in  connection  with  the  indictment,  and  if  it 
be  certain,  upon  reading  them  together,  what  is  the  meaning 
of  the  verdict,  it  is  suflSciently  certain.  The  indictment  is 
never  copied  or  repeated  in  the  verdict,  nor  need  the  charge 
be  set  out  in  the  latter  with  anything  like  the  same  particu- 
larity with  which  it  is  set  out  in  the  former.  The  verdict 
refers  to  and  adopts  the  indictment  in  whole  or  in  part,  either 
expressly  or  by  plain  implication.  When  the  indictment  con- 
tains but  one  charge,  of  which  the  accused  must  be  either 
guilty  or  not  guilty,  and  the  verdict  simply  is,  'We,  the  jury, 
find  the  prisoner  guilty,'  or  *not  guilty,'  as  the  case  may  be, 
what,  then,  is  the  meaning  of  the  words  of  the  verdict? 
Guilty  or  not  guilty  of  what?  Of  course,  of  the  offense 
charged  against  him  in  the  indictment.  Now,  if  we  take 
away  the  indictment,  the  verdict,  taken  by  itself,  will  be 
nonsense,  but,  taken  in  connection  with  the  indictment,  as  it 
always  is,  and  must  be,  taken,  it  is  perfectly  plain."  3 
Rob.  Pr.  (Old  Ed.)  262. 

The  second  assignment  of  error  is  that  the  clerk  failed  to 
charge  the  jury  sufliciently  fully  to  allow  the  jury  to  find 
completely  under  the  indictment.  The  clerk's  charge,  as 
set  forth  in  the  record,  is  full  and  complete,  and  is  in  exact 
accordance  with  the  decisions  in  Houston  v.  Com.,  87  Va. 
266,  12  S.  E.  385,  and  Thornton  v.  Com.,  24  Gratt.  662. 
After  verdict  it  is  too  late  to  take  advantage  of  such  irreg- 
ularity. Even  though  it  obtain  in  this  case,  it  is  cured  by 
section  3156,  Code  1887.  There  is  no  error  in  the  judgment 
of  the  corporation  court  of  the  city  of  Norfolk,  complained 
of,  and  it  is  affirmed.     Affirmed. 
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City  op  Roanoke 

V. 

Harrison. 

{Supreme  Court  of  Appeals  of  Virginia  ^  March  /j,  18^4,) 

[19  S.  E.  Rep.  179.] 

Municipal  Corporation — Liability  for  Defective  Street  Crossing.* 

When  a  municipal  corporation  is  empowered  by  its  charter  to  lay 
ofiP,  pave,  and  keep  in  repair  its  streets,  and  to  levy  taxes  for  such 
purposes,  it  is  liable  for  injuries  caused  by  neglect  to  keep  its 
streets  in  repair. 

Same— Same— Case  at  Bar. 

In  an  action  against  a  city  for  injuries  occasioned  by  a  defective 
street  crossing,  it  appeared  that  plaintiff,  after  passing  over  a 
board  cross  walk,  had  to  step  down  about  12  inches  to  a  platform 
of  rock  and  earth  15  inches  wide,  and  then  step  over  a  gutter  18 
inches  wide  to  another  crossing  made  of  flagstones.  This  crossing 
was  at  least  17  inches  wide,  was  about  on  a  level  with  said  plat- 
form, and,  through  constant  snow  and  rain,  it  had  become  nearly 
covered  with  mud.  The  plaintiff  saw  it  was  a  bad  crossing,  but, 
being  in  a  hurry,  tried  to  jump  over  it,  and  in  so  doing  stepped  upon 
an  uneven  part  of  the  flagging,  where  it  was  raised,  and  fell:  held^ 
that  the  city  was  not  liable. 

Error  to  hustings  court  ol  Roanoke. 

Action  by  H.  W.  Harrison  against  city  of  Roanoke  for 
damages  caused  by  the  defective  condition  of  a  crosn  walk. 
Judgment  for  plaintiff.     Defendant  brings  error.     Reversed. 

Thomas  IF.  Miller^  for  plaintiff  in  error. 
Penn  cjfe  Cocl'e^  for  defendant  in  error. 


*See  monographic  note    on  ** Municipal   Corporations"  appended 
to  Danville  v.  Pace,  25  Gratt.  1  (Va.  Rep.  Anno.). 
1  Va  Dec— 51 
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Richardson,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  hustings 
court  of  the  city  of  Roanoke  rendered  on  the  25th  day  of 
September,  1891,  in  an  action  of  trespass  on  the  case, 
wherein  H.  W.  Harrison,  the  defendant  in  error  here,  was 
l)laintiflf,  and  the  city  of  Roanoke  was  defendant.  Thie  ob- 
ject of  the  suit  was  to  recover  damages  for  an  injury  re- 
ceived by  the  plaintiff  from  a  fall  on  one  of  the  streets  of  said 
city,  which  caused  a  fracture  of  his  leg,  and  which,  it  is 
alleged,  was  caused  by  the  negligence  of  the  defendant  city 
in  permitting  a  crossing  on  one  of  its  streets  to  become  out 
of  repair,  and  in  a  dangerous  condition,  with  deep  holes, 
which  condition  had  existed  many  days  prior  to  the  accident, 
and  after  notice  to  the  city.  At  the  trial  the  jury  found  for 
the  plaintiff,  and  assessed  his  damages  at  $800.  The  defend- 
ant city,  by  its  attorneys,  moved  the  court  to  set  aside  the 
verdict,  and  award  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  the  law  and  the  evidence;  but  the 
court  overruled  the  motion,  and  the  defendant  excepted. 
And  the  court  thereupon  entered  judgment  according  to  the 
finding  of  the  jury,  and  the  cause  is  here  for  review  on  a 
writ  of  error  allowed  by  one  of  the  judges  of  this  court. 

The  law  of  the  case  has  been  long  settled,  and  there  can 
be  no  diflSculty  in  applying  it.  The  doctrine  is  familiar 
that  when  a  municipal  corporation  has  been  clothed  by  its 
charter,  as  in  the  present  case,  with  power  to  lay  off,  pave, 
and  keep  its  streets  in  order,  and  to  levy  taxes  for  such  pur- 
poses, it  is  its  duty  to  do  so ;  and  if  it  neglects  to  keep  its 
streets,  sidewalks,  and  crossings  in  a  safe  condition,  it,  in 
general,  becomes  liable  in  damages  to  any  persons  who, 
without  fault  on  their  part,  sustain  injury  by  reason  of  such 
neglect.  But  a  municipal  corporation  is  not  compellable  to 
answer  in  damages  for  every  injury  that  persons  may  re- 
ceive in  a  public  street.     It  is  not  an  insurer  of  absolute 
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immunity  from  danger  and  harm  arising  in  the  use  of  its 
streets.  It  is  its  duty  only  to  see  that  they  are  reasonably 
safe  for  persons  exercising  ordinary  care  and  prudence. 
And,  moreover,  the  plaintiff  must  not  only  allege,  but  he 
must  establish  by  evidence,  that  the  municipality  had  notice, 
expressed  or  implied,  of  the  defect  complained  of  ;  and 
mere  slipperiness  of  a  street,  sidewalk,  or  crossing,  occa- 
sioned by  ice  or  snow  or  mud  that  has  not  so  accumulated 
as  to  form  an  obstruction,  is  not  such  a  defect  as  will  make 
It  municipality  answerable  in  damages  for  an  injury  occa- 
sioned thereby.  Noble  v.  City  of  Richmond,  31  Gratt.  271; 
Orme  v.  Same,  79  Va.  86;  Clark  v.  Same,  83  Va.  355,  5 
S.  E.  369  ;  Gordon  v.  Same,  83  Va.  436,  2  S.  E.  727 ;  2 
Dill.  Mun.  Corp.  §  1006.  In  order  to  a  just  solution  of 
the  question  under  consideration,  we  have  only  to  apply 
these  principles  to  the  facts  disclosed  by  the  record,  remem- 
bering that  the  plaintiff  in  error  having  excepted  to  the 
judgment  of  the  court  below,  and  the  evidence,  not  the  facte, 
being  certified,  we  must  apply  the  rule  of  decision  which 
governs  this  court  in  considering  a  demurrer  to  the  evidence 
of  the  party  excepting. 

The  facts  deducible  from  the  evidence  so  viewed  are  as 
follows  :  In  Roanoke  city,  Salem,  Railroad,  Shenandoah, 
and  Third  avenues  are  streets  running  parallel,  and  east  and 
west.  Jefferson  street  runs  north  and  south,  and  at  right 
angles  with  the  four  avenues.  Third  avenue  is  sometimes 
called  ^'Wells  Street,"  in  the  record.  The  defendant  in 
error,  who  was  the  plaintiff  below,  was  a  practicing  physi- 
cian, and  about  noon  on  the  13th  of  March,  1891,  left  his 
oflSce,  on  Salem  avenue,  and,  proceeding  eastward  down 
said  avenue  to  Jefferson  street,  turned,  and  went  northward, 
on  the  west  side  of  the  latter  street,  past  Railroad  and  Shenan- 
doah avenues  (at  either  of  which  he  might  have  crossed  over 
to  the  east  side),  and  continued  on  to  Third  avenue,  on  the 
north  side  of  which,  about  four  doors  from  its  intersection 
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with  Jefferson  street,  lived  Mrs.  Gilmer,  to  whose  hous& 
the  plaintiff  was  called  to  see  a  patient,  and  to  fill  which 
call  he  was  on  his  way.  Over  from  the  west  side  of  Jeffer- 
son street,  to  the  north  side  of  Third  avenue,  was  a  crossing 
for  pedestrians.  This  was  the  crossing  by  which  the  plain- 
tiff proposed  to  reach  Third  avenue ;  but  in  doing  this  he 
had  to  step  down  from  the  plank  sidewalk,  about  12  inches, 
onto  a  platform  of  rock  and  dirt  about  15  inches  wide,  and 
from  thence  step  over  a  gutter  not  more  than  18  inches  in 
width  (a  step  which,  as  one  of  his  witnesses  testifies,  a  child 
might  readily  take  by  a  little  effort),  onto  the  flagging  which 
constitutes  the  crossing.  The  plaintiff  and  sevei-al  of  his 
witnesses  designated  it  by  the  name  of  ^*flagging,"  which  is 
defined  to  be  *'a  pavement  of  flagstone ;"  and  some  witnesses 
described  it  as  stones  laid  continuously  across  the  street, 
from  one  gutter  on  the  one  side  to  the  gutter  on  the  other 
side.  This  crossing  was  at  least  17  inches  wide,  and  was 
about  on  a  level  with  the  platform  of  rock  and  dirt.  From 
December  previous  till  the  time  of  the  accident,  there  had 
been  much  snow  and  rain,  so  that  the  street,  which  was  reallj*^ 
but  a  dirt  road,  neither  paved  nor  macadamized,  was  much 
cut  up,  and  was  deep  in  mud,  resulting  mainly  from  passing 
wagons,  the  wheels  of  which  carried  and  deposited  the  mud 
onto  the  flagging,  and  cut  holes  on  either  side  thereof  by  f  all- 
in  »■  off  the  solid  rock  down  into  the  soft  mud.  But  none  of  the 
flagstones  were  displaced  or  broken.  The  plaintiff  testified 
that,  when  he  got  there,  everybody  else  had  been  crossing 
there ;  that  he  was  in  a  hurry,  and  it  was  necessary  for  him 
to  cross  there  to  save  time  ;  that  he  saw  it  was  a  bad  crossing, 
and  tried  to  jump  his  way  over  it ;  that  it  was  the  most  direct 
way  to  the  house  to  which  he  was  going,  and  the  one  he 
always  took  in  going  to  that  house,  where  he  had  before  then 
been  practicing.  So  it  will  be  seen  that  the  plaintiff  was 
acquainted  with  the  crossing.  He  says  he  intentionally 
crossed  there.     His  witness  Lee,  after  giving  the  distances 
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mentioned  above,  of  the  height  of  the  plank  sidewalk  above 
the  platform  of  rock  and  dirt,  and  the  breadth  of  the  gutter, 
And  the  width  of  the  flagging,  said  that  after  one  got  across 
the  gutter  there  was  no  trouble  about  crossing  all  the  way 
over  the  street,  provided  one  kept  on  the  flagging,  but  that 
if  one  got  off  the  flagging  he  would  go  down  into  the  holes 
tilled  with  soft  mud,  which  holes  were  on  both  sides  of  the 
flagging,  and  were  made  by  wagon  wheels  dropping  down 
the  stones  into  the  soft  mud  ;  and  the  witness  said  that 
the  wagons  crossing  there  kept  the  stones  at  a  high  point. 
The  plaintiff  also  testified  that  at  the  time  of  his  accident  he 
could  see  tracks  part  of  the  way  on  the  flagging,  made  by 
persons  who  had  crossed  over.  Such  being  the  condition  of 
the  flagging  across  the  street,  the  plaintiff's  acquaintance 
with  it,  and  the  condition  of  the  crossing  being  referable  to 
the  weather,  there  remains  only  to  ascertain  how  the  plain- 
tiff, the  defendant  in  error  here,  happened  to  fall,  and  whether 
his  fall  was  occasioned  by  any  such  negligence  of  the  defend- 
ant city  as  ought  to  render  it  liable  in  damages.  The  plain- 
tiff himself  explains  the  occurrence.  In  answer  to  questions 
on  cross-examination,  the  following  occurred  :  Question. 
**Doctor,  you  said  you.  were  crossing  in  the  footpaths  of 
other  people.  Did  you  keep  in  the  same  path  they  had 
made?"  Answer.  "Yes,  sir  ;  I  did,  just  so  much  as  I  could 
do  it.  On  each  side  was  a  great  crowd  of  mud,  and  this 
was  the  best  place  to  go."  Q.  ''Did  the  street  tilt  up? 
<Jan  you  understand  how  it  was?"  A.  ''No,  sir  ;  I  cannot 
understand  it  at  all.  I  know  I  fell,  and  I  think,  from  the 
natural  consequences  and  sequences,  stepped  upon  an  uneven 
part  of  the  flagging,  where  the  flagging  is  raised,  here." 
-Such  is  the  plaintiff's  account  of  the  accident,  while  the  expla- 
nation given  by  Dr.  Fry,  the  plaintiff's  attending  physician, 
who  was  examined  as  a  witness  in  his  behalf,  in  his  exami- 
nation in  chief,  is  :  ''He  [meaning  the  plaintiff]  evidently 
stepped  upon  some  point,  and  twisted  his  foot,  and  when 
his  foot  was  twisted,  the  bone  was  fractured." 
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Now,  as  to  the  notice  to  the  defendant  city  of  the  defect 
in,  and  dangerous  condition  of,  this  particular  crossing: 
The  only  evidence  touching  this  question  is  that  of  Mrs. 
Gilmer,  who  testified  that  this  crossing  had  been  made 
there  not  more  than  two  years  ;  that  before  that  it  was  sim- 
ply a  mudhole ;  that  she  complained  at  one  time,  several 
years  ago,  to  the  chairman  of  the  street  committee,  who 
told  her  to  get  up  a  petition  to  the  city  council ;  but  that 
she  took  sick,  and  did  not  do  it.  The  fair  presumption  is 
that  this  complaint  was  as  to  the  existence  of  the  mudhole, 
and  that  the  proposed  petition  was  for  a  crossing  to  be  made^ 
at  that  point. 

Having,  with  much  pains,  reviewed,  and  carefully  consid- 
ered, the  evidence  adduced  by  the  plaintiff  (the  defendant  in 
error  here),  we  find  ourselves  unable  to  arrive  at  the  con- 
clusion that  that  evidence  was  suflScient  to  warrant  the  ver- 
dict of  the  jury,  or  any  verdict  favorable  to  the  defendant 
in  error.  The  evidence  does  not  show  that  the  crossing  was 
faulty  in  its  construction,  or  out  of  repair,  or  in  a  danger- 
ous condition.  The  descent  from  the  plank  sidewalk,  about 
a  foot,  was  not  too  great ;  the  step  across  the  gutter,  about 
18  inches,  was  not  too  long ;  the  continuous  pavement  of 
flagstones,  about  17  inches  wide,  was  sufliciently  broad  for 
safe  crossing,  and  was  probably  in  as  good  order  a«  was 
practicable  in  such  weather.  Any  person,  other  than  one 
staggering  from  intoxication,  would  have  been  able  to  keep 
on  the  flagging,  which  was  of  ordinary  width,  and  to  have 
crossed  the  street  in  safety.  But  there  is  no  complaint  that 
the  flagging  was  too  narrow.  Several  witnesses  admitted 
that  the  crossing  was  all  right,  if  one  kept  on  it  all  the 
way  over.  The  plaintiff  himself  made  no  complaint  of  its 
narrowness.  The  only  complaint  made  by  him  was  that  he 
slipped  on  an  uneven  place  in  the  flagging,  and  fell.  Had 
the  flagging  been  perfectly  smooth,  and  without  uneven 
places,  the  mud,  made  liquid  by  the   fi-equent  rains   and 
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snows,  would  have  rendered  it  equally,  if  not  still  more,  slip- 
pery. The  slippery  condition  of  a  sidewalk  or  a  crossing, 
from  ice,  snow,  or  mud,  cannot,  at  all  times  and  under  all 
circumstances,  be  successfully  guarded  against,  and  it  is 
■aid  by  a  distinguished  law  writer  that  a  municipal  corpo- 
ration is  not  ordinarily  answerable  in  damages  for  injuries 
occasioned  thereby.  Dill.  Mun.  Corp.  §  1006.  Where  the 
best-constructed  walks  are  rendered  slippery  by  either  of 
these  causes,  there  is  always  danger  of  falling,  and  conse- 
quent injury.  The  writer  last  above  referred  to  is  sustained 
by  reason  and  authority.  The  ice,  the  snow,  and  the  mud 
are  natural  and  unavoidable  incidents.  A  city  can  only 
make  use  of  the  requisite  skill  and  industry  to  remove  or 
mitigate  their  effects.  This  the  defendant  city  did  do,  by 
keeping  a  force  of  hands  constantly  employed  in  removing 
the  ice,  snow,  and  mud  off  of  the  crossings  of  its  200  miles  of 
streets.  But  it  is  in  evidence  that,  in  such  a  state  of 
weather  as  then  prevailed,  the  mud  was  no  sooner  scraped 
off  the  flagging  than  the  wheels  of  passing  wagons,  reeking 
with  mud,  would  again  cover  it  with  mud.  As  we  hold 
that  the  record  contains  no  evidence  seriously  tending  to 
satisfy  us  that  the  injury  resulting  to  the  defendant  in  error 
(the  plaintiff  below)  from  his  fall  was  occasioned  by  any 
negligence  of  the  defendant  city,  for  which  it  should  respond 
in  damages,  we  do  not  deem  it  necessary  to  consider  any 
other  questions  presented  by  the  record.  For  these  reasons, 
we  are  clearly  of  the  opinion  that  the  evidence,  aside  from 
that  of  the  defendant  below,  did  not  warrant  the  finding  of 
the  jury,  and  that  the  court  below  manifestly  erred  in  refus- 
ing to  set  aside  the  verdict  of  the  jury,  and  to  award  a  new 
trial.  And  we  are  therefore  of  opinion  that  the  judgment 
complained  of  be  reversed  and  annulled,  the  verdict  of  the 
jury  set  aside,  and  the  cause  remanded  to  the  said  hustings 
court  for  a  new  trial  to  be  had  therein  in  accordance  with 
the  views  expressed  in  this  opinion.     Judgment  reversed. 
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Lee  &  AL. 

V. 

Law. 

(Supreme  Court  of  Appeals  of  Virginia ^  Feb.  2^  1894.) 

[19  S.  E.  Rep.  255.] 

Wills— Construction  of— Nature  of  Estate— Discretion  in  Trustee  to 
Sell  Life  Estate— Case  at  Bar. 
Testatrix  devised  a  tract  of  land,  and  all  her  personal  property, 
in  trust  for  the  benefit  of  her  niece, — the  land  for  life,  and  the 
personal  property  for  her  sole  and  separate  use, — and  providing- 
that  at  the  death  of  L.,  if  she  die  without  issue  living,  the  land 
should  go  to  the  children  of  one  H.,  but  if  the  trustee  deemed  it 
necessary,  for  the  comfort  and  support  of  L/.,  to  sell  the  land  and 
use  the  purchase  money,  he  was  authorized  to  do  so,  with  remainder 
of  real  or  personal  estate  arising  from  such  sale  to  go  to  the  chil- 
dren of  H.  The  trustee  did  not  sell  the  land,  as  it  was  not  neces- 
sary to  do  so,  for  L.'s  support.  L/.,  dying  without  issue,  devised 
the  land  to  her  husband :  heldj  that  L.  took  only  a  life  estate  in 
the  land,  and  at  her  death  the  remainder,  in  fee  simple,  vested 
in  the  children  of  H. 

Appeal  from  circuit  court,   Bath  county. 

Bill  by  Georgians  G.  Lee  and  others  against  Benjamin 
Law.  From  a  decree  for  defendant,  complainants  appeal. 
Reversed. 

G.  W.  i&  Z.  C.  Ilanshrmigh  and  J.  T.  McAllUter^  for 
appellants. 

John  Stephenson^  for  appellee. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  final  decree  of  the  circuit  court 
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of  Bath  county,  rendered  on  the of  September,  1891, 

in  a  chancery  suit  therein  pending,  in  which  Georgiana  G. 
Lee,  R.  Blish  McCk)y  and  Helen  P.  McCoy  (his  wife),  Eliza- 
beth H.  Hansbrough,  John  A.  Hansbrough,  and  James  B. 
Hansbrough  (the  last  two  being  infants,  who  sue  by  John 
S.  Hansbrough,  their  father  and  next  friend),  are  complain- 
ants, and  Benjamin  Law  is  defendant.  The  object  of  the 
suit  is  for  the  construction  of  the  first  clause  of  the  will  of 
Elizabeth  T.  Strother,  deceased,  which  said  last  will  and 
testament  was  duly  admitted  to  probate  before  the  county 
court  of  Bath  county,  Va.,  at  the  April  term,  1880.  The 
said  first  clause  is  as  follows  :  "1st.  Subject  to  the  payment 
of  my  debts,  and  the  specific  legacies  hereinafter  named,  I 
will,  bequeath,  and  devise  to  William  Skeen,  in  trust,  the 
tract  of  land  on  which  I  reside,  known  as  'Bleak  House, ' 
and  all  my  personal  property,  of  every  kind  and  description, 
not  specifically  disposed  of  otherwise,  to  hold  for  the  benefit 
of  my  niece,  Lucy  H.  Law,  as  follows :  The  real  estate  for 
life,  and  the  personal  for  her  sole  and  separate  use.  And  at 
the  death  of  the  said  Lucy  H.  Law,  if  she  dies  without  issue 
living  at  her  death,  the  real  estate  herein  devised  to  go  to  the 
children  of  the  Reverend  John  S.  Hansbrough.  But  if  my 
said  trustee  deems  it  necessary,  for  the  comfort  and  support 
of  the  said  Lucy  H.  Law,  to  sell  the  land,  and  use  a  part  or 
all  of  the  purchase  money  to  that  end,  he  is  at  liberty  to  do 
so,  or  to  sell,  and  invest  the  proceeds  in  other  lands  ;  and, 
in  the  event  he  should  do  so,  whatever  real  or  personal  estate 
arising  from  the  sale  so  made  may  remain  at  the  death  of  the 
said  Lucy  H.  Law  to  go  to  said  John  S.  Hansbrough's  chil- 
dren. In  the  event  of  the  said  Lucy  H.  Law  leaving  children, 
then  all  the  property  bequeathed  and  devised  as  aforesaid  I 
give  and  devise  to  her  children."  At  the  September  term, 
1891,  the  circuit  court  of  Bath  county  entered  the  decree 
appealed  from,  reciting:  ^'The  court,  having  maturely 
considered  the  proper  construction  of  the  will  of  Mrs.  Eliza- 
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beth  T.  Strother,  deceased,  is  of  opinion,  and  doth  decide^ 
that,  under  said  will,  Mrs.  Lucy  H.  Law  took  an  absolute, 
equitable,  fee  simple  estate  in  the  Bleak  House  tract  of  land, 
and  that  the  devise  over  to  the  children  of  John  S.  Hans- 
brough  of  what  remains  is  void  for  repugnancy  and  uncer- 
tainty, and  that  consequently  the  said  estate  passed  to  the 
defendant,  Benjamin  Law,  under  the  will  of  his  wife,  the 
said  Lucy  H.  Law.  It  is  therefore  adjudged,  ordered,  and 
decreed  that  the  title  of  the  said  Benjamin  Law  to  the  said 
Bleak  House  tract  of  land  be  held  firm  and  stable ;  that  the 
bill  of  the  plaintiffs  be  dismissed,"  with  costs  in  favor  of 
the  defendant,  Benjamin  Law. 

The  last  will  of  Mrs.  Lucy  H.  Law,  referred  to  in  the 
foregoing  decree,  was  presented  in  court,  and  admitted  to 
probate,  March  12,  1890,  and  is  as  follows  :  ''I,  Lucy  H. 
Law,  for  my  last  wishes,  give  everything  of  which  I  die 
possessed  to  my  beloved  husband,  Benjamin  H.  Law.  I 
have  been  indebted  to  him  during  our  married  life  for  a 
comfortable  support,  and  there  is  not  enough  left  to 
indemnify  him  for  all  that  he  has  expended  in  my  behalf. 
Therefore,  all  that  remains  is  justly  his,  and  I  desire  that  he 
shall  have  everything  of  every  kind  that  I  leave  behind,  with- 
out exception.  As  witness  my  hand  and  seal  this  10th  day 
of  February,  1886.  Lucy  H.  Law."  The  bill  avers  that 
the  appellants  are  the  children  of  Rev.  John  S.  Hansbrough, 
to  whom  the  said  Bleak  House  tract  of  land  was  devised  in 
remainder  after  the  life  estate  given  to  Mrs.  Lucy  H.  Law 
— in  default  of  her  leaving  children  or  issue  living  at  the 
termination  of  her  life  estate — by  the  will  of  Mrs.  Elizabeth 
T.  Strother,  deceased,  and  prays  for  the  delivery  to  them 
of  the  possession  of  the  said  tract  of  82  acres  of  land  with- 
held from  them  by  the  said  Benjamin  Law  since  the  death 
of  his  wife,  Lucy  H.  Law  ;  and  prays  for  an  account  and 
decree  for  use  and  occupation  of  the  said  tract  of  land  from 
the  date  of  the  death  of  the  said  Lucy  H.    Law.     The  bill 
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charges,  and  the  record  shows,  that  it  was  never  necessary, 
during  the  lifetime  of  Mrs.  Lucy  H.  Law,  and  the  trustee, 
William  Skeen,  did  not  at  any  time,  during  the  lifetime  of 
the  said  Mrs.  Lucy  H.  Law,  deem  it  necessary,  for  the 
iupport  or  comfort  of  the  said  Lucy  H.  Law,  to  sell  the  said 
Bleak  House  tract  of  land,  and  to  use  the  whole  or  any 
part  of  the  proceeds  thereof  towards  the  support  or  com- 
fort of  the  said  Mrs.  Lucy  H.  Law,  and  no  portion. of  the 
«aid  land  was  ever  sold,  or  otherwise  disposed  of,  either  by 
the  said  trustee  or  any  one  else,  and  that  the  said  Mrs. 
Lucy  H.  Law  never  deemed  it  necessary  or  desired  it  to  be 
sold  for  her  support  or  comfort. 

We  are  of  opinion  that,  under  the  will  of  Mrs.  Elizabeth 
T.  Strother,  Mrs.  Lucy  H.  Law  took  only  a  life  estate  in 
the  said  Bleak  House  tract  of  land,  and  that,  having  died 
leaving  no  issue  living  at  her  death,  the  remainder,  in  fee 
simple,  vested  in  the  children  of  the  said  John  S.  Hans- 
brough  —  the  appellants  —  immediately  upon  the  termina- 
tion of  the  said  life  estate  ;  and  they  were  entitled  to  the 
possession  of  the  said  tract  of  land  at  the  death  of  the  said 
Lucy  H.  Law,  the  life  tenant.  The  will  embodies,  and 
explicitly  expresses,  the  intention  of  the  testatrix  to 
provide  for  her  niece,  Mrs.  Law,  a  comfortable  sup- 
port, during  her  life,  out  of  the  usufruct  of  the  land,  and, 
by  an  express  limitation  over,  to  give  the  land,  in  absolute 
fee  simple,  to  the  children  of  the  Reverend  John  S.  Ilans- 
brough,  ''if  she  dies  without  issue  living  at  her  death.'' 
That  the  testatrix  meant  to  provide  a  life  usufruct,  only,  in 
the  land,  for  Mrs.  Lucy  H.  Law,  is  manifest  in  the  wide 
discrimination  which  she  makes  between  the  real  estate  and 
the  personalty:  ''I  will,  bequeath,  and  devise  to  William 
Skeen,  in  trust,  the  tract  of  land  on  which  I  reside,  known 
as  the  'Bleak  House, '  and  all  my  personal  property,  of  every 
kind  and  description,  not  specifically  disposed  of  otherwise, 
to  hold  for  the  benefit  of  my  niece,  Lucy  H.  Law,  as  fol- 
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lows :  The  real  estate  for  life,  and  the  personal  for  her 
sole  and  separate  use.  And  at  the  death  of  the  said  Lucy 
H.  Law,  if  she  dies  without  issue  living  at  her  death,  the 
real  estate  herein  devised  to  go  to  the  children  of  the  Rev- 
erend John  S.  Hansbrough,"  etc.  No  control  or  discretion 
to  sell  the  land,  and  use  the  proceeds  of  sale,  is  given  to 
Mrs.  Law,  even  in  the  contemplated  possible  contingency 
of  a  necessity  to  do  so  for  her  comfort  and  support,  and  no 
positive  or  absolute  power  or  duty  is  imposed  upon  or 
vested  in  the  trustee,  but  only  a  limited  and  qualified  power 
to  sell,  and  apply  the  proceeds  to  her  comfort  and  support, 
should  he  deem  it  necessary  to  do  so.  He  did  not  deem  it 
necessary  or  proper  to  exercise  his  mere  discretion  to  sell 
the  land,  and  apply  the  proceeds,  nor  does  it  appear  from 
the  record  that  such  sale  and  application  were  at  all  necessary, 
or  that  Mrs.  Law,  in  the  use  and  enjoyment  of  the  land  up 
to  her  death,  ever  applied  to  the  trustee  to  exercise  his  dis- 
cretion in  her  behalf.  And,  even  had  there  been  any  such 
necessity,  Mrs.  Law  had,  under  the  will,  neither  authority 
to  be  the  judge  of  such  necessity,  nor  the  power  to  sell,  and 
apply  the  proceeds  of  sale ;  and  the  bestowal  of  this  limited 
and  guarded  discretion,  to  deem  it  necessary,  on  William 
Skeen,  the  trustee,  was  a  virtual  denial  of  such  discretion 
and  power  to  Mrs.  Law.  The  careful  and  skillful  structure 
of  the  will  (drawn  and  advised,  doubtless,  by  accomplished 
counsel)  not  only  does  not  impose  any  duty  or  discretion  on 
the  trustee  to  act,  or  to  be  amenable  to  a  court  of  equity  to 
compel  his  consent,  but,  by  the  strongest  implication  of  the 
terms  and  intendment  of  the  will  itself,  he  could  only  sell, 
and  apply  the  proceeds,  in  the  exercise  of  an  intelligent  and 
conscientious  discretion  (not  a  power,  duty,  or  direction), 
which  no  power  on  earth  could  control  or  compel.  In 
Burnett  v.  Hawpe,  25  Gratt.  481,  this  court  did  say: 
''Although  the  separate  estate  be  conveyed  to  a  trustee,  his 
assent  is  not  necessary  to  a  valid  alienation  or  charge  by  the 
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wife,  unless  it  is  required,  expressly  or  by  strong  implication, 
in  the  instrument  under  which  the  property  is  devised.'^ 
There  a  sepai'ate  estate  in  fee  simple  was  given  to  Mrs. 
Steele,  and  a  trustee  was  interposed  to  protect  the  property 
from  thie  control  and  liabilities  of  her  husband,  and  the  ju» 
disponendi  was  incident  to  the  estate  given  to  her ;  and  not 
only  was  she  given,  by  the  will,  an  absolute  estate  in  the 
property  devised  to  her,  but  there  was  no  limitation  over  in 
any  event  whatever.  Here  no  separate  estate  in  fee  in  the 
land  was  vested  in  the  trustee  for  Mrs.  Law ;  and  her  power 
of  use  and  enjoyment  or  alienation  was  confined  to  the  use 
and  disposition  of  the  rents  and  profits  during  her  lifetime. 
And  the  only  contingency  upon  which  the  land  could  be  sold, 
and  the  proceeds  applied  to  Mrs.  Law's  comfort  and  support, 
was  a  condition  which  never  did  arise  or  exist,  and  which 
neither  she  nor  the  trustee,  in  his  discretion,  ever  deemed 
necessary.  No  discretion,  no  authority,  whatever,  is  con- 
ferred upon  Mrs.  Law  to  sell  and  apply  proceeds ;  and  only 
if  the  trustee  should  deem  it  necessary,  then  he  was  at  lib- 
erty— not  commanded  or  directed — to  sell  and  apply.  The 
necessity  contemplated  by  the  will  as  a  remotiHsima  potentla 
must  not  only  exist,  but  the  trustee  (interposed  not  merely 
as  a  vehicle  to  hold  the  legal  title,  but  for  his  well-known 
ability,  judgment,  and  learning)  must  deem  it  to  exist. 
And,  as  we  have  already  said,  the  bestowal  of  this  discretion 
and  power  to  judge  of  the  actual  necessity  upon  the  trustee 
was  a  palpable  negation  of  such  discretion  or  authority  in 
her.  The  will  does  not  say:  **If  it  be  necessary  for  her 
comfort  and  support,"  but  "if  the  trustee  deems  it  neces- 
sary." Even  had  the  will  devised  the  land  to  Mrs.  Law 
with  power  to  sell,  or  to  ask  a  court  of  equity  to  compel  the 
trustee  to  exercise  a  power  to  sell,  and  apply,  if  necessary, 
for  her  comfort  and  support,  she  could  not  validly  have  sold 
or  changed  it,  unless  such  necessity  actually  existed. 
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In  Stevens  v.  Winship,  1  Pick.  318,  testator  devised  land 
to  his  wife  for  life,  remainder,  after  her  death,  to  his  broth- 
ers and  sisters,  but  gave  the  wife,  devisee,  incase  she  should 
stand  in  need,  full  power  to  sell  his  whole  estate  for  her 
comfortable  support,  and  appointed  her  the  executrix  of  the 
will.  She,  by  deed  reciting  her  power  under  the  will,  and 
declaring  that  she  found  it  necessary  to  sell  the  land  to  pay 
the  testator's  debts,  and  for  her  comfort  and  support,  sold 
and  conveyed  the  land  to  one  Lucas,  for  value.  After  her 
death  the  remaindermen  sued  to  recover  the  land.  The 
court  below  instructed  the  jury  that  the  widow  life  tenant 
had  no  power  to  sell  the  land,  unless  it  was  necessary  for 
her  comfortable  support,  of  which  the  jury  were  to  judge, 
and  that,  unless  such  actual  necessity  did  exist,  they  should 
find  for  the  plaintiffs.  The  jury  found  for  the  plaintiffs, 
and  judgment  was  according  to  the  verdict.  This  judgment 
was  aflBrmed  by  the  supreme  court  of  Massachusetts.  This 
case  was  followed  in  Warren  v.  Webb,  68  Me.  133,  and  in 
Larned  v.  Bridge,  17  Pick.  339.  The  distinction  between 
such  cases  and  the  cases  where  a  life  estate  is  given  with 
unlimited  power  of  disposal  or  consumption  is  clearly 
pointed  out  in  Hale  v.  Marsh,  100  Mass.  468,  where  it 
is  held  that  in  cases  of  the  latter  kind  the  life  estate 
and  the  power  to  dispose  or  consume  coalesce,  and 
form  a  fee,  making  the  limitation  over  void  ;  the  first 
taker  being,  by  law,  vested  with  the  whole,  absolute 
estate.  See,  also,  Jones  v.  Bacon,  68  Me.  34.  This 
case  is  not  within  the  rule  of  Cole  v.  Cole,  79  Va.  251, 
nor  of  May  v.  Joynes,  20  Gratt.  692,,  where  the  testator  says: 
''I  give  to  my  wife  *  *  *  my  whole  estate,  real  and  per- 
gonal, to  her  during  her  life,  but  with  power  to  make  sale 
of  any  part  of  said  estate,  and  to  convey  absolute  titles  to 
the  purchasers,  and  use  the  purchase  money  for  investment, 
or  any  purpose  she  pleases,  with  only  this  restriction  :     That 
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whatever  remains  at  her  death  shall,  after  paying  any  debts 
she  may  owe,  or  any  legacies  she  may  leave,  be  divided  as 
follows."  In  every  case  in  this  court  from  Shermer  v.  Sher- 
mer,  1  Wash.  (Va.)  266,  to  Bowen  v.  Bowen,  87  Va.  438, 
12  S.  E.  885,  wherein  it  is  held  that  the  life  estate  coalesced 
with  the  power  to  the  first  taker  to  sell  or  to  use,  and  formed 
a  fee,  and  rendered  the  limitation  void  for  repugnancy,  or 
by  necessary  implication,  it  was  held  that  an  absolute  power 
to  sell  or  to  consume  was  given  to  the  first  taker.  Most  of 
these  cases  are  reviewed  in  Randolph  v.  Wright,  81  Va.  608, 
and  in  Hall  v.  Palmer,  87  Va.  354,  12  S.  E.  618.  And  in 
Johns  V.  Johns,  86  Va.  333,  10  S.  E.  2,  it  was  held  by  this 
court  that  the  devise,  *'I  will  and  desire  that  my  wife, 
Rebecca,  shall  have  and  hold  all  my  estate,  during  her  natu- 
ral life,  for  the  benefit  of  herself  and  children,  to  be  used  as 
she  may  think  proper,"  taken  as  an  expression  of  the  testa- 
tor's intention,  did  not  import  an  absolute  estate  to  his  wife, 
and  could  not  be  seized  upon,  by  a  technical  finesse  of  the 
law,  to  enlarge  the  life  estate  given  into  an  absolute  estate, 
and  thereby  defeat  the  well-expressed  and  manifest  intention 
of  the  testator. 

The  manifest  intention  of  Mrs.  Strother's  will,  and  express 
terms  of  the  will,  provide  only  a  comfortable  support,  for 
life,  for  Mrs.  Law,  out  of  the  land  devised  to  William  Skeen, 
trustee,  and  give  a  remainder  over,  in  fee,  to  the  children  of 
the  Reverend  John  S.  Hansbrough,  in  the  event  of  Mrs. 
Law's  dying  without  issue  living  at  her  death.  Here  are 
two  well-defined  purposes  in  the  mind  and  will  of  the  tes- 
tatrix, which  are  not  in  conflict  with  each  other,  nor  with 
any  rule  of  law ;  and,  even  had  the  limitation  over  to  the 
children  of  Rev.  J.  S.  Hansbrough  not  been  made,  there  is 
an  express  limitation  over,  in  fee,  to  any  children  whom 
Mrs.  Law  might  leave  at  her  death. 

For  the  foregoing  reasons,  we  are  opinion  that  the  decree 
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appealed  from  is  wholly  erroneous  ;  and  our  judgment  is  to 
reverse  and  annul  the  said  decree,  and  to  remand  the  case 
to  the  circuit  court  of  Bath  county  for  a  decree  in  favor  of 
the  complainants,  for  possession  and  quiet  title  to  the  land 
devised,  and  for  an  account  of  rents  and  profits  of  the  said 
Bleak  House  tract  since  the  death  of  Mrs.  Law.     Keversed. 
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Taylor 

V. 

Commonwealth. 

(Supreme  Court  of  Appeals  of  Virginia,  June  4^  1894,) 

[19  S.  E.  Rep.  739.] 

Criminal  Law— Murder— Mental  Incapacity  of  Accused. 

A  conviction  of  murder  in  the  first  degree  will  not  be  set  aside 
on  the  ground  of  lack  of  understanding  of  accused,  although  sev- 
eral witnesses  spoke  of  him  as  hardly  up  to  the  average  in  mental 
capacity,  and  one  of  the  witnesses  for  the  defense,  who  had  em- 
ployed him  for  four  years  just  previous  to  the  murder,  testified 
that  he  exercised  very  good  judgment  in  caring  for  his  own  inter- 
est, and  other  witnesses  gave  similar  evidence. 

Error  to  circuit  court,  Pulaski  county  ;  Saml.  W.  Wil- 
liams, Judge. 

One  Taylor  was  found  guilty  of  murder  in  the  first  degree, 
and  sentenced  to  be  haqged.  To  a  judgment  entered  on 
said  verdict,  he  brings  error.     AflSrmed. 

Isaac  11,  Larew^  for  plaintiflf  in  error. 

R.  Tayloi'  Scott ^  Atty.  Geiu^  for  the  Commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 

of  Pulaski  county  affirming  a  judgment  of  the  county  court 

of  that  county  sentencing  the  plaintiff  in  error  to  be  hanged 

for  the  murder  of  his  wife,  Nancy  Taylor,  on  the  18th  July, 

1  Va  Dec— 52 
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1893.  We  have  given  to  the  record  the  careful  considera- 
tion which  the  character  of  the  case  demands,  but  are  unable 
to  find  the  slightest  ground  for  reversing  the  judgment  of 
which  the  prisoner  complains.  The  crime  was  deliberately 
committed,  without  the  least  extenuating  circumstance. 
The  principal  ground  of  defense  was  the  lack  of  understand- 
ing on  the  part  of  the  prisoner  ;  but  this,  so  far  from  being 
established,  is  negatived  by  his  own  evidence,  although  sev- 
eral of  the  witnesses  speak  of  him  as  hardly  up  to  the  aver- 
age in  point  of  mental  capacity.  Not  one  witness  who  was 
examined  in  the  case  gives  it  as  his  opinion  that  he  was  not 
in  a  condition  of  understanding  to  discern  right  from  wrong, 
while  the  contrary  abundantly  appears.  Thus,  one  of  the 
witnesses  for  the  defense,  a  farmer  in  the  neighborhood,  in 
whose  employ  the  prisoner  was  at  the  time  of  the  murder, 
and  had  been  for  f uur  years,  testified  that  he  was  capable 
of  attending  to  his  own  business,  and  that  he  exercised  very 
good  judgment  in  caring  for  his  own  interest.  There  is 
other  evidence  in  the  case  to  the  same  effect,  and  the  ques- 
tion as  to  his  mental  capacity  or  power  to  discern  right 
from  wrong  was  clearly,  in  unexceptionable  terms,  sub- 
mitted to  the  jury.  We  do  not  see  how  the  jury  could  have 
done  otherwise  than  find  as  they  did,  and  there  was  no  error 
in  overruling  the  motion  for  a  new  trial.  There  were  sev- 
eral exceptions  taken  during  the  trial  to  rulings  of  the  court, 
but  they  are  so  trivial  and  clearly  without  merit  as  not  to 
require  special  consideration.  The  judgment  must  there- 
fore be  affirmed. 
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Weatherman  . 

V. 

Commonwealth. 

(Supreme  Court  of  Appeals  of  Virginia,  June  14,  1894.) 

[19  S.  JJ.  ^ep.    778.] 

Criminal  Law — Murder — Indictment.* 

An  indictment  for  murder,  which  charges  that  J.  W.,  the  defend- 
ant, **in  and  upon  M.,  feloniously,  willfully,  and  of  his  own 
motion  aforethought  did  make  an  assault,  and  that  J.  W.,  with  a 
certain  ax,  in  his  hands  then  and  there  held,  the  said  M.  *  *  * 
then  and  there  feloniously  and  of  his  malice  aforethought  did 
strike,  *  *  *  giving  to  the  said  M.  *  *  *  two  mortal  wounds, 
*  *  *  whereby  then  and  there  she  died  *  *  *,"  is  not  defect- 
ive because  it  does  not  contain  the  words  '^deliberate"  and  ** pre- 
meditated." 

Same — Same — Case  at  Bar. 

Defendant  had  been  drinking,  came  home,  and  called  for  his 
pistol,  and,  not  getting  this,  threatened  his  wife  with  a  large 
knife,  which  she  got  and  hid.  He  then  got  an  ax,  and  inflicted 
two  wounds,  from  which  she  died.  He  was  not  on  good  terms 
with  her,  and  did  not  show  signs  of  being  very  drunk :  heldy  that 
a  verdict  of  murder  in  the  first  degree  was  justified. 

Error  to  circuit  court,  Carroll  county ;  S.  W.  Williams, 
Judge. 

One  Weatherman  was  found  guilty  of  murder  in  the  first 
degree,  and  to  a  judgment  entered  on  the  verdict  brings 
error.     Affirmed. 

*See  monographic  note  on  ** Indictments,  Informations  and  Pre- 
sentments''  appended  to  Boyle  v.  Com.,  14  Gratt.  674  (Va.  Rep. 
Anno.). 
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W.  B.  TampklnSy  for  plaintiff  in  error. 
H.  Taylor  Scott,  Atty.    Gen.,  for  the  Common  wealth. 

Lacy,  J.,  delivered* the  opinion  of  the  court. 

The  indictment  was  found  and  returned  on  the  21st  of 
December,  1891.  At  the  March  term  following  he  elected 
to  be  tried  in  the  circuit  court.  At  the  April  term  the 
plaintiff  in  error  was  tried  in  the  circuit  court  of  Carroll, 
and  convicted  and  sentenced  for  murder  in  the  first  degree, 
and  he  applied  for  and  obtained  a  writ  of  error  to  this  court. 

The  first  assignment  of  error  is  that  the  indictment  is 
insuflBcient  as  a  charge  of  murder  in  the  first  degree,  because 
he  says  the  indictment  may  be  searched  in  vain  to  find  the 
words  * 'deliberate"  and  ''premeditated."  The  indictment 
charges  murder, — that  he  in  and  uponMalinda  Weatherman, 
feloniously,  willfully,  and  of  his  motion  aforethought,  did 
make  an  assault,  and  that  John  Weatherman,  with  a  certain 
ax,  in  his  hands  then  and  there  held,  the  said  Malinda 
Weatherman  in  and  upon  the  back  side  of  the  head  and  the 
right  side  of  the  head,  near  the  temple  of  her,  the  said 
Malinda  Weatherman,  then  and  there  feloniously  and  of  his 
malice  aforethought  did  strike,  cut,  and  bruise,  giving  to 
the  said  Malinda  Weatherman  then  and  there,  with  the  ax 
aforesaid,  in  and  upon  the  back  side  of  the  head,  near  the 
temple  of  her,  the  said  Malinda  Weatherman,  two  mortal 
wounds.  These  wounds  are  set  forth  as  two  inches  wide 
and  three  inches  deep,  whereby  then  and  there  she  instantly 
died.  And  so  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  say  that  the  said  John  Weatherman  her,  the  said 
Malinda  Weatherman,  in  manner  and  form  aforesaid,  felo- 
niously, willfully,  and  of  his  malice  aforethought  did  kill 
and  murder,  against  the  peace  and  dignity  of  the  common- 
wealth of  Virginia.     This  is  a  good  indictment  for  murder. 
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It  could  not  have  been  better  drawn,  and  there  is  no  sound 
objection  that  can  be  raised  to  it. 

It  is  next  assigned  as  error  that  the  court  overruled  the 
motion  of  the  plaintiff  in  error  to  set  aside  the  verdict  because 
the  said  verdict  is  not  sustained  by  the  evidence.  This  as- 
signment will  not  stand  an  instant  upon  an  inspection  of  the 
record.  The  wife  was  innocent  of  any  conscious  offense, 
patient,  and  long-suffering.  The  convicted  man  bears 
testimony  to  this  ;  in  an  unguarded  moment  saying,  when 
he  felt  the  pressure  of  the  thongs  with  which  he  was  bound 
after  the  murder,  <'If  she  were  here,  she  would  not  suffer 
this," — would  not  permit  him  to  be  hobbled  up  that  way. 
Why  was  she  his  first  thought  when  he  got  into  trouble  ? 
AVhy  did  he  think  first  of  her  when  he  f  onnd  himself  in  need 
of  a  protector  ?  It  suggests  the  thought  that  in  the  years 
now  gone  by  she  had  shielded  and  befriended  him,  helped 
and  protected  him  when  helpless  in  his  drunken  sprees. 
This  wife,  guiltless  of  all  offense  towards  him,  was  at  home 
with  her  little  children.  He  came  home  drunk  somewhat ; 
hid  his  bottle,  not  yet  emptied,  in  the  grass  ;  came  in,  and 
called  for  his  pistol,  giving  a  frivolous  reason  for  wishing 
it.  Not  getting  this,  his  wife  was  threatened  with  a  large 
knife.  She  got  that  first,  and  hid  it.  He  went  on  to  the 
wood  pile,  got  the  ax,  and  came  along,  sharpening  it  with 
a  rock.  In  the  presence  of  his  little  children,  his  wife 
having  come  downstairs,  now  standing  by  the  table,  he 
stepped  up  to  hor  behind,  and  sunk  the  ax  into  her  head 
three  inches,  deep  in  the  back  part  of  her  head.  She  fell, 
fatally  wounded  and  unconscious ;  but  he  was  not  satisfied, 
and  drove  the  ax  in  the  head  again,  and  inflicted  four 
wounds  before  he  stopped.  It  was  proved  that  he  was 
angry,  and  on  bad  terms  with  his  wife  before  that,  and  had 
threatened  to  kill  her,  to  others.  Having  accomplished  his 
purpose,  he  walked  to  the  depot,  near,  and  told  the  witnesses 
that  he  had  killed  his  wife  with  an   ax,  and  that  he  did  not 
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know  what  to  do.  If  he  stayed  be  would  be  lynched,  and 
If  he  tried  to  get  away  he  had  no  money.  He  was  drink- 
ing, but  not  unconscious,  and  did  not  show  drunkenness, 
except  by  the  smell  upon  his  breath.  This  was  a  most 
coldblooded  and  deliberate  murder,  and  the  trial  court  was 
right  to  overrule  the  motion  to  set  aside  the  verdict  and 
grant  to  him  a  new  trial.  The  instructions  to  the  jury  asked 
for  by  the  defendant  were  substantially  given,  and  those  that 
were  given  are  correct,  and  there  is  no  error  in  this  action 
of  the  trial  court.  Upon  the  whole  case  there  is  no  error^ 
and  the  judgment  of  the  circuit  court  will  be  affirmed. 
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Trowbridge's  Adm'r 

V. 

Danville  Street-Car  Co. 

(Supreme  Court  of  Appeals  of  Virginia^  June  14,  ^Sg4.) 

[19  S.  B.   Rep.  780.] 

Street  Railroads — Death  of  Person  on  Track — Case  at  Bar. 

In  an  action  against  a  street-car  company  for  running  over  the 
deceased,  it  appeared  that  the  car  was  going-  along  the  street  upon 
a  straight  track ;  that  the  street  was  crowded  with  vehicles ;  that 
the  deceased  dodged  across  the  track  in  front  of  the  car,  to  escape 
a  vehicle,  but^did  not  observe  the  car,  although  the  whistle  was 
constantly  sounded.  There  was  evidence  that  the  motorman  used 
every  diligence  to  stop  the  car,  and  the  deceased,  prior  to  his  death, 
exonerated  the  company  from  all  blame :  held,  that  the  defendant 
was  not  liable. 

Pleading  and  Practice— Right  to  Raise  Question  Not  in  Issue. 

Where  a  declaration  charges  that  the  defendant  corporation  is 
using  the  streets  of  a  city  under  its  franchise,  employing  electricity 
as  a  motive  power,  it  is  not  proper  to  raise  the  question  as  to  its 
right  to  use  electricity  instead  of  horse  power. 

Contributory  Negligence — Sudden  Peril  to  Excuse— Cause  of. 

The  sudden  peril  which  will  excuse  what  would  otherwise  be 
contributory  negligence  on  the  part  of  the  plaintiff  must  have  been 
caused  by  the  action  of  the  defendant,  and  not  of  a  third  person. 

Error  to  corporation  court  of  Danville. 

An  action  by  the  administrator  of  Williara  H.  Trowbridge 
against  the  Danville  Street-Car  Company  for  causing  death 
of  the  deceased.  Judgment  for  defendant.  Plaintiff  brings 
error.     Affirmed. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 
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The  circumstances  of  the  killing  are  that  the  car  which 
inflicted  the  injury  was  passing  along  the  street  of  the  said 
city  of  Danville  in  the  usual  way,  and  upon  a  straight  track, 
which  enabled  the  car  driver  to  see  a  considerable  distance 
ahead  of  him  ;  but,  at  the  time  of  the  accident,  the  street 
was  crowded  with  vehicles  alongside  of  the  track,  a  wagon 
passing  close  on  one  side,  and  two  drays  on  the  other  side. 
The  deceased  dodged  across  the  track  close  in  front  of  the 
car,  escaping  from  the  front  of  one  vehicle,  and  endeavor- 
ing to  cross  the  track,  and  land,  so  to  speak,  safely  behind 
another,  on  the  other  side  ;  but,  miscalculating  the  distance 
and  the  speed  of  the  car,  crossed  too  close  to  the  car  front, 
and,  not  observing  the  car,  although  the  whistle  was  con- 
stantly sounded,  was  struck  and  killed.  It  is  said  that  the 
car  ran  14  feet  after  it  struck  him,  and  that  the  driver  could 
have  stopped  the  car  almost  instantly  ;  but  theft^e  is  a  differ- 
ence of  opinion  among  the  witnesses  as  to  this  distance. 
There  is  evidence  that  the  car  driver  used  every  diligence  to 
titop  the  car,  and  made  strenuous  exertions  to  push  the 
unfortunate  away  from  the  car,  as  soon  as  he  was  close 
enough.  Indeed,  the  deceased  was  not  killed  instantly,and 
himself  drew  the  diagram  of  the  situation,  and  ^onerated 
the  company  from  all  blame  for  negligence.  Upon  the 
evidence,  the  jury  found  for  the  defendant,  and  the  court 
certified  the  evidence.  The  court  was  asked  for  several 
instructions  by  the  plaintiff,  which  were  rejected  by  the 
court,  and  the  plaintiff  objected  to  several  instructions  given 
to  the  jury  upon  the  motion  of  the  defendant  by  the  court, 
to  which  refusing  and  giving  instructions  the  plaintiff 
excepted  ;  and,  upon  the  rendition  of  the  verdict,  the  plain- 
tiff moved  the  court  to  set  aside  the  verdict,  and  grant  a  new 
trial  to  the  plaintiff,  the  verdict  being  for  the  defendant, 
which  motion  the  court  overruled,  and  the  plaintiff  excepted. 
The  court  thereupon  rendered  judgment  for  the  defendant 
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in  accordance  with  the  verdict,  and  the  plaintiff  applied  for 
and  obtained  a  writ  of  error  to  this  court. 

The  first  error  assigned  here  is  the  refusal  of  the  court  to 
instruct  the  jury  that  if  they  should  believe  from  the  evi- 
dence that  the  defendant  company  was  authorized  by  its 
charter  to  use  mules  or  horses  to  draw  the  cars,  and  was  using 
electricity  to  propel  the  same^  and  the  injury  was  caused 
thereby,  they  should  find  for  the  plaintiff  ;  and  that,  if  the 
jury  believed  that  the  deceased  came  suddenly  upon  the 
track  to  escape  impending  peril,  threatened  danger  from 
drays  and  wagons,  that  his  entrance  upon  the  track  was 
dangerously  near  the  front  of  a  moving  car,  then  this  was 
not  contributory  negligence,  because  of  the  sudden  peril  in 
which  he  was  placed.  As  to  the  first  question,  raised  by 
the  sixth  instruction,  it  is  sufficient  to  say  that  it  could  not 
])roperly  be  raised  under  the  proceedings  here.  The  defend- 
ant is  alleged  to  be  a  corporation,  using  the  streets  of  Dan- 
ville, and  propelling  its  cars  by  electricity,  electrical 
appliances,  etc.,  inflicting  fatal  injuries  through  negligence. 
This  is  the  question  raised  by  the  declaration,  and  which  the 
defendant  has  denied  by  its  plea ;  and  the  plaintiff  cannot  be 
heard  to  try  another  and  different  question,  involving  ques- 
tions not  raised  by  the  pleadings.  The  complaint  is  the  neg- 
ligent use  of  admitted  franchises.  The  instruction  raises 
the  question  whether  the  orders  and  franchises  existed  or 
not ;  and,  moreover,  the  evidence  does  not  hint  at  the  injury 
being  caused  by  the  use  of  electricity  rather  than  some  other 
power,  for  propelling  the  cars  ;  and  therefore  that  part  of 
the  instruction  was  properly  rejected  as  inapplicable  to  the 
case. 

As  to  the  fifth  instruction,  which  endeavors  to  raise  the 
question  of  sudden  peril,  we  will  remark  that  the  sudden  peril 
referred  to  in  the  authorities  cited  is  such  as  the  defendant 
has  caused.  If  the  defendant  places  a  person  in  sudden 
peril,  etc.,  it  is  a  very  different  matter  than  such  sudden  peril 
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as  was  wholly  unconnected  with  the  defendant  or  any  of  his 
doings.  If  a  person  flees  from  a  vehicle,  and  throws  himself 
in  a  peril  under  the  wheels  of  a  moving  car,  so  that  he  is 
instantly  injured,  no  cause  of  action  lies  against  the  defend- 
ant, unless  it  has  been  guilty  of  negligence,  and  in  such  a 
case  the  question  of  contributory  negligence  plays  no  impor- 
tant part  in  the  investigation,  there  being  no  foundation  for 
the  action  until  the  negligence  of  the  company  defendant  L* 
established. 

The  instructions  asked  for  by  the  defendant  company,  and 
given  by  the  court,  are  excepted  to,  but  they  appear  to  be 
without  error,  and  in  accordance  with  the  foregoing, — that 
the  action  depends  upon  the  negligence  of  the  defendant, — 
which  is  sustained  by  the  repeated  decisions  of  this  court. 
The  defendant  in  error  cites  Railroad  Co.  v.  Kellam's  Adm'r, 
83  Va.  857,  3  S.  E.  703  ;  and  I  think  the  instructions  given 
are  in  accordance  with  the  opinion  of  this  court  in  that  case» 
and  are  without  error. 

As  to  the  refusal  of  the  court  to  set  aside  the  verdict  and 
grant  a  new  trial,  it  is  clear  that  there  wa«  no  error  in  this 
action  of  the  court.  The  evidence,  considered  in  the  light 
of  the  rule  in  this  court  of  a  demurrer  to  evidence  where  the 
evidence  is  certified,  shows  that  the  defendant  company  was 
guilty  of  no  negligence  in  the  case,  and  the  verdict  of  the 
jury  was  right,  and  the  court  did  not  err  in  refusing  to  set 
it  aside ;  and,  upon  the  whole  case,  we  are  of  opinion  to  affirm 
the  judgment  appealed  from  here.     Judgment  affirmed. 
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Roger's  Adm'r 

V. 

Rertha  Zinc  Co. 

{Supreme  Court  of  Appeals  of  Virginia^  June  /p,  i8g4.) 

[19  S.  E.  Rep.  782.] 

Appealable  Orders — Statute. 

An  order  declaring*  a  summons  void  as  an  alias  summons,  but 
g^ood  as  an  original  summons,  is  not  appealable,  under  section 
3454,  Code  1887,  as  being  a  final  judgment. 

Error  to  circuit  court,  Wythe  county  ;  S.  W.  Williams, 
Judge. 

Action  by  Roger's  administrator  against  the  Bertha  Zinc 
Company.  From  an  order  declaring  the  summons  void  as 
an  alias  summons,  plaintiff  brings  error.  Writ  of  error 
dismissed. 

Walter  cfe  Caldwell^  for  plaintiff  in  error. 

Blair  cfe  Blair  and  J.  E.   Moore^  for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

On  the  9th  December,  1889,  the  plaintiff  in  error  sued  out 
of  the  clerk's  office  of  the  court  below  a  summons  in  an 
action  of  trespass  on  the  case  against  the  Bertha  Zinc  Com- 
pany, returnable  to  second  January  rules,  1890.  The  proc- 
ess went  into  the  sheriff's  hands  on  the  17th  of  the  same 
month,  and  was  never  executed.  The  officer,  it  seems,  ''took 
it  back  to  the  clerk's  office,  and  left  it  with  the  clerk,  but 
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made  no  return  thereon  ;"  and  it  was  afterwards  lost  or  mis- 
laid. The  second  January  iniles,  or  third  Monday  in  Jan- 
uary, 1890,  fell  on  the  20th  of  that  month.  Several  days 
thereafter,  to  wit,  on  the  29th  of  that  month,  the  plaintiff 
8ued  out  what  is  called  in  the  record  an  ''alias  summons,-' 
which  was  duly  executed  and  returned.  Upon  the  return 
day  the  declaration  was  filed,  upon  which  rules  were  regu- 
larly taken,  and  at  the  March  term,  1890,  the  case  was  placed 
upon  the  writ  of  inquiry  docket.  At  that  term  the  defend- 
ant company  moved  to  quash  the  process  dated  January 
29,  1890,  and  the  return  thereon,  purporting  to  be  an  alias 
summons  ;  and  the  court,  having  taken  time  to  consider, 
entered  the  following  order,  viz.  :  ''The  court  is  of  opinion 
that  said  summons  is  insuflBcient  and  void  as  an  alias  sum- 
mons, and  therefore  sustains  said  motion  to  quash  said  sum 
mons  so  far  as  it  appears  to  be  an  alias  summons.  But,  the 
court  being  further  of  opinion  that  the  words  'alias  sum- 
mons' may  be  regarded  as  surplusage,  and  that  said  summons 
is  sufficient  to  be  treated  as  an  original  summons,  the  motion 
to  (juash  the  same  as  an  original  summons  is  overruled  ;  and 
the  date  of  said  summons,  to  wit,  January  29,  1890,  is  the 
proper  date  of  the  commencement  of  this  action."  The 
defendant  thereupon  pleaded  not  guilty,  and  also  filed  a  plea 
of  the  statute  of  limitations,  upon  both  of  which  pleas  issue 
was  joined.  The  ground  upon  which  the  motion  to  quash 
was  based  was  that  as  the  original  summons  was  returnable 
to  rules,  and  not  executed,  an  alias  could  not  be  lawfully 
issued  after  the  rules.  The  contention  is  that  if  an  alias  can 
be  issued,  as  in  the  present  case,  nine  days  after  rule  daj^ 
at  which  the  original  summons  is  returnable,  it  may  be  issued 
as  many  years  thereafter,  and  the  bar  of  the  statute  of  lim- 
itations may  be  thus  indefinitely  suspended  by  the  plaintiff's 
own  act.  The  precise  point  of  the  contention  is  that,  where 
a  summons  issued  returnable  to  the  first  day  of  any  rule, 
the  life  of  that  process  depends  upon  one  of  two  things,  via. 
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(1)  that  it  be  executed,  and  (2)  if  returned  not  executed, 
that  an  alias  be  issued  during  the  rule,  and  not  afterwards. 
The  question  is  an  important  one,  but  is  not  presented  to 
this  court  for  decision,  because  the  order  complained  of  is 
not  a  final  judgment,  and  a  writ  of  error  in  a  civil  action 
lies  only  to  the  final  judgment.  Code,  §  3454.  The  order 
holds  that  the  summons  dated  January  29,  1890,  is  void  as  an 
alias,  but  good  as  an  original  process,  and  that  its  date  is  the 
date  of  the  commencement  of  the  action  ;  thus,  in  effect,  hold- 
ing that  there  had  been  a  discontinuance,  by  reason  of  the 
failure  to  sue  out  an  alias  at  the  rules  to  which  the  summons 
issued  in  December,  1889,  was  returnable.  But  what- 
ever effect  this  order  may  have  upon  reultimate  determina- 
tion of  the  rights  of  the  parties  (as  to  which,  in  the  present 
situation  of  the  case,  we  can  know  nothing  judicially),  it  is 
in  no  sense  final  in  its  character.  On  the  contrary,  it  leaves 
•the  case  open  for  future  adjudication  ;  and  it  appears  that, 
after  it  was  entered,  the  defendant  filed  two  pleas,  upon 
which  the  plaintiff  joined  issue  ;  so  that,  in  this  state  of 
things,  we  cannot  know  from  the  record  that  the  plaintiff 
has  been  prejudiced  by  the  order.  At  all  events,  the  writ 
of  error  must  be  dismissed  as  having  been  improvidently 
awarded.     Writ  of  error  dismissed. 
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Vance 

V. 

Commonwealth. 

(Supreme  Court  of  Appeals  of  Vir^nia,  June  /p,  1894. ) 

[19  S.  E.  Rep.  785.] 

Criminal  Law— Murder  in  Second  Degree— Case  at  Bar. 

The  plaintiff  in  error,  V.,  with  three  others,  went  to  the  house 
of  L.)  the  deceased,  and  began  a  frolic,  to  which  L.  objected,  and 
a  row  ensued,  and  finally  L.  was  driven  away  from  his  home  for 
the  night.  V.'s  party  next  morning  returned  to  the  house,  and 
soon  I/,  approached,  with  two  others.  As  L.  came  up,  V.  said  to 
L/.,  **You  struck  me  last  night,  and  I  am  going  to  kill  you.*'  L». 
said,  **Well,  then,  kill  me  then."  V.  told  'L,  to  come  to  his  knees, 
and  immediately  began  firing  at  him,  and  L<.  threw  rocks  at  V., 
and  knocked  him  down,  whereupon  V.  shot  L<.,  who  fell  down,  and 
while  he  was  down  V.  crushed  his  skull  with  a  rock:  held,  that 
a  verdict  of  murder  in  the  second  degree  was  proper. 

Evidence— Character  of  Witnesses. 

Evidence  of  bad  conduct  on  the  part  of  the  state's  witnesses, 
that  a  warrant  had  been  issued  for  their  arrest  for  petit  larceny, 
and  that  deceased  and  his  wife  kept  a  house  of  ill  fame,  was  prop- 
erly excluded. 

Presumption  Where  There  Is  a  Killing— On  Whonn  Burden  to  Lower. 
Where  a  murder  is,  by  the  laws  of  presumption,    one  of  the  sec- 
ond degree,  the  burden  of   proof  is  on  the  defendant  to  lower  the 
grade  of  the  crime. 

Error  to  circuit  court,  Tazewell  county  ;  S.  W.  Williams, 
Judge. 

Reea  Vance  was  found  guilty  of  murder  in  the  second 
degree,  and  brings  error.     Affirmed. 
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Henry  db  Graham^  for  plaintiff  in  error. 

R.  Taylor  Scotty  Atty.  Gen.^  for  the  Commonwealth. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Tazewell  county,  rendered  on  the  22d  day  of  December, 
1893,  refusing  a  writ  of  error  to  a  judgment  of  the  county 
court  of  said  county,  rendered  on  the  26th  day  of  September, 
1893,  by  which  the  plaintiff  in  error  was  adjudged  guilty  of 
murder  in  the  second  degree,  and  sentenced  to  the  penitenti- 
ary for  a  term  of  18  years.  The  case  is  substantially  as  fol- 
lows :  One  Sunday  evening,  in  February,  1890,  the  plain- 
tiff in  error,  Rees  Vance,  with  three  other  men,  went  to  the 
house  of  the  deceased.  Buck  Lawson,  in  the  search,  as  is 
asserted  by  the  said  Vance,  for  lewd  women.  Not  finding 
them,  they  began  a  sort  of  frolic,  the  said  Vance  calling  on 
one  of  the  party  to  blow  a  tune  on  what  he  called  a  French 
harp.  The  music  commencing,  Vance  began  to  dance.  The 
deceased  objected  to  dancing  in  his  house  Sunday  evening,  and 
got  up  and  started  towards  the  door,  whereupon  a  row  com- 
menced. Somebody  threw  a  cup  at  deceased,  and  deceased 
threw  a  rock  from  the  outside  into  the  house,  and  struck 
the  plaintiff  in  error  on  the  jaw,  and  knocked  him  down, 
whereupon  one  of  the  party,  Jim  Vance,  who  had  come  with 
the  plaintiff  in  error,  jumped  up  from  out  of  the  door,  and 
shot  at  the  deceased,  with  a  pistol,  several  times.  Deceased 
escaped  by  flight  under  cover  of  the  night,  and  did  not  return  ; 
but  the  party,  including  his  wife  and  children,  left  the  house, 
because  afraid  of  fire  being  applied  by  the  deceased,  and 
went  to  a  neighbor's  house,  where  they  all  spent  the  night. 
Next  morning  this  party  returned  to  the  house.  Very  soon 
the  deceased  was  seen  coming,  with  two  persons  with  him. 
As  the  deceased  approached  his  house,  Rees  and  Jim  Vance 
were  standing  in  the  door.     Rees  Vance  said  to  the  deceased, 
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''You  are  the  person  who  struck  me  with  a  rock  last  night 
[with  oaths],  and  I  am  going  to  kill  you  for  it."  Deceased 
replied,  **Well,  then,  kill  me,  then."  The  plaintiff  said, 
*'Come  down  to  your  knees."  The  plaintiff  in  error  imme- 
diately began  to  shoot  at  him,  and  the  deceased  to  throw 
rocks.  The  plaintiff  in  error  was  knocked  down  by  one  of 
these,  whereupon  he  ran  out  of  the  house  by  the  other  door, 
Jim  Vance  going  with  him,  and  ran  around  the  house.  The 
deceased  coming  to  meet  him,  or  coming  the  same  way,  they 
did  meet,  and  the  plaintiff  in  error  shot  deceased,  and  he 
fell,  and  as  he  laid  on  the  ground  the  plaintiff  in  error  seized 
a  large  rock,  and,  standing  over  him,  broke  his  skull.  From 
the  effects  of  the  blow  with  the  rock  the  deceased  died,  the 
pistol-shot  wound  proving  to  be  only  a  slight  flesh  wound. 
Upon  his  conviction  of  murder  in  the  second  degree,  the 
plaintiff  in  error,  having  filed  some  exceptions  to  the  rulings 
of  the  trial  judge,  moved  to  set  aside  the  verdict,  and  grant 
him  a  new  trial,  on  account  of  misdirection  by  the  court  at 
the  trial,  and  because  the  same  was  contrary  to  the  law  and 
the  evidence  ;  which,  being  overruled,  he  applied  for  a  writ 
of  error  to  the  circuit  court,  by  which  court  it  was  refused, 
whereupon  the  case  was  brought  to  this  court  by  a  writ  of 
error. 

The  plaintiff  in  error  sought  to  exclude  the  witnesses  for 
the  commonwealth  because  of  their  alleged  bad  character, 
and  souorht  to  introduce  evidence  of  bad  conduct  on  their 
part,  and  also  sought  to  introduce  evidence  of  the  fact  that 
a  warrant  had  been  issued  for  their  arrest  under  the  charge 
of  petit  larceny,  and  also  to  prove  that  deceased  and  his 
wife  kept  a  house  of  ill  fame,  and  that  the  wife  of  the 
deceased  was  a  lewd  woman  ;  all  of  which  the  court  excluded. 
The  court  did  not  err  in  any  of  this.  Admit  the  facts,  and 
they  gave  the  plaintiff  in  error  no  warrant  to  take  the  life 
of  the  deceased.  The  motion  to  set  aside  the  verdict  was 
properly  overruled.     The  killing  was  after  cooling  time  and 
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much  deliberation.  If  the  death  wound  had  been  inflicted 
with  the  teacups,  in  a  sudden  heat,  without  malice,  it  would 
have  been  a  diflferent  case.  The  accused  drove  the  deceased 
from  his  home,  at  night.  After  the  night  had  passed,  in 
the  morning,  he.  returned  to  the  attack,  and,  entering  the 
deceased^s  house  in  his  absence,  stood  in  the  doorway,  and 
barred  his  approach  with  a  pistol,  and  threatened  to  kill 
him  ;  and,  upon  the  refusal  of  the  deceased  to  come  down 
to  his  knees  before  him,  he  shot  him  down.  If  he  had 
stopped  there,  a  life  would  have  been. spared  ;  but  as  he  lay 
upon  the  ground  he  stood  over  him  with  a  rock,  and  killed 
him  with  the  rock.  The  homicide  was  murder  in  the  second 
degree  by  the  laws  of  presumption,  and,  in  the  opinion  of 
the  jury,  the  commonwealth  did  not  successfully  bear  the 
burden  of  raising  it  to  the  degree  of  murder  in  the  first 
degree.  But  the  burden  of  proof  was  on  the  defendant  to 
lower  the  grade  below  murder  in  the  second  degree  ;  and  I 
perceive  nothing  in  the  tmnscript  of  the  record  before  us 
which  tends  in  any  degree  to  lower  the  grade  of  the  crime 
below  murder  in  the  second  degree,  and  we  must  affirm  the 
judgment  of  the  lower  court. 
1  Va  Dec— 53 
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ROBINETT 

V, 

Robinett's  Heirs. 

{Supreme  Court  of  Appeals  of  Virginia,  June  14,  1894.) 

[19  S.  E.  Rep.  845.] 

Exceptions  to  Commissioner's  Report— Nature  of. 

Exceptions  to  a  commissioner's  report,  being  in  the  nature  of 
special  demurrers,  must  specify  with  reasonable  certainty  the  par- 
ticular grounds  of  objection  relied  on. 

Infants— Not  Chargeable  with  Laches— Case  at  Bar. 

Infants,  who  were  of  tender  years  when  the  transactions  in  coi>- 
troversy  occurred,  are  not  chargeable  with  laches,  when  neither 
the  death  of  the  parties,  nor  loss  of  evidence,  renders  it  difficult  to 
do  justice,  all  the  vouchers  having  been  preserved. 

Appeal  from  circuit  court,  Bland  county ;  S.  W.  Williams, 
Judge. 

Bill  by  lezrell  Robinett's  heirs  against  James  F.  Robi- 
nett,  administrator  of  James  Robinett,  deceased.  Decree 
for  complainants,  and  defendant  appeals.     Affirmed. 

Martin  Williams  and  J,  A.   Walker^  for  appellant 

W,  N.  Harman^  for  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  suit  was  to  surcharge  and  falsify  the  ex  parte  settle- 
ments of  the  administrator,  James  Robinett,  deceased,  made 
in  his  lifetime,  as  administrator  of  lezrell  Robinett,  deceased, 
and  to  have  a  full  and  final  settlement  of  the  administmtion 


Digitized  by  VjOOQIC 


Va.  Dec]       Robinett  v.  Robinett's  Heirs.  835 

sccounts  of  the  said  James  Robinett,  administrator,  afore- 
said, and  that  the  said  James  Robinett  shall  be  made  to  ac- 
count for  the  personal  estate  and  money  belonging  to  and 
constituting  the  estate  of  the  said  lezrell  Robinett,  deceased, 
which  he  took  charge  of  and  converted,  and  for  which  he 
has  never  accounted.  At  the  November  term,  1886,  the 
court  ehtered  the  following  decree:  ''This  cause  came  on 
this  day  to  be  heard  upon  the  bill  and  exhibits ;  the  answer 
of  James  F.  Robinett,  administrator  of  lezrell  Robinett,  de- 
<;eased ;  replication  to  the  answer ;  depositions  of  witnesses ; 
motion  of  complainants  for  an  account ;  resistance  of  said 
motion  by  defendant,  James  F.  Robinett ;  and  argument  of 
•counsel.  Upon  consideration  whereof,  it  is  the  court's  opin- 
ion that  the  complainants  are  entitled  to  have  final  settle- 
ment of  the  account  of  James  Robinett,  as  administrator  of 
lezrell  Robinett,  deceased ;  and,  to  this  end,  it  is  ordered 
that  C.  P.  Munsey,  who  is  appointed  a  commissioner  for  the 
purpose,  do  settle  and  state  the  account  of  James  Robinett, 
administrator  of  lezrell  Robinett,  deceased.  He  will 
take  as  a  basis  of  a  settlement  the  ex  parte  settle- 
ment made  by  James  Robinett  before  the  comminsioner 
of  accounts,  and  modify  the  same  so  far,  only,  as  the 
proof  before  him  is  sufficient  to  change  said  settlement 
as  to  the  items  of  surcharge  and  falsifications  set  out  in 
the  bill,  or  as  to  other  items  that  may  be  set  out  by  state- 
ment in  writing  filed  before  him  by  the  complainants  or  de- 
fendant, so  as  to  give  either  party  notice  thereof,  and  the 
same  sustained  by  evidence  ;  and  this  cause  is  continued." 
The  commissioner,  in  execution  of  this  decree,  after  holding 
the  account  open  for  a  long  time,  made  his  report,  and  re- 
turned it  to  court,  with  the  evidence  and  vouchers  upon 
which  it  was  based,  and  with  the  exceptions  thereto  by  com- 
plainants and  defendant  indorsed  thereon.  At  the  April 
term,  1891,  the  court  entered  a  decree,  appealed  from,  as 
follows:   ''This  cause  came  on  this  11th day  of  April,  1891, 
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to  be  heard  upon  the  papers  formerly  read  therein,  and  the 
bills  and  answers  which  were  heretofore  filed  in  the  cause, 
the  depositions  of  witnesses,  and  exceptions  thereto,  and 
upon  the  report  of  Commissioner  C.  P.  Munsey,  filed  on  the 
26th  d^y  of  March,  1890,  and  the  depositions  taken  and 
voucher*}  returned  therewith,  and  upon  the  exceptions  in- 
dorsed upon  said  report  by  the  complainants  and  defendant, 
and  the  specifications  of  surcharge  and  falsification,  which 
said  record  and  evidence  is  the  same  considered  by  the  com- 
missioner in  filing  his  report,  and  was  argued  by  counsel. 
Upon  consideration  whereof,  it  is  adjudged,  ordered,  and  de- 
creed that  all  the  exceptions  be  overruled,  and  that  said  re- 
port be  confirmed.  And  it  appearing  to  the  court,  in  said 
report,  that  James  Robinett,  deceased,  as  the  administrator, 
was  indebted  to  the  estate  of  said  lezrell  Robinett,  deceased, 
in  the  sum  of  $1,377.56,  as  of  the  1st  day  of  March, 
1890,  and  also  in  the  sum  of  $33.20,  as  of  same  day,  it  is 
accordingly  adjudged,  ordered,  and  decreed  that  the  com- 
plainants recover  of  the  defendant,  James  F.  Robinett,  ad- 
ministrator of  James  Robinett,  deceased,  the  sum  of 
$1,410.76,  to  be  paid  out  of  any  assets  in  his  hands, 'with  in- 
terest thereon  from  the  1st  day  of  March,  1890,  tul  paid, 
and  the  costs  of  this  suit." 

The  petition  assigns  error  as  follows:  ''The  court  erred 
in  not  sustaining,  and  in  overruling,  the  said  exceptions  to 
said  report,  and  in  rendering  said  decree  against  petitioner. 
The  court  should  have  sustained  said  exceptions,  and  should 
have  rendered  no  decree  against  petitioner,  but  should  have 
rendered  a  decree  in  petitioner's  favor,  for  the  large  sum 
shown  by  the  settled  accounts  to  be  due  to  James  Robinett ; 
the  pleadings  in  the  cause  clearly  raising  the  question,  and 
the  record  and  proofs  in  the  cause,  when  properly  consid- 
ered, clearly  entitling  the  petitioner  thereto."  This  assign- 
ment of  error  is  utterly  vague  and  indefinite  as  to  everything' 
but  the  proposition 'that  the  decree  is  wrong,  and  distasteful 
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to  the  defendant.  And  the  exceptions  indorsed  on  the  com- 
missioner's report  by  the  appellant,  the  overruling  of  which 
by  the  court  is  assigned  as  error,  are  wholly  vague  and  gen- 
-eral ;  no  one  of  them  pointing  out  or  alleging  any  particular 
error  or  defects,  or  applying  or  referring  to  any  one  point 
or  part  of  the  report,  or  putting  the  finger  of  the  exceptor 
upon  any  particular  error, — being,  in  substance,  the  failure 
of  the  court  to  sustain  the  appellant's  exceptions,  and  to 
decree  in  favor  of  the  said  appellant.  The  said  exceptions 
denounce  the  report  as  *'not  sustained  by  facts,  law,  or  rea- 
son;" as  ''not  made  upon  proper  or  legal  principles  ;"  as 
''wrong  and  contrary  to  law  in  every  particular,  and  it  is 
excepted  to  as  a  whole,  and  to  every  part  of  it.  The  testi- 
mony in  the  case  fully  sustains  the  ex  parte  settlement  in 
^very  particular,"  etc.  These  are  the  sweeping,  general 
exceptions  indorsed  upon  the  commissioner's  report,  which 
he  says  he  made  up  from  the  testimony,  and  the  written  and 
printed  vouchers  filed  before  him,  and  upon  the  pleadings, 
"after  a  careful  examination  of  all  the  depositions,  plead- 
ings, ex  parte  settlements,  and  other  papers  in  the  case." 
This  report,  upon  a  careful  review  and  consideration  of  the 
•evidence  returned  with  it,  the  court  confirmed,  and  made 
the  basis  of  the  decree  complained  of.  It  was  said  by  Judge 
Burks  in  the  case  of  Simmons  v.  Simmons'  Adm'r,  33  Gratt. 
451,  and  quoted  with  approval  by  Lewis,  J.,  in  Robinson 
V.  Allen,  85  Va.  721,  8  S.  E.  835,  and  by  Judge  Lacy  in 
Nickels  v.  Kane's  Adm'r,  82  Va.  309,  that  "exceptions  to  a 
commissioner's  report,  being  in  the  nature  of  special  demur- 
rers, must  si>ecify  with  reasonable  certainty,  where  these 
Are  necessary  at  all,  the  particular  grounds  of  objection  relied 
on  or,  as  the  phrase  is,  the  exceptor  must  put  his  finger  on 
the  error,  that  the  opposing  party  may  see  clearly  what  he 
has  to  meet,  and  the  court  what  it  has  to  decide. ' '  In  Nickels 
V.  Kane's  Adm'r,  Judge  Lacy  refused  to  consider  an  excep- 
tion to  the  commissioner's  statement  because  the  exception 


Digitized  by  VjOOQIC 


838  RoBiNETT  V,  Robinett's  Heibs.  [Vol.  1 

was  general,    and  did  not  point  out  any  particular   defect. 
See  13  Va.  Law  J.  151 ;  Nickels  v.  Kane's  Adm'r,  82  Va. 
309;McGarity   v.    Chipman,    82   Va.    784,  1  S.  E.    109; 
McCormick's  Ex'rs  v.  Wright's  Ex'rs,  79  Va.  524  ;  Leake's 
Ex'r  V.  Leake,  75  Va.  792. 

But,  even  if  these  exceptions,  indorsed  by  the  appellant 
on  the  commissioner's  report,  could  be  considered  as  in  legal 
form,  and,  instead  of  merely  assailing  the  report  as  a  whole, 
they  could  be  construed  to  specify  some  particular  error  in 
the  report,  they  are  wholly  unsupported  by  the  evidence 
before  the  commissioner,  and  returned  by  him,  with  his 
report,  to  the  court. 

It  is  disclosed  in  the  record  that  the  appellees  were  infants 
of  tender  years  when  the  transactions  in  controversy 
occurred,  and  the  plea  of  laches  cannot  obtain  in  the  case. 
Neither  the  death  of  parties,  nor  the  loss  of  evidence,  ren- 
ders it  difficult  to  do  justice,  and  all  the  vouchers  are  pre- 
served. Lamar's  Ex'r  v.  Hale,  79  Va.  147 ;  Wilson  v. 
Branch,  77  Va.  65.  We  find  no  error  in  the  decree  appealed 
from,  and  our  judgment  is  that  it  is  affirmed.     Affirmed. 
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Robertson 

V. 

Commonwealth. 

{Supreme  Court  of  Appeals  of  Virginia^  June  ig,  1894,) 

[19  S.  K.   Rep.  877.] 

Bill  of  Exceptions — Time  of  Presenting.* 

If  there  is  no  exception  nor  bill  of  exceptions  at  the  time  of  a 
ruling,  nor  during  the  term,  a  motion  for  a  bill  of  exceptions  at  a 
subsequent  term  comes  too  late. 

Error  to  circuit  court,  Franklin  county ;  S.  G.  Whittle, 
Judge. 

S,   W.  Anderson^  for  plaintiff  in  error. 

R,  Taylor  Scott^  Atty.  Gen.y  for  the  Commonwealth. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Franklin  county,  rendered  on  the  13th  of  January,  1894, 
denying  a  petition  for  mandamus,  prayed  for,  to  compel  the 
county  court  judge  of  said  county  to  sign  a  bill  of  excep- 
tions. The  bill  of  exceptions  was  not  tendered  to  the  rul- 
ing of  the  county  court,  sought  to  be  excepted  to,  at  the 
term  at  which  the  ruling  was  made,  but  at  a  subsequent 
term, — two  terms  afterwards.  The  ruling  objected  to  after- 
wards was  not  excepted  to  at  the  time,  nor  at  the  time  when 


*See  monographic  note    on  **  Bills  of  Exception"    appended    to 
Stoneman  v.  Com.,  25  Gratt.  887  (Va.  Rep.  Anno.). 
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it  was  made,  as  stated,  and  was  in  substance  a  motion  to 
allow  the  defendant,  after  assignment,  and  after  plea  to  the 
merits,  two  terms  afterwards,  to  withdraw  his  plea  of  not 
guilty,  in  order  to  offer  a  plea  in  abatement  to  the  form  of 
the  grand  jury.  There  is  no  doubt  that  if  a  bill  of  excep- 
tions be  tendered  as  to  the  ruling  of  the  court  at  the  trial, 
and  if  it  fully  state  the  facts  (if  the  truth  of  the  case  be 
fairly  stated  therein),  the  judge  must  sign  it,  and  it  must  be 
made  a  part  of  the  record  of  the  case  (Code  Va.  §  4055),  if 
the  point  be  reserved  at  the  time  ;  but  if  there  is  no  excep- 
tion at  the  time,  nor  bill  of  exceptions,  nor  exceptions  taken 
during  the  term,  the  exception  comes  too  late  at  any  subse- 
quent term.  The  bill  of  exceptions  was  not  tendered  here 
until  after  the  verdict,  and  the  exception  not  sooner  taken. 
This  was  too  late  to  seek  to  reopen  the  case  for  a  dilatory 
plea,  designed  not  to  affect  the  trial,  which  was  practically 
ended,  but  to  raise  a  question  not  raised  by  the  record  of 
the  trial,  for  the  admitted  purpose  of  raising  the  question 
in  an  appellate  court.  The  petition  was  demurred  to,  and 
the  demurrer  sustained,  and  the  case  brought  to  this  court 
by  writ  of  error.  The  circuit  court  did  not  err  in  its  judg- 
ment. For  reasons  already  stated,  the  exception  and  the 
bill  of  exceptions  came  too  late.     Judgment  affirmed. 
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Kabn&  al. 
Blackford  &  al. 

{Supreme  Court  of  Appeals  of  Virginia^  June  14^  i8g4, ) 

[20  S.  E.  Rep.  149.] 

Negotiable  Notes— Composition  with  Creditors — Purchase  of  Note 
after  Maturity.* 
Where,  after  the  acceptance  of  a  note,  the  payee,  in  a  composi- 
tion of  the  creditors  of  the  maker,  agrees  that  the  note  shall  be 
paid  according  to  the  terms  of  a  trust  deed,  one  who  acquires  the 
note  after  maturity  holds  the  same  subject  to  the* provisions  of  the 
trust  deed,  though  the  deed  was  not  recorded  when  the  note  was 
acquired. 

Settlement  of  Debts  of  Insolvent  Firm— Individual   Note  of  Partner 
Taken—  Novation. 

Where,  in  settlement  of  the  debts  of  an  insolvent  firm,  a  creditor 
accepts  the  individual  note  of  the  partner  appointed  to  wind  up  its 
affairs,  and  the  firm  debts  are  secured  by  a  trust  deed  to  him  of 
the  assets,  there  is  not  a  novation  so  as  to  release  the  firm  assets 
from  the  debt  evidenced  by  the  note. 

Same — Composition  of  Creditors — Expenses  in  Carrying  on  Busi- 
ness. 
Where,  in  a  composition  of  the  creditors  of  a  firm,  one  of  the 
members  is  appointed  to  carry  on  the  business,  and  to  pay  the 
creditors  out  of  the  proceeds,  the  expenses  of  carrying  on  the  busi- 
ness should  be  paid  before  the  creditors  are  entitled  to  receive  any 
part  of  the  proceeds. 

Appeal  from  chancery  court  of  Richmond  ;  W.  J.  Leake,. 
Chancellor. 

*See  monographic  note  on  ** Bills,  Notes  and  Checks,"  Va.  Rep. 
Anno. 
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Action  by  W.  M.  Parish  against  C.  M.  Blackford  and 
others  to  determine  the  respective  rights  of  the  creditors  of 
the  Richmond  Brick  Company  and  Snead  &  Scott.  From  a 
decree  of  the  chancery  court,  defendants  Kam  and  Hickson 
appeal.     AflSrmed. 

The  following  is  a  copy  of  the  opinion  of  the  chancellor, 
and  made  a  part  of  the  record  in  the  case  of  Kam  and  Hick- 
son  against  Blackford,  trustee : 

<'Karn  &  Hickson  claim  that  they  are  the  holders  of  nego- 
tiable paper  for  value  without  notice  of  the  equity  of  the 
deed  of  January  8,  1885,  and  that,  therefore,  they  are  not 
bound  by  the  provisions  of  that  deed.  Let  it  be  conceded 
that  Karn  &  Hickson  are  holders  of  such  paper  for  value 
and  without  notice,  yet,  as  the  notes  purchased  by  them 
were  overdue,  and  had  been  protested,  they  must  hold  the 
notes  subject  to  the  equities  existing  at  the  time  the  notes 
were  purchased,  whether  they  had  notice  thereof  or  not. 
Judge  Moncure,  in  Davis  v.  Miller,  14  Gratt.  5,  says :  'In 
the  case  of  the  transfer  of  an  overdue  note,  the  holder  take^ 
it  as  a  dishonered  note,  subject  to  all  the  defenses  and  equi- 
ties to  which  it  was  subject  in  the  hands  of  his  immediate 
indorser,  whether  he  has  notice  thereof  or  not.  lie  receives 
nothing  but  the  titles  and  rights  of  such  indorser.'  14 
Gratt.  5,  6.  But  it  is  contended  that  this  doctrine  thus 
stated  by  Judge  Moncure  does  not  apply  where  the  equities 
are  collateral,  and  do  not  attach  to  the  note  itself.  In  this 
case  the  equities  do  attach  to  the  note  itself,  and  do  not* 
arise  out  of  any  collateral  matter.  When  the  notes  were 
purchased  the  deed  of  January  8,  1885,  had  been  executed, 
and  the  payment  of  these  notes  by  said  deed  had  been  post- 
poned until  all  the  debts  in  the  first  class  had  been  paid. 
W.  B.  Snead,  the  payee  of  these  notes,  could  not  have 
enforced  their  payment  against  the  property  conveyed  in  the 
deed,  except  subject  to  its  provisions ;  and  Karn  &  Hickson, 
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purchasing  from  him  after  the  dishonor  of  said  notes,  could 
only  take  what  he  could  have  taken.  Mr.  Daniel,  in  his  work 
on  Negotiable  Instruments,  treating  of  this  subject,  says 
that  the  indorsee  of  overdue  paper  takes  it  subject  to  two 
defenses :  <(1)  That  it  was  affected  in  its  inception  with 
some  inherent  vice, — as,  for  instance,  fraud,  illegality  or 
duress ;  or  (2)  that  the  consideration  failed,  or  that  payment 
had. been  made,  or  that  there  had  been  accord  and  satisfac- 
tion at  the  time  of  the  indorsement,  or  that  there  was  some 
equitable  defense  arising  out  of  the  transaction  in  which  the 
paper  was  given  which  disabled  his  indorser,  in  whole  or  in 
part,  to  recover.  Any  of  these  defenses  is  called  an  equity 
attaching  to  the  instrument.'  1  Daniel,  Neg.  Inst.  725. 
No  one  can  doubt  that  these  notes  in  controversy,  held  by 
Karn  &  Hickson,  were  indorsed  by  the  Richmond  Brick 
Company  in  the  transaction  which  culminated  in  the  dissolu- 
tion of  that  firm,  and  the  execution  of  the  deed  of  January 
8,  1885,  although  the  notes  may  have  been  dated  a  few  days 
prior  thereto.  This  being  true,  the  equity  here  attached  to 
the  notes  themselves,  and  Karn  &  Hickson  take  them  subject 
to  such  equity.  But  Karn  &  Hickson  further  claim  that  tho 
deed  of  January  8,  1885,  is  void  as  to  the  debt  due  them  by 
these  notes,  because  it  was  unrecorded  at  the  time  they  pur- 
chased the  notes.  This  position  cannot  be  sustained.  The 
deed  of  January  8,  1885,  may  have  been  void  as  to  the  notes 
when  Karn  &  Hickson  purchased  them,  because  it  had  not 
been  recorded,  yet  when  it  was  recorded  it  became  valid  as 
to  all  creditors  who  had  not  obtained  specific  liens  on  the 
property  during  the  interval  between  the  execution  and 
recordation  of  said  deed.  It  follows,  therefore,  that  the 
rights  of  the  parties  were  fixed  by  the  deed  of  January  8, 
1885,  and  they  could  not  be  changed  by  any  subsequent 
deeds  or  agreements  of  the  grantors  in  said  deed,  except  by 
the  consent  of  all  parties  interested.  The  deeds  of  February 
6,   1886,  and  of  December  11,   1886,  were  made  for  the 
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manifest  purpose  of  giving  effect  to  the  deed  of  January  8, 
1885,  and  for  the  purpose  of  hastening  the  execution  of  its 
provisions.  These  deeds  contain  no  unreasonable  conditions, 
and  nothing  of  which  Karn  &  Hickson  have  any  right  to 
complain. 

*'This  brings  us  to  the  construction  of  the  deed  of  Jan- 
uary 8,  1885,  for  by  it  the  rights  of  all  parties  must  be  de- 
termined. Karn  &  Hickson  contend  that  their  debt  is 
embraced  in  the  first  class  of  creditors  provided  for  in  the 
deed  of  January  8,  1885.  I  think  a  proper  construction  of 
the  deed  excludes  and  negatives  any  such  position.  If 
their  debt  of  $8,711.37,  evidenced  by  these  notes,  was  in- 
cluded in  the  first  class  of  debts,  why  provide  for  its  pay- 
ment in  the  second  class  of  debts,  and  also  provide  that  it 
^hall  be  paid  after  all  the  debts  of  the  first  class  have  been 
paid  ?  If  it  has  been  paid  as  a  first-class  debt,  it  ceased  to 
have  any  existence,  and  could  not  be  paid  again  as  a  second- 
class  debt.  But  Karn  &  Hickson  claim  that  the  debts  of  the 
l)arties  claiming  under  the  deed  of  January  8,  1885,  have 
been  novated,  because  after  said  deed  was  made  the  parties 
surrendered  the  notes  of  Snead  &  Scott  and  took  the  individ- 
ual notes  of  W.  B.  Snead  in  the  place  thereof.  There  could 
be  no  novation  of  these  debts  in  the  manner  claimed,  because 
the  partners,  by  the  deed  of  January  8,  1885,  authorized 
W.  B.  Snead  to  conduct  the  business  in  his  own  name,  and 
in  any  manner  he  deemed  best,  and  to  pay  off  these  debts  as 
first-class  debts.  The  creditors  holding  notes  of  the  firm 
were  fully  justified,  under  the  terms  of  said  deed,  to  exchange 
their  notes  of  Snead  &  Scott  for  notes  signed  or  indorsed  by 
W.  B.  Snead  alone.  In  fact  it  was  a  matter  of  indifference 
to  either  of  the  grantors  in  the  deed,  or  to  the  creditors 
«ecured  therein,  how  the  indebtedness  was  evidenced.  Wil- 
liams and  Scott  were  insolvent,  and  had  conveyed  all  of  the 
firm  assets  to  W.  B.  Snead  for  the  payment  of  the  firm  debts, 
and  nothing  Willirftns,  Scott,  or  Snead  might  do  could  change 
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the  relations  of  the  creditors  to  the  property  conveyed  by 
the  deed.  The  cases  referred  to  by  counsel  for  Karn  & 
Hickson  establish  a  doctrine  that  is  not  controverted,  namely, 
that  where  one  accepts  a  higher  or  negotiable  security  for 
a  debt  from  one  of  the  partners  in  satisfaction  of  the  debt 
of  the  partnership,  there  is  a  novation  of  the  debt,  and  the 
other  partners  are  released.  This  doctrine  rests  upon  the 
intention  of  the  party.  If  he  prefers  to  take^  and  does  take, 
in  full  satisfaction  of  his  debt,  a  higher  security  from  one 
partner,  it  would  not  be  equitable  for  him  to  claim  the  right 
to  pursue  the  partnership  property  and  the  individual  prop- 
erty of  one  partner  at  the  same  time.  None  of  the  cases 
cited,  however,  hold  that,  where  the  partnership  assets  have 
been  conveyed  to  one  of  the  partners  for  the  purpose  of  pay- 
ing the  creditors  in  the  order  named,  surrendering  the  notes 
of  the  firm  and  taking  the  note  of  the  partner  closing  up  the 
business  of  itself  alone  operated  as  a  novation  of  the  debt. 
The  leading  case,  perhaps,  in  Virginia  on  this  subject  is 
Niday  v.  Harvey,  9  Gratt.  '^QiS^  in  which  Judge  Daniel  says : 
<It  may,  however,  I  think,  be  stated  as  the  well-settled  doc- 
trine of  this  court  that  whilst  the  mere  acceptance  of  such 
higher  security  by  a  creditor  from  one  member  of  a  firm  for 
a  partnership  debt  due  by  simple  contract  destroys  the  right 
of  the  creditor  to  proceed  at  law  against  the  member  who 
was  not  a  party  to  the  giving  of  such  higher  security,  yet 
that  a  court  of  equity  will  look  at  the  original  character  of 
the  debt,  and  will  not  withhold  relief  against  the  member 
not  uniting  in  the  higher  security  merely  because  of  the  mer- 
ger and  destruction  of  the  legal  remedy  against  him,  but  will 
treat  that  simple  contract  as  still  subsisting  in  foro  comcien- 
tiuy  unless  it  is  shown  that  the  creditor,  by  accepting  such 
higher  security,  intended  to  abandon  alt  recourse  upon  his 
original  demand.'  If,  by  taking  such  higher  security,  it 
was  not  the  design  of  the  partners  that  the  social  debt  should 
be  extinguished,  equity  will  still  hold  all  the  partners  bound. 
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The  evidence  in  the  case  at  bar  negatives  any  idea  or  intention 
of  the  parties  to  extinguish  the  social  debts.  The  creditors 
have  been  claiming  the  social  assets,  and  the  partners  have 
been  all  the  time  acknowledging  their  liability.  The  People's 
National  Bank  of  Lynchburg  may  have  lost  their  remedy  at 
law  against  the  other  partners  by  proceeding  to  judgment 
against  W.  B.  Snead  alone,  but  they  have  not  lost  their  rights 
in  equity  against  the  property  conveyed  in  the  deed  for  their 
benefit.  A  merger  acts  in  personam,  but  not  in  rem.  The 
partners  may  be  released  personally,  but  the  partnership's 
assets  are  never  released  ;  certainly  not,  when  a  deed  of  trust 
has  been  given  upon  them  to  secure  the  debt.  On  this  sub- 
ject, in  2  Jones,  Mortg.  p.  926,  it  is  laid  down  that  amort- 
gage  secures  the  debt,  and  not  the  note  or  bond  or  other 
evidence  of  it.  No  change  in  the  form  of  the  evidence,  or 
mode  or  time  of  its  payment, — nothing  but  actual  payment 
of  the  debt,  or  an  express  release, — will  operate  to  discharge 
the  mortgage.  The  mortgage  remains  a  lien  until  the  debt 
it  was  given  to  secure  is  satisfied,  and  it  is  not  affected  by  a 
change  of  the  note,  or  by  the  giving  of  a  different  instrument 
as  evidence  of  the  debt,  or  by  a  judgment  at  law  on  the  note, 
merging  the  original  evidence  of  indebtedness,  or  by  a  recog- 
nizance of  record  taken  in  lieu  of  the  mortgage  debt.  2 
Jones,  Mortg.  p.  926. 

^ 'The  expense  of  conducting  the  business  and  executing 
the  trust  in  this  case,  Karn  &  Hickson  contend,  should  not 
be  paid  until  all  the  debts  of  the  firm  secured  in  the  deed  of 
January  8,  1885,  have  been  paid.  From  the  very  nature 
of  the  transaction  involved,  such  a  position  cannot  be  sus- 
tained. Under  the  deed,  W.  B.  Snead  was  to  conduct  the 
business,  and  out  of  the  proceeds  and  profit*?  pay  off  the 
debts,  etc.  It  would  be  inequitable  for  the  creditors — all 
of  whom  acquiesced  in  his  management  of  the  business — 
if  they  should  be  allowed  to  receive  the  proceeds  and  profits, 
and    yet  require  that  the  debts  of  those  who  labored   or 
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furnished  goods  by  which  the  profits  were  realized  be  post- 
poned.    I  think,  under  a   reasonable   construction   of  the 
deed,  the  expenses  are  first  to  be  paid.     The  next   position 
taken  by  Karn  &  Hickson  is  that  the   debts  of  the  plaintiff 
never  were  the  debts  of  the  Richmond  Brick  Company,  and 
should  not,  therefore,  be   paid   out   of  the  funds  derived 
from  the  sale  of  the  property  under  the  deeds.     They  con- 
tend that  these  debts   are   the  old  debts  of  Snead  &  Scott, 
incurred  prior  to  the  time  that  Williams  became  a  partner 
in   the  Richmond  Brick  Company.     The   evidence   shows 
that  in  1883  W.  B.  Snead  and  J.  P.  Scott  were  engaged   in 
brick  making,  under  the  firm  name  of  Snead  &  Scott  ;  that 
in  1884,  H.  W.    Williams   bought  for    the   sum   of   five 
thousand  three  hundred  and  thirty  dollars  and   thirty-three 
cents  one-third  interest  in  the  brickyard  and  fixtures ;  that 
under  the  agreement  of  partnership  Scott  was  to  manage 
and  control  the  making  of  bricks  ;  that   H.   W.  Williams 
was  to  sign  all  notes  and  checks,  and  keep  the  books  of  the 
firm,  and  W.  B.  Snead  was  to  have  ten  per  cent,  on  all 
work  done  and  sales   made  by  him,  and  the  firm  name  was 
to  be  called  the  Richmond  Brick  Company.     Soon  after  this 
agreement  was  made,  Williams  was  taken  sick,  and  became 
unable  to  attend  to  business,  and  left   Richmond.     Before 
he  left  he  turned  over  all  papers,  books,  and  money  belong- 
ing to  the  firm  to  J.    P.    Scott.     After  the  delivery  of  the 
books,  etc.,  the   business  by   and  with  the   knowledge  and 
consent  of  all  the  parties  was   conducted  in  the  name   of 
Snead  &  Scott,  and  the  accounts,  assets,  and  affairs  of  the 
two  firms  were  so  commingled  that  neither   of  the   parties 
knew,  or  seemed  to  care  to  know,  anything  about  the  status 
of  the  two  firms,  or   the  respective   rights  of   the   several 
partners  therein.     The  property  of  the  two  firms  was  treated 
as  the  property  of  the  Richmond  Brick   Company,  and  the 
partners  in  both  firms,  by  the  deed  of  January  8,   1885, 
recognized  it  as   such.     Under  the   circumstances  the  Rich- 
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mond  Brick  Company  became  liable  for  the  debts  of  Snead 
&  Scott,  contracted  before  the  formation  of  the  Richmond 
Brick  Company.  But,  if  the  court  is  wrong  in  this  petition, 
the  evidence  shows  beyond  question  that  the  creditors  of  the 
old  firm  (Snead  &  Scott),  by  and  with  the  consent  of  the 
Richmond  Brick  Company,  which  was  then  conducting^ 
business  under  the  firm  name  of  Snead  &  Scott,  novated 
their  debts  by  taking  other  notes  from  Snead  &  Scott  repre- 
senting the  Richmond  Brick  Company ;  all  parties  intending^ 
thereby  to  transfer  the  indebtedness  from  the  one  firm  to  the 
other.  But,  even  should  the  court  be  in  error  in  holding  that 
the  Richmond  Brick  Company  became  responsible  for  the 
old  debts  of  Snead  &  Scott  by  conveying  the  assets,  etc.,  or 
by  the  novation  of  said  debts  as  aforesaid,  yet  upon  another 
ground  the  debt  of  Kiirn  &  Hickson  must  be  subordinate 
to  the  debts  mentioned  in  the  first  class  of  the  deed  of 
January  8,  1885.  Under  the  claim  asserted  and  the  posi- 
tion taken  by  Karn  &  Hickson,  there  can  be  no  doubt  of 
the  fact  that  their  notes,  so  far  as  they  represent  the 
advancements  made  by  the  firm  of  Snead  &  Scott,  have 
been  novated,  and  now  represent  a  debt  only  against  the 
Richmond  Brick  Company.  Now  if,  on  the  other  hand, 
the  debts  of  the  creditors  other  than  Eiirn  &  Hickson  have 
not  been  novated  and  become  the  debts  of  the  Richmond 
Brick  Company,  then  they  still  remain  as  the  debts  of  the  old 
firm  of  Snead  &  Scott.  If,  then,  there  has  been  no  such  com- 
mingling of  the  assets,  accounts,  and  affairs  of  the  two  firms 
as  to  hold  the  Richmond  Brick  Company  responsible  for  the 
debts  of  Snead  &  Scott,  and  there  has  been  no  novation  of 
such  debts  by  which  the  Richmond  Brick  Company  is  liable 
for  such  debts,  still  it  must  be  remembered  that  at  the  for- 
mation of  the  Richmond  Brick  Company  the  firm  of  Snead 
&  Scott  owned  certainly  $16,000  worth  of  assets,  beside* 
the  vacant  lot  in  Manchester,  which  went  into  the  business 
of  the  Richmond  Brick  Company,  out  of  which  the  debts  of 
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the  old  fiiin  should  be  paid.  Now,  if  the  accounts,  assets, 
and  affairs  of  Snead  &  Scott  can  be  separated  from  those  of 
the  Richmond  Brick  Company,  will  not  a  court  of  equity 
take  the  money  derived  from  the  sale  of  the  brick  yard  and 
fixtures  and  the  vacant  lot  in  Manchester  and  the  proceeds 
of  all  other  assets  of  Snead  &  Scott,  as  well  as  enough  of  the 
assets  of  the  Richmond  Brick  Company  to  pay  Snead  &  Scott, 
and  apply  them  to  the  payment  of  the  debts  of  the  plaintiffs 
in  preference  to  those  of  Kirn  &  Hickson  ?  This  equitable 
disposition  will  as  effectually  postpone  the  payment  of  the 
debt  due  Karn  &  Hickson  as  docs  the  deed  of  January  8, 
1885.  Now,  if  the  Richmond  Brick  Company  must  pay  to 
Snead  &  Scott  the  value  of  the  property  of  that  firm,  appro- 
priated to  its  use  and  in  its  possession  at  the  time  of  the 
execution  of  the  deed  of  January  8,  1885,  before  it  can  pay 
any  of  its  other  debts,  then,  of  course,  all  the  debts  of  the 
plaintiffs  will  be  paid,  and  nothing  will  be  left  to  satisfy  the 
claim  of  Karn  &  Hickson.  This  discussion  hais  been  based 
upon  the  assumption  that  the  claims  of  the  plaintiffs  were 
debts  of  Snead  &  Scott,  and  not  debts  of  the  Richmond  Brick 
Company.  The  evidence,  I  think,  shows  that  a  large  por- 
tion of  these,  debts  were  contracted  by  the  Richmond  Brick 
Company. 

^'The  objection  of  Karn  &  Hickson  to  the  claim  of  H.  M. 
Smith  &  Co.  because  $1,512  of  the  notes  indorsed  by  them 
was  for  their  own  benefit,  and  that  $1,616  was  for  the  indi- 
vidual benefit  of  W.  B.  Snead,  cannot  be  sustained.  Com- 
missioner Guy  has  not  allowed  H.  M.  Smith  &  Co.  any  part 
of  the  $1,512,  and  the  evidence  of  W.  B.  Snead  proves  that 
the  $1,616  was  used  in  the  Richmond  business,  and  not  for 
his  individual  benefit.  The  objection  to  the  $425  item  in 
account  with  C.  H.  Page  must  also  be  overruled,  because 
the  testimony  shows  that  C.  H.  Page  used  said  amount  for 
the  benefit  of  the  Richmond  Brick  Company,  and  not  for  his 
own  benefit. 
1  Va  Dec— 54 
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''The  other  question  of  fact  in  the  case  has  been  decided 
in  favor  of  the  plaintiff  by  the  commissioner,  and,  after  a 
careful  examination,  I  see  no  reason  for  disturbing  his  con- 
clusions. A  decree  may  be  entered  confirming  the  commis- 
sioner's report." 

Christian  ii:  Christian^  for  appellants. 

Meredith  i&  Cocke  and  Courtney  <&  Patterson^  for  ap- 
pellees. 

Per  Curiam.  This  is  a  contest  between  creditors  of  the 
Richmond  Brick  Company  and  of  Snead  &  Scott  for  pri- 
ority. The  case  was  fully  examined  and  reported  upon  by 
the  master  to  whom  the  cause  was  referred,  both  as  to  the 
facts  and  law  of  the  case,  and  the  report  was  confirmed  by 
the  court  in  a  written  opinion,  which  was  filed  with,  and 
made  a  part  of,  the  record.  Upon  an  examination  of  the 
case  and  the  report  and  opinion  aforesaid,  we  are  of  opinion 
that  the  conclusions  reached  by  the  lower  court  are  right, 
and  that  its  decree  must  be  affirmed,  for  the  reasons  stated 
in  the  said  opinion.     Decree  affirmed. 
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ROBEBTSON 

V. 

Commonwealth. 

{Supreme  Court  of  Appeals  of  Virginia,  Nov.  S,  iSp4, ) 

[20  S.  K.  Rep.  362.] 

Criminal  Law — Murder — Inconsistency  in  Indictment — Case  at  Bar. 
An  indictment  for  murder,  which  describes  the  wound  in  one 
place  as  above  the  nipple  of  the  left  breast,  and  subsequently  as 
below  the  nipple  of  the  left  breast,  is  not  void  for  repugnancy  and 
inconsistency,  as  the  latter  recitation  is  surplusage,  and  covered 
by  section  3999,  Code,  which  provides  that  indictments  shall  not 
be  void  for  the  omission  or  insertion  of  ** words  of  mere  form  and 
surplusage." 

Same— Selection  of  Special  Grand  Juries. 

Section  3978,  Code,  does  not  require  a  special  grand  jury  to  be 
selected  from  a  list  of  48  men,  prepared  by  the  judge  of  the  county 
court,  in  August  of  each  year,  to  serve  for  the  ensuing  year. 

Same — Indictment  for  Murder — Attempt  to  Commit  Robbery. 

On  an  indictment  for  murder  simply,  one  may  be  convicted  of 
murder  in  the  commission  of,  or  attempt  to  commit,  robbery. 

Same— Murder — Defmition. 
Murder  is  the  unlawful  killing  of  another  with  malice. 

Same — Homicide— Presumption — Burden  to  Reduce  Offense. 

Every  homicide  is  presumed  to  be  murder  in  the  second  degree, 
and  it  is  for  the  state  to  show  that  it  was  murder  in  the  first 
degree,  and  for  defendant  to  show  that  it  was  manslaughter. 

Same— Killing  in  Attempt  to  Rob. 

One  who  kills  another  in  the  attempt  to  commit,  or  commission 
of,  robbery,  is  guiltj'  of  murder  in  the  first  degree. 

Appellate  Practice— Evidence  Certified.* 

Where  the  evidence,  and  not  the  facts  proved,  is  certified  in  the 
record,  the  case  on  appeal  stands  as  upon  a  demurrer  to  evidence, 
under  Acts  1889-90,  p.  36. 

*See  monographic  note  on  **Bills  of  jSxception*'  appended  to 
Stoneman  v.  Com.,  25  Gratt.  887  (Va.  Rep.  Anno.);  foot-note  to 
Read  v.  Com.,  22  Gratt.  924  (Va.  Rep.  Anno.). 
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Error  to  circuit  court,  Frankliu  county ;  S.  G.  Whittle^ 
Judge. 

William  Robertson  was  convicted  of  murder,  and  brings, 
error.      AflBrmed. 

Anderson  <&  Ilairston^  for  plaintiff  in  error. 

R,  F,  jScottj  Atty.  Gen.^  for  the  Commonwealth. 

Fauntleeoy,  J.,  delivered  the  opinion  of  the  court. 

William  Robertson,  the  plaintiff  in  error,  was  indicted  at 
the  February  term  of  the  county  court  of  Franklin  county 
of  the  murder  of  Jerry  Barbour,  and  he  was  tried  upon  the 
said  indictment  at  the  December  term,  1892,  of  the  said 
court,  and  was  found  guilty  by  the  jury  of  murder  in  thc^ 
first  degree  ;  and  on  the  19th  day  of  December,  1892,  he 
was  sentenced  by  the  said  court  to  be  hanged  by  the  neck 
until  he  is  dead.  To  this  judgment  he  petitioned  the  circuit 
court  of  Franklin  county  for  a  writ  of  error,  upon  the  exhi- 
bition, as  a  part  of  his  said  petition,  of  a  transcript  of  the 
record  of  the  said  trial  in  the  said  county  court,  and  errors 
assigned.  The  writ  of  error  prayed  for  was  denied  by  the 
judge  of  the  circuit  court  of  Franklin  county,  whereupon  a 
writ  of  error  was  allowed  by  one  of  the  judges  of  this  court. 
In  refusing  the  petition  for  a  writ  of  error,  the  judge  of  the 
circuit  court  of  Franklin  county  (Judge  S.  G.  Whittle) 
delivered  an  elaborate  and  carefully  considered  opinion, 
upon  the  record  and  errors  assigned  and  points  raised  and 
discussed  in  the  petition  and  argument  by  counsel,  in  which 
said  opinion  this  court  fully  concurs  in  all  points,  and  adopts 
the  same  as  the  opinion  of  this  court  for  affirming  the  judg- 
ment of  the  county  court  aforesaid,  and  the  denial  of  the 
writ  of  error  by  the  said  circuit  court  of  Franklin  county. 
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The  opinion  of  Whittle,  J.,  refusing  the  appeal,  was  as 
follows : 

"I  have  carefully  considered  the  record  in  this  case,  and 
the  points  raised  and  discussed  by  counsel  in  the  petition  for 
a  writ  of  error,  and  will  comment  on  them  very  briefly,  in 
the  order  in  which  they  were  presented. 

''First.  It  is  contended  that  the  demurrer  to  the  indict- 
ment should  have  been  sustained  because  of  repugnancy  and 
inconsistency  of  averment  in  the  description  of  the  wound 
which  caused  the  death  of  the  deceased,  Jerry  Barbour, — 
the  charge  being,  in  one  part  of  the  indictment,  that  the 
wound  was  above  the  nipple  of  the  left  breast,  and,  in 
another  part,  that  it  was  below  the  nipple  of  the  left  breast ; 
and  Dias  v.  State,  39  Am.  Dec.  448,  is  relied  on  to  sustain 
this  contention.  The  general  rule  is  conceded  that  pleading 
must  not  be  insensible,  inconsistent  with  itself  or  repug- 
nant. But  there  is  this  exception:  that  if  the  allegation 
which  creates  the  repugnancy  is  merely  superfluous  or  re- 
<lundant,  so  that  it  may  be  rejected  without  altering  the 
genei*al  sense  and  ejflfect,  it  should  be  rejected,  the  maxim 
being  ^  Utile  per  hi  utile  n  on  vitiatxir'^ ;  and  this  principle  has 
been  incorporated  in  our  statute  law.  Code,  §  3999,  in 
<lesignating  what  defects  in  indictments  shall  not  vitiate 
them,  concludes:  'Or  for  the  omission  or  insertion  of  any 
other  words  of  mere  form  and  surplusage. '  In  Sledd's  Case, 
19  Gratt.  819,  Judge  Joynes,  in  delivering  the  opinion  of 
the  court,  in  commenting  on  this  statute,  says :  'The  pro- 
visions of  this  section  were  designed  to  get  rid  of  cumbrous 
and  useless  technicalities,  and  ought  to  receive  a  liberal  con- 
struction.' In  pleading,  surplusage  is  the  allegation  of  un- 
necessary matter.  The  foundation  of  the  rule  requiring  the 
place  of  the  wound  to  be  alleged  in  an  indictment  was  to 
enable  the  court  to  see  that  it  was  of  such  a  nature  that 
-death  might  have  ensued  from  it.     In  this  case  the  first  part 
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of  the  count  charges  the  manner  and  location  of  the  wound. 
It  was  inflicted  with  a  deadly  weapon  in  a  vital  part  of  the 
body,  'jufcit  above  the  nipple  of  the  left  breast,'  and  it  was 
unnecessary  to  repeat  in  the  same  count  the  location  of  the 
wound.  The  averment  that  the  shot  gave  the  deceased  a 
mortal  wound,  of  which  he  then  and  there  died,  etc.,  was 
suflicient ;  and  the  words,  'just  below  the  nipple  of  the  left 
breast,'  were  unnecessary,  and  might  have  been  omitted 
without  impairing  the  general  sense  and  effect  of  the  charge, 
and  should  therefore  under  the  statute,  be  rejected  as  sur- 
plusage. The  propriety  of  this  view  is  the  more  apparent, 
because,  previous  to  said  words,  only  one  shot,  penetration^ 
or  wound  upon  the  body  of  the  deceased  had  been  alleged, 
and  the  location  of  that  particularly  described.  The  repug- 
nant words  could  only  refer  to  that,  and  evidently  meant 
the  same  wound,  and,  whichever  be  taken,  the  wound  was 
inflicted  in  a  vital  part  of  the  body.  See  Lazier's  Case,  10 
Gratt.  708,  and  also  State  v.  Freeman,  74  Am.  Dec.  319. 

* 'Second.  The  second  error  assigned  was  to  the  rejection 
by  the  county  court  of  the  plea  of  the  prisoner  averring 
that  the  members  of  the  special  grand  jury  which  found  the 
indictment  against  him  were  not  taken  from  the  list  of  forty- 
eight  men  required  by  statute  to  be  selected  by  the  judge 
of  the  county  court  in  August  of  each  year  to  serve  as 
grand  jurors  for  the  twelve  months  thence  ensuing.  A 
careful  examination  of  the  sections  in  regard  to  regular  and 
special  grand  juries  will  show  that  there  was  no  error  in  the 
ruling  of  the  county  court  in  rejecting  said  plea.  A  regular 
grand  jury  is  made  up  by  the  clerk  from  the  forty-eight 
men  selected  as  aforesaid.  But  a  special  grand  jury,  under 
section  3978,  is  to  be  summoned  from  a  list  furnished  by 
the  judge, — evidently,  from  a  list  made  at  the  time  the 
special  grand  jury  is  ordered.  There  is  not  only  nothing  in 
the  statute  to  indicate  that  the  special  grand  jury  is  to  be 
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taken  from  the  forty-eight  names  ;  but,  if  so  construed,  it 
would  thwart  the  manifest  object  of  the  statute  in  providing 
for  a  special  grand  jury,  which  is,  I  take  it,  to  empower  the 
court  or  judge,  when  the  exigencies  of  the  business  of  the 
court  require  it,  to  order  a  special  grand  jury,  and  obviate 
the  expense  and  delay  of  summoning  a  regular  grand  jury. 
But,  be  the  reason  of  the  law  what  it  may,  there  is  nothing 
in  section  3978  which  requires  the  special  grand  jury  to  be 
selected  from  the  forty-eight  named,  but  just  the  contrary. 
Lyies'  Case,  88  Va.  396,  13  S.  E.  802,  decides  that  an  in- 
dictment for  murder  may  be  found  by  a  special  grand  jury 
as  well  as  by  a  regular  grand  jury. 

''Third.  The  third  error  complained  of  is  that  the  county 
court  overruled  the  motion  of  the  prisoner  to  exclude  all 
evidence  tending  to  show  that  he  robbed  the  deceased  ;  the 
contention  being  that  inasmuch  as  the  indictment  was  in 
the  ordinary  form,  and  did  not  charge  that  it  was  done  in  the 
commission  of  robbery,  etc.,  it  was  not  competent  to  prove 
the  robbery  in  order  to  elevate  the  offense  to  murder  in  the 
first  degree.  Thompson's  Case,  20  Gi*att.  724,  and  several 
other  Virginia  cases,  show  that  whatever  may  be  the  rule 
elsewhere,  in  this  state,  at  least,  it  is  competent,  under  an 
indictment  for  murder,  simply  to  try  and  convict  one  of 
murder  in  the  commission  of,  or  attempt  to  commit,  robbery, 
etc.     The  question  is  not  an  open  one  here. 

''Fourth.  Nor  do  I  find  any  error  in  the  refusal  of  the  court 
to  give  instruction  No.  1  asked  for  by  the  prisoner,  and  in 
giving  instructions  1,  2,  and  3  asked  for  by  the  common- 
wealth. The  vice  of  the  instruction  offered  by  prisoner  was 
'that,  under  the  indictment  in  this  case,  no  evidence  of  rob- 
bery can  be  considered  for  the  purpose  of  elevating  the  crime 
to  murder  in  the  first  degree.'  Thompson's  Case,  mipra, 
fully  sustains  the  county  court  in  rejecting  this  instruction. 
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Those  given  by  the  court,  and  excepted  to,  were  as  follows  : 
*'(!)  Murder  is  the  unlawful  killing  of  another  with  malice, 
and  in  Virginia  is  designated  as  murder  in  the  first  degree, 
and  murder  in  the  second  degree.  (2)  Every  homicide, 
in  Virginia,  is  presumed  to  be  murder  in  the  second 
degree  ;  and  to  elevate  the  offense  to  murder  in  the  first 
degree  devolves  upon  the  commonwealth,  and  to  reduce 
murder  in  the  second  degree  to  manslaughter  devolves 
upon  the  prisoner.  (3)  To  constitute  murder  in  the  first 
degree,  the  prisoner  must  have  been  incited  to  the  killing 
by  malice,  and  thekillipgmust  have  been  willful,  deliberate, 
and  premeditated  killing  on  the  part  of  the  prisoner  ;  but  if 
the  jury  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  prisoner  killed  the  deceased  in  the  attempt 
or  conunission  of  robbery  by  prisoner  on  deceased,  then  they 
must  find  the  prisoner  guilty  of  murder  in  the  first  degree.' 
The  first  instruction  gives  the  general  definition  of  murder  ; 
the  second  accurately  enunciates  what  the  law  presumes  in 
every  case  of  homicide,  and  what  burden  of  proof  devolves 
on  the  commonwealth,  and  what  on  the  accused  ;  the  third 
defines  what  constitutes  murder  in  the  first  degree  generally, 
in  the  first  instance,  and  then  adds  that  if  the  killing  is  done 
in  the  attempt  to  commit,  or  in  the  commission  of,  robbery, 
the  killing  is  murder  in  the  first  degree  ;  and  that  is  what  the 
statute  prescribes.  If  the  killing  is  shown  to  have  been  done 
in  any  of  the  specially  enumerated  or  exceptional  cases,  it  is 
not  necessary  to  offer  proof  to  establish  the  fact  that  a  homi- 
cide was  intended.     Jones'  Case,  1  Leigh  598. 

"Fourth.  I  do  not.  think  the  alleged  separation  of  the 
jury  in  this  case  a  ground  for  a  new  trial.  In  fact,  there 
was,  in  legal  contemplation,  no  separation.  And  this  brings 
us  to  the  consideration  of  the  last  error  assigned,  to  wit : 

''Fifth.  That  it  was  error  in  the  county  court  to  refuse 
to  set  aside  the  verdict  of  the  jury,  as  contrary  to  the  law 
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and  the  evidence.  On  this  point,  under  our  statute,  the 
evidence,  not  the  facts  proved,  having  been  certified,  the* 
case  is  to  be  considered  as  upon  a  demurrer  to  the  evidence. 
Acts  1889-90,  p.  36.  But  it  is  not  necessary  to  apply  this 
rule  of  law  to  sustain  the  action  of  the  county  court  in  over- 
ruling the  prisoner's  motion  for  a  new  trial.  The  judgment 
was  plainly  right.  I  do  not  intend  to  discuss  the  evidence 
in  detail.  I  have  arisen  from  a  careful  second  reading  of  it, 
satisfied  that  it  establishes  the  guilt  of  the  prisoner  beyond 
a  reasonable  doubt.  As  was  said  in  Flnchim's  Case,  83  Va. 
689,  3  S.  E.  313  :  'The  record  discloses  concurrent  circum- 
stances of  time,  place,  means,  motive,  and  subsequent  con- 
duct i)ointing  to  the  prisoner  as  the  perpetrator  of  the  crime 
for  which  he  stands  indicted,  that  fully  warranted  the  jury, 
acting  with  that  utmost  caution  with  which  circumstantial 
evidence  should  always  be  acted  on,  in  arriving  at  their  ver- 
dict of  murder  in  the  first  degree.'  It  presents  a  case  of 
the  dastardly  assassination  of  an  inoffensive,  harmless  old 
man,  while  in  a  state  of  intoxication,  for  the  purpose  of 
robbery.  I  find  no  error  in  the  record,  and  a  writ  of  error 
is  denied." 

The  judgment  of  the  county  Court  of  Franklin  county, 
appealed  from,  and  under  review,  is  without  error,  and  the 
same  is  aflBlrmed.     Affirmed. 
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Green's   Adm'r 

V, 

Griffin's  Adm'r. 

{Supreme  Court  of  Appeals  of  Virginia^  Dec,  22^  iSg4,) 

[20  S.  E.  Rep.  775.] 

Executors  and  Administrators— Claim  against  Decedent's  Estate — 
Laches.* 
In  1859,  G.'s  executor  settled  his  accounts,  showing*  a  balance 
due  the  estate  by  him.  The  executor  died  in  1860,  and  an  admin- 
istrator d.  b.  n.  c.  t.  a.  of  G.'s  estate  was  appointed.  In  1875,  in 
a  creditors'  suit  against  the  executor's  estate,  such  claim  was 
reported  favorably,  as  a  just  debt  owing  by  the  executor's  estate; 
and  thereafter  the  same  report  was  repeatedly  made,  and  confirmed 
by  the  court :  held,  there  was  no  laches  in  asserting  said  claim. 

Appeal  from  circuit  court,   Fauquier  county. 

Suit  by  one  Hamilton  against  Green's  administrator. 
A  claim  against  the  estate  of  said  Green  in  favor  of  J.  M. 
Griffin,  as  administrator  d.  b.  n.  c.  t.  a.  of  A.  W.  Griffin, 
deceased,  was  sustained,  and  Green's  administrator  appeals. 
Affirmed. 

Green  Bros.  ^   for  appellant. 

G.  D.  Gray.,  for  appellee. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  petition  of  J.  Ambler   Brooke,  administrator  d.   b. 

*See  monographic  note  on  **Executors  and  Administrators,"  Va. 
Rep.  Anno. 
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n.  c.  t.  a.  of  John  C.  Green,  deceased,  complains  of  a  final 
decree  of  the  circuit  court  of  Fauquier,  rendered  on  the 
13th  April,  1892,  in  a  chancery  cause  therein  pending, 
under  the  style  of  '^Hamilton,  Assignee,  Complainant, 
against  Green's  Ex'r,"  etc.,  which  said  decree  confirms  the 
master  commissioner's  report,  allowing  as  a  debt  or  liability 
of  the  estate  of  the  appellant's  testator,  John  C.  Green, 
deceased,  a  claim  of  J.  M.  Griffin,  administrator  d.  b.  n.  c. 
t.  a.  of  A.  W.  Griffin,  deceased.  The  said  decree  is 
founded  primarily  upon  the  last  recorded  settlement  of 
John  C.  Green,  executor  of  the  said  A.  W.  Griffin,  made 
in  the  year  1859,  showing  an  indebtedness  of  the  said  exec- 
utor John  C.  Green  to  the  estate  of  his  testator,  A.  W. 
Griffin,  of  a  large  amount. 

The  sole  question  is  the  defense  of  laches.  The  circuit 
court  held  that,  under  the  proofs  in  the  cause  and  all  the 
circumstances  in  the  case,  the  plea  or  defense  of  laches  could 
not  properly  be  set  up  and  allowed  to  defeat  the  claim  of  the 
appellee  in  this  case,  and,  by  the  decree  appealed  from, 
ordered  that  John  F.  Rixey,  commissioner,  out  of  any  money 
now  in  his  hands,  or  hereafter  received  by  him  from  the  sales 
of  the  lands  reported  in  this  cause,  pay  to  J.  M.  Griffin, 
administrator  d.  b.  n.  c.  t.  a.  of  A.  W.  Griffin,  deceased,  or 
G.  D.  Gray,  his  attorney,  the  sum  of  $2,016.57,  with  inter- 
est on  $447.47,  the  principal,  from  December  1,  1891, 
according  to  the  report  of  Commissioner  Turner,  confirmed 
by  the  said  decree  of  January  15,  1892.  It  appears  conclu- 
sively, by  the  record  in  this  case,  that  John  C.  Green  settled 
his  accounts  as  personal  representative  of  A.  W.  Griffin, 
deceased,  showing  a  balance  due  from  him  as  such  personal 
representative  to  the  estate  of  the  said  A.  W.  Griffin, 
deceased,  of  $1,823.38,  in  1859.  John  C.  Green  died  in 
1860,  and  J.  W.  Green  qualified  as  administrator  d.  b.  n. 
c.  t.  a.  of  the  said  estate  of  A.  W.  Griffin,  in  October,  1860. 
In  1875,  in  the  general  creditors'  suit  of  Hamilton  against 
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John  C.  Green's  estate,  and  also  on  account  of  the  adminis- 
tration of  J.  W.  Green  on  the  estate  of  John  C.  Green, 
deceased,  various  reports  were  made  and  recommitted.  In 
1886  the  adminiytrator  of  A.  W.  Griffin  came  into  this  pend- 
ing suit,  and  proved  his  debt  by  the  record  due  by  J.  C. 
Green,  a  former  administrator  of  A.  W.  Griffin,  to  the  estate 
of  A.  W.  Griffin. 

The  claim  was  reported  by  Commissioner  Stallard,  in  1886, 
and  reaffirmed  and  reported  again  and  again,  with  all  the 
light  that  could  be  brought  to  bear  upon  its  investigation, 
the  last  time  in  1800  ;  and  these  reports  were  again  reaffirmed 
by  Commissioner  Turner  in  1891,  which  last  said  report  w^as 
confirmed  by  the  decree  of  the  circuit  court  appealed  from. 

The  said  master  commis^ionerH  to  whom  the  investigation 
was  referred,  over  and  over  again,  approved,  allowed,  and 
reported  the  claim  of  the  appellee  asa  just  record  debt  against 
the  estate  of  J.  C.  Green,  and  that  there  was  nothing  to 
justify  the  exclusion  of  the  said  claim  from  payment  out  of 
the  assets  of  the  said  estate  under  the  control  of  the  court ; 
and  in  this  opinion  the  court  concurred.  We  concur  with 
the  opinion  of  the  circuit  court  that  the  defense  of  laches, 
which  is  the  only  defense  set  up  against  the  payment  of  this 
admitted  record  debt,  ought  not  and  shall  not  be  allowed  in 
this  case.  There  is  no  error  in  the  decree  appealed  from, 
and  the  same  is  affirmed. 

Lacy,  J.,  absent. 
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BURCH 
V. 

Commonwealth. 

{Supreme  Couri  of  Appeals  of  Virginia^  Dec,  22^  1894,) 

[20  S.  E.  Rep.  778.] 

Criminal  Prosecution — Degree  of  Proof. 

A  conviction  of  felony  should  be  se;t  aside  when   the  'evidence 
makes  a  case  only  of  suspicion  or  probability  of  guilt. 

Error  to  Louisa  county  court 

Edward  Burch  was  convicted  of  a  felony,  and  brings 
error.     Reversed. 

Pettit  <&  Leake,  B.  A.  Benson^  and  W,  E.  Bihb,  for 
plaintiff  in  error. 

R.  Taylor  Scott,  Atty,  Gen.^  for  the  Commonwealth. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  county  court 
of  Louisa  county,  rendered  at  the  July  term,  1893,  of  the 
said  court,  by  which  the  plaintiff  in  error,  Edward  Burch, 
was  tried  and  convicted  of  a  felony,  and  was  sentenced  to 
confinement  in  the  penitentiary  for  the  term  of  three  years. 
The  only  bill  of  exceptions  is  to  the  refusal  of  the  trial  court 
to  set  aside  the  verdict,  and  grant  the  prisoner  a  new  trial, 
on  the  ground  that  the  verdict  is  contrary  to  the  law  and  the 
evidence.     The  evidence  is  certified,  and  not  the  facts,  and 
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therefore  the  review  of  the  evidence  by  this  court  U  restricted 
to  the  evidence  of  the  commonwealth.  A  careful  considera- 
tion of  the  evidence  which  was  adduced  on  the  trial  by  and 
for  the  commonwealth  (excluding  the  evidence  which  was 
oflFered  by  the  prisoner)  shows  that  it  is  not  sufficient  to  war- 
rant the  verdict  of  the  jury  and  the  judgment  of  the  court. 
At  most,  it  makes  a  case  of  suspicion  or  probability  of  guilt 
against  the  prisoner,  but  it  falls  far  short  of  that  satisfactory 
measure  of  proof  of  guilt  which  the  law  requires,  to  exclude 
the  reasonable  presumption  of  the  innocence  of  the  accused, 
which  can  only  be  overcome  by  clear  and  sufficient  testimony. 
In  this  record  there  is  no  direct  proof  to  establish  the  guilt 
of  the  prisoner.  It  is  not  only  altogether  circumstantial, 
but  it  is  vague  and  violently  conjectural,  withal.  This  dis- 
poses of  the  case,  and  renders  it  unnecessary  to  discuss  other 
points  presented  and  pressed  in  argument. 

We  are  of  opinion  that  the  evidence  adduced  by  the  com- 
monwealth upon  the  trial  is  wholly  insufficient  to  warrant 
the  verdict,  and  that  the  county  court  of  Louisa  county  erred 
in  refusing  to  set  aside  the  verdict,  and  to  grant  the  prisoner 
a  new  trial.  The  verdict  of  the  jury  is  set  aside,  the  judg- 
ment rendered  thereon  is  reversed  and  annulled,  and  the  case 
will  be  remanded  to  the  county  court  of  Louisa  county  for 
a  new  trial.     Reversed. 
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Carey  &  al. 

V. 

Coffee-Stemming  Mach.  Co.  &  al. 

[Supreme  Court  of  Appeals  of  Virginia^  Dec,  22 ^  1894,) 

[20  S.  BJ.  Rep.  778.] 

Suit  against  Corporation — Stockholders  as  Plaintiffs— Sufficiency  of 
Bill. 
A  bill  against  a  corporation  and  its  directors  alleged  fraud  in 
obtaining  the  stock  subscriptions  of  the  plaintiffs  and  failure  to 
comply  with  the  corporate  charter,  stated  that  plaintiffs'  stock  had 
been  issued  to  them  and  fully  paid  for,  and  asked  a  return  of 
n]one3'  so  paid:  heldy  that  the  bill  was  not  demurrable  on  the 
ground  that  plaintiffs  sued  as  stockholders  and  not  as  stockholders 
at  the  same  time. 

Same— Same— Same — Multifariousness. 

A  bill  by  a  number  of  stockholders  against  a  corporation,  alleg- 
ing fraud  in  obtaining  subscriptions,  etc.,  is  not  multifarious 
because  each  complainant  sets  forth  a  different  claim. 

Same— Same— Equity  Jurisdiction — Fraud. 

BJquity  has  jurisdiction  where  the  relief  asked  for  involves 
accounts,  commissioners,  questions  of  fraud,  and  cancellation  of 
subscription  to  stock  of  a  corporation. 

Appeal  from  circuit  court,  Bedford  county ;  Dupuy, 
Judge. 

Bill  by  John  B.  Carey  and  others  against  the  Coffee- 
Stemming  Machine  Company  and  others  to  cancel  subscrip- 
tions to  the  capital  stock  of  defendant  corporation  because 
of  fraud,  etc.  A  demurrer  to  the  bill  was  sustained,  and 
plaintiffs  appeal.     Reversed. 

Goggin  cfe  Rucker^  for  appellants. 

M.  P.  Burks^  for  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 
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The  petition  of  John  B.  Carey,  H.  M.  Turner,  H.  T. 
Patterson,  T.  S.  Boiling,  Ida  F.  Boiling,  executrix  of  W. 
H.  Boiling,  deceased,  and  Minnie  C.  Nichols  represent** 
that  they  were  aggrieved  by  a  decree  of  the  circuit  court  of 
Bedford  county,  pronounced  on  the  2l8t  day  of  June,  1892, 
in  a  cause  pending  in  said  court  wherein  they  are  complain- 
ants, and  the  Coffee-Stemming  Machine  Company  and 
others,  the  directors  of  said  company,  are  defendants. 
The  bill  of  complainants  sets  forth  the  incorporation  of  the 
defendant  company  ;  the  purposes  of  its  creation  ;  the  sub- 
scription to  the  stock  of  the  said  company  by  the  petition- 
ers, and  the  payment  of  their  said  subscription  money,  the 
misrepresentations  by  the  said  company,  its  officers  and 
agents,  as  to  the  capacity,  efficiency,  and  success  of  the 
machine  proposed  to  be  manufactured  ;  the  failure  of  said 
company  to  fulfil  its  charter  conditions  in  respect  to  the 
minimum  capital  prescribed  by  their  said  charter ;  and  the 
misapplication  of  the  funds  arising  from  said  subscription* 
to  other  purposes  than  those  contemplated  and  authorized 
by  the  said  charter, — all  of  which  said  acts  and  delinquen- 
cies the  bill  charges  as  violative  of  and  in  fraud  of  the  rights 
of  complainants,  and  as  breaches  of  trust,  confidence,  and 
good  faith.  The  bill  further  charges  that  the  defendant 
company  is  insolvent,  and  prays  for  all  necessary  and  proper 
accounts,  and,  if  the  assets  of  the  said  defendant  company 
should  prove  insufficient  to  reimburse  or  return  to  com- 
plainants each  the  sum  of  money,  with  interest  thereon,  by 
them  respectively  subscribed  and  paid  in,  as  alleged,  then 
and  in  that  event  that  the  said  individual  directors  defend- 
ants be  decreed  to  pay  the  same,  or  any  deficiency  shown 
by  said  accounts  in  the  assets  of  the  said  defendant  com- 
pany. The  said  defendants,  at  the  May  term  of  the  said 
circuit  court,  filed  their  joint  demurrer  and  answer  to  the 
said  bill ;  and  upon  the  hearing  the  said  demurrer  was  sus- 
tained, and  the  bill  of  complainants  was  dismissed. 
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The  merits  of  the  case  are  not  involved  in  this  appeal. 
All  investigation  or  proof  of  the  case  made  and  charged  in 
the  bill  was  cut  off  by  the  demurrer,  which  admits  the  truth 
of  the  facts  charged,  but  avers  that,  though  true,  they  are 
not  such  as  entitle  the  complainants  to  the  relief  they  ask 
in  equity.  The  bill  is  demurred  to  generally.  No  ground 
for  demurrer  is  specified  ;  but  the  circuit  court  sustained 
the  demurrer,  and  dismissed  the  bill,  with  costs.  In  the 
brief  of  appellees  it  is  set  out  that  grounds  of  demurrer  are 
misjoinder,  multifariousness,  and  want  of  jurisdiction  in 
equity. 

It  is  argued  that  the  complainants  sued  as  shareholders 
and  as  nonshareholders.  Their  bill  shows,  in  the  begin- 
ning, that  they  are  shareholders,  and  can  be  nothing  else. 
They  became  such  by  the  act  of  the  company  in  accepting 
their  money  for  their  respective  subscriptions,  and  in  issu- 
ing to  them  certificates  of  stock  when  the  subscriptions  were 
fully  paid  up.  It  appears  by  the  record  that  the  appellants 
paid  up  their  respective  subscriptions  in  full,  to  the  aggre- 
gate amount  of  75  shares, — $4,625, — for  which  they 
received  certificates  of  shares  of  capital  stock,  and  became 
stockholders  in  said  corporate  company.  Their  bill  sets  out 
these  facts,  showing  that  they  are  stockholders,  and  they 
sue  in  that  character ;  the  only  character  they  could  assume, 
under  the  facts  set  forth  in  their  bill  and  admitted  by  the 
demurrer.  The  relief  they  ask  for  is  what  shareholders 
only  can  ask  for,  and  what  they  are  entitled  to  have  upon 
proof  of  the  charges.  Their  statement  of  facts  shows  con- 
clusively that  they  are  shareholders,  and  as  such  seek 
redress  for  wrongs.  This  ground  for  demurrer  was  wrong- 
fully sustained. 

Multifariousness  is  charged  because  demurrants  claim  that 
each  complainant  sets  forth  a  claim  independent  of  the 
others.  This  ground  of  demurrer  is  untenable.  In  every 
1  Va  Dec— 55 
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corporate  company  the  shareholders' claims  are  distinct  in 
the  individual,  but  common  in  the  remedy,  and  in  the  party 
from  whom  redress  is  sought.  In  the  bill  there  is  a  com- 
munity, a  unity  running  through  all  the  interests  and  put- 
ting them  on  one  string.  The  interest  of  each  is  that  of  all. 
They  have  a  common  wrong,  by  a  common  wrongdoer,  and 
a  common  remedy.  Their  claims  are  not  diverse,  resting 
on  different  grounds,  nor  to  be  righted  by  diverse  remedies. 
If  the  facts  stated  in  the  bill  are  multifarious,  and  justify 
the  dismissal  of  the  bill,  then  there  can  be  no  relief  in  equity 
by  two  OP  more  stockholders  against  directors  for  miscon- 
duct, nor  against  the  company,  even  though  they  be  sub- 
scribers to  the  common  stock  of  the  same  company,  and 
hold  their  evidence  of  ownership  from  a  common  seal,  and 
though  their  subscription  moneys  have  passed  into  a  com- 
mon treasury,  and  constitute  one  fund  ;  and  they  have  a 
common  interest  in  the  questions  to  be  determined  in  the 
suit,  constituting  them  members  of  one  class,  having  a  com- 
mon interest  centering  in  the  point  at  issue.  See  Lord  Cot- 
tenham  in  Campbell  v.  Mackay,  1  Mylne  &  C.  603  ;  Blanton 
v.  Fertilizing  Co.,  77  Va.  335  ;  Alexander  v.  Alexander, 
85  Va.  353,  7  S.  E.  335  ;  Lock  Co.  v.  Hockaday  (Va.)  16 
S.  E.  877  ;  1  Pom.  §  269 ;  Judge  Staples  in  Segar  v.  Par- 
rish,  20  Gratt.  672  ;  Almond  v.  Wilson,  75  Va.  613. 

Want  of  jurisdiction  in  equity  is  argued  to  sustain  the 
demurrer  and  the  dismissal  of  the  bill.  Common  law  does 
not  afford  a  plain,  complete,  and  adequate  remedy  in  this 
case  presented  by  the  bill,  nor  is  such  a  cause  and  issue  to 
be  tried  by  a  jury.  It  involves  accounts,  commissioners' 
reports,  and  questions  of  law  and  equity.  Fraud  is  charged ; 
and  the  bill  presents  such  a  case  as  is  specially  and  peculiarly 
within  the  jurisdiction  of  a  court  of  equity.  Much  law  and 
numerous  authorities  are  cited ;  but  the  face  of  the  pleadings 
shows  that  the  demurrer  should  have  been  overruled,  and 
the  cause  proceeded  in  to  a  decision  on  its  merits. 
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The  circuit  court  of  Bedford  county  erred  in  sustaining 
the  demurrer,  and  in  dismissing  the  bill,  with  costs  ;  and  the 
decree  appealed  from  is  erroneous,  and  the  same  is  reversed 
and  annulled  ;  and  the  case  will  be  remanded  for  trial  on  the 
merits  of  the  case  made  in  complainants'  bill. 

Lacy,  J.,  absent. 
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JOLLIFFE 
V. 

Chesapeake  &  O.  Ry.  Co. 

{Supreme  Court  of  Appeals  of  Virginia^  Dec,  22 ^  1894,) 

[20  S.  E.  Rep.  781.] 

Surface  Water— Action  against  Railroad  Company — Declaration. 

A  declaration  alleg'ing  that  a  railway  company,  by  choking*  up 
the  ditches  on  its  right  of  way,  and  the  drains  and  ditches  leading- 
therefrom,  caused  water  to  flow  on  plaintiff' sland,  the  latter  being- 
on  the  plaintiff's  own  land,  is  demurrable,  it  not  being  the  duty  of 
the  company  to  keep  unobstructed  the  ditches  on  property  not 
owned  by  it. 

Error  to  circuit  court,  Botetourt  county. 

Action  by  one  Jolliffe  against  the  Chesapeake  &  Ohio 
Railway  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

Edmo7)d  Pendleton^  for  plaintiff  in  error. 

W.  T.  Wickham^  TT.  /.  Rohertson  and  R,  L.  Parrishy 
for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  on  the  case  to  recover  dam- 
ages for  injury  to  the  plaintiff's  land  by  the  alleged  wrongful 
obstruction  by  the  defendant  company  of  the  flow  of  surface 
water.  The  declaration  states,  in  substance,  that  the  plain- 
tiff is  seised  and  possessed  of  a  certain  described  tract  of 
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farming  land,  through  which  the  company  has  constructed 
And  is  operating  a  railroad,  and  that,  by  the  negligence  of 
the  company,  its  track,  roadbed,  and  ditches,  and  the  ditches 
and  drains  leading  from  the  same,  have  been  allowed  to 
become  obstructed  and  choked  up  with  sand  and  rock,  so  as 
to  cause  the  water  naturally  flowing  from  the  plaintiff's  land 
to  accumulate  in  large  quantities,  and  to  flow  back  thereon, 
etc. 

There  was  a  demurrer  to  the  declaration,  which  the  circuit 
court  sustained,  and,  as  we  think,  correctly.  There  is  great 
conflict  in  the  American  decisions  in  regard  to  the  obstruction 
and  repulsion  of  surface  water,  where  there  are  two  adjoin- 
ing estates,  one  of  which  is  lower  than  the  other.  Some  of 
the  states  follow  in  this  respect  the  civil  law,  which  creates 
a  natural  easement  of  servitude  on  the  lower  in  favor  of  the 
superior  estate,  while  many  others,  including  Massachusetts 
and  New  York,  have  adopted  what  is  generally  spoken  of 
as  the  **common-law  rule."  According  to  that  rule,  no  such 
easement  or  servitude  exists,  and  the  owner  of  the  lower 
-estate  may  obstruct  or  repel  the  flow  of  surface  water  thereon 
at  his  pleasure,  without  rendering  himself  liable  in  damages 
therefor.  A  leading  case  in  support  of  this  rule  is  Gannon 
V.  Hargadon,  10  Allen,  106,  where  Bigelow,  C.  J.,  said: 
''Where  there  is  no  watercourse  by  grant  or  prescription, 
and  no  stipulation  exists  between  coterminous  proprietors  of 
land  concerning  the  mode  in  which  their  respective  parcels 
^hall  be  occupied  and  improved,  no  right  to  regulate  or  con- 
trol the  surface  drainage  of  water  can  be  asserted  by  the 
owner  of  one  lot  over  that  of  his  neighbor"  ;  and  conse- 
^juently  that  the  obstruction  of  surface  water,  or  an  alteration 
in  the  flow  of  it,  affords  no  cause  of  action,  in  behalf  of  a 
person  who  may  suffer  loss  or  detriment  therefrom,  against 
one  who  does  no  act  inconsistent  with  the  due  exercise  of 
-dominion  over  his  own  soil.  The  weight  of  authority  seems 
to  be  in  favor  of  the  common-law  rule.     24  Am.  &  Eng. 
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Enc.  Law  896  ;  Abbott  v.  Eailroad  Co.,  20  Am.  &  Eng. 
R.  Cas.  103,  115,  and  cases  cited.  The  question  is  onsettled 
in  England,  as  it  is  in  Virginia,  and  it  is  unnecessary  to 
decide  it  in  the  present  case,  because  according  to  neither 
rule,  nor  any  recognized  principle,  can  the  declaration  be 
sustained.  According  to  the  averments  of  the  declaration, 
the  injury  complained  of  was  caused,  not  merely  by  the 
choking  up  of  the  ditches  on  the  company's  right  of  way, 
but  by  the  choking  up  of  the  ditches  and  drains  leading  there- 
from ;  thus,  in  effect,  charging  that  it  was  the  duty  of  the 
company,  not  only  to  keep  its  own  ditches  clear  and  unob- 
structed, but  those  leading  therefrom  as  well,  which  latter 
are  on  the  plaintiff's  own  land.  There  is  no  law  imposing 
any  such  duty  on  a  railroad  company,  and  the  judgment 
sustaining  the  demurrer  must  therefore  be  affirmed. 

Lacy  and  Fauntleroy,  JJ.,  absent. 
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Richmond  &  D.  R.  Co. 

V. 

Scott. 

{Supreme  Court  of  Appeals  of  Virginia^  Dec,  21,  1894,) 

[20  S.  E.  Rep.  826.] 

Review  on  Appeal — Motion  for  New  Trial — Waiver  of. 

In  an  action  on  the  case  against  a  railroad  company,  the  defend- 
ant demurred  to  the  evidence,  and  the  jury  returned  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  court,  whereupon  judg- 
ment was  entered  upon  said  verdict.  The  defendant  made  no 
motion  to  set  the  verdict  aside  and  for  a  new  trial :  held,  that  the 
omission  to  make  said  motion  puts  it  out  of  the  power  of  this  court 
to  review  the  proceedings. 

Error  to  circuit  court,  Albemarle  county. 

From  a  judgment  in  favor  of  the  plaintiff  below,  W.  C. 
Scott,  the  defendant,  the  Richmond  &  DanviUe  Railroad 
Company,  appealed.     AfBrmed. 

KirkpatricJc  i&  Blackford^  for  plaintiff  in  error. 

Z.  C,  Bailey  and  «/.  K.  M.  Norton^  for  defendant  in 
error. 

Fauntleboy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Albemarle  county,  rendered  on  the  14th  day  of  Maj^ 
1892,  in  an  action  of  trespass  on  the  case  for  damages,  in 
said  court  pending,  in  which  W.  C.  Scott,  Jr.,  is  plaintiff, 
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and  the  Richmond  &  Danville  Railroad  Company  is  defend- 
ant. After  the  evidence  was  all  heard,  the  defendant  de- 
murred thereto ;  and  the  jury  assessed  the  plaintiff's  damages 
at  $2,500,  subject  to  the  judgment  of  the  court  upon  the 
demurrer,  and  entered  judgment  for  the  plaintiff  according 
to  the  verdict,  and  for  costs.  The  case  is  here  upon  a  writ 
of  error,  which  was  awarded  by  one  of  the  judges  of  this 
court 

The  record  shows  that  there  was  not  a  motion  addressed 
to  the  court  for  a  new  trial ;  and  under  the  ruling  of  this 
court  in  the  case  of  Newberry  v.  Williams,  89  Va.  298,  15 
8.  E.  865,  and  the  cases  therein  cited,  the  omission  of  a 
motion  to  set  the  verdict  aside  and  for  a  new  trial  puts  it 
out  of  the  power  of  this  court  to  review  the  proceedings 
had  in  the  case  in  the  trial  court.  The  writ  of  error  must 
therefore  be  dismissed,  as  having  been  improvidently 
awarded,  and  the  judgment  of  the  circuit  court  of  Albe- 
marle aflGirmed. 
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Lennig's  Ex'rs 

t\ 

White. 

{Supreme  Court  of  Appeals  of  Virginia^  Dec,  22^ '  i8g4, ) 
[20  S.  %,  Rep.  831.] 

Adverse  Possession— Tax  Sale — Case  at  Bar. 

In  17%  the  commonwealth  of  Virginia  granted  by  patent  93,000 
acres  of  land  to  B.,  who  never  took  possession  of  the  same  or  paid 
any  taxes  thereon.  In  1806  the  United  States  marshal  sold  and 
deeded  the  tract  to  G.  at  a  tax  sale,  for  direct  taxes  due  the  United 
States,  which  deed  was  duly  recorded.  B.  lived  for  nine  years 
after  this  sale,  but  never  questioned  it.  The  tract  was  mostly' 
wild  mountain  land,  and  after  said  sale,  in  1806,  parts  of  the  tract 
were  sold,  devised,  leased,  and  improved  in  many  ways,  all  parties 
tracing  their  rights  to  the  tax  sale  above.  The  various  owners 
subsequent  to  G.,  and  all  claiming  through  him,  successfully 
asserted  their  title  in  several  legal  proceedings ;  and  the  tract  was 
known  throughout  the  country  as  the  ** Waterman  Tract,"  that 
being  the  name  of  the  last  owner  under  G.'s  title.  B.'s  title  was 
also  forfeited  for  nonpayment  of  state  taxes:  held^  in  a  suit  by 
heirs  of  B.  against  those  claiming  under  G.  as  above,  that  defend- 
ants were  entitled  to  the  land  by  adverse  possession. 

Same — Description  of  Land  by  Metes  and  Bounds. 

A  description  by  metes  and  bounds  is  not  necessary,  where  the 
premises  are  well  known  by  name. 

Same — What  Constitutes — Case  at  Bar. 

An  adversary  possession  must  be  actual;  that  is,  by  occupation, 
use,  or  enjoyment,  or  other  notorious  and  habitual  acts  of  owner- 
ship. Cultivation  and  improvement  are  not  the  only  tests  of 
adversary  possession.  Habitually  cutting  and  selling  wood  by  a 
claimant  of  a  tract  of  land  in  vicinity  of  a  city,  or,  in  case  of  an 
uninclosed  city  lot,  where  the  owner  uses  it  as  a  coal  or  lumber 
yard,  quarry,  or  landing  place,  are  all  instances  of  possession 
regarded  by  the  law  as  sufficient  upon  which  to  base  title  by  pre- 
scriptive use. 
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Nonpayment  of  Taxes— Forfeiture  Statutes— Constitutionality  of. 

Statutes  forfeiting  land  for  nonpayment  of  taxes  are  constitu- 
tional, and»  in  order  to  consummate  a  forfeiture  in  such  a  case, 
no  judgment  or  decree  or  other  matter  of  record  is  necessary ;  the 
statute  a  propria  vigore  effectually  divests  title  out  of  the  default- 
ing owner,  and  perfectly  vests  it  in  the  commonwealth. 

Purchasers— Notice—Duty  of  Inquiry. 

Wherever  inquiry  is  a  duty  to  one  purchasing  property,  the  party 
bound  to  make  it  is  affected  with  knowledge  of  all  that  he  would 
have  discovered  had  he  performed  his  duty.  Means  of  knowledge, 
with  the  duty  of  using  them,  are  in  equity  equivalent  to  knowledge 
itself. 

Tax  Sale — Acquiescence— Presumption  of  Validity. 

Where  property  was  sold  for  taxes  80  years  ago,  during  which 
time  the  former  owners  have  acquiesced  in  the  sale,  and  in  the 
possession  of  the  purchaser  and  his  grantees,  and  where  the  records 
of  the  court  in  which  the  proceedings  were  had  have  been  largely 
destroyed  by  fire  and  war,  the  sale  will  be  presumed  to  be  valid. 

Tax  Deed— Valid  on  Face— Effect. 

A  tax  deed  valid  on  its  face  will  give  color  of  title,  though  it 
may  be  defective  in  form  or  substance,  or  be  founded  on  irregular 
proceedings. 

Appeal  from  circuit  court,  Rockingham  county. 

Bill  by  John  K.  White  against  Clement  B.  Barclay, 
Charles  Lennig,  and  others  for  partition  and  other  relief. 
Said  Lennig  having  died,  the  cause  was  revived  against 
Nicholas  Lennig  and  John  B.  Lennig,  his  executors.  From 
a  decree  for  complainant,  said  executors  appeal.     Reversed. 

Conrad  ik  Conrad ^  G.  Eastham^  and  Holmes  Conrad^  for 
appellants. 

John  E,  Roller^  for  appellee. 

Richardson,  J. ,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Rockingham  county  rendered  on  the  31st  of  October,  1892, 
in  the  suit  in  equity  therein  then  pending  wherein  John  Bl 
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White  was  plaintiff  and  Clement  B.  Barclay  and  others  were 
defendants.  The  object  of  the  suit  was  to  have  partition, 
under  the  provisions  of  section  2562  of  the  Virginia  Code  of 
1887,  of  a  tract  of  93,000  acres  of  land  lying  in  the  counties 
of  Rockingham  and  Pendleton,  the  latter  county  now  being 
in  the  state  of  West  Virginia,  but  formerly  in  Virginia, 
which  tract  of  land  was  granted  by  the  commonwealth  of  Vir- 
ginia, in  the  year  1796,  to  John  Barclay,  a  citizen  of  the  city 
of  Philadelphia  and  state  of  Pennsylvania.  The  substantial 
facts  appearing  by  the  record  are  these:  On  the  5th  day  of 
March,  1796,  there  was  granted  by  the  commonwealth  of 
Virginia  to  John  Barclay,  in  his  own  right  for  one  moiety, 
and  as  assignee  of  Matthew  Gambill  for  the  other  moiety, 
a  tract  of  93,000  acres  of  land,  lying  partly  in  the  county 
of  Rockingham,  in  the  state  of  Virginia,  and  partly  in  the 
county  of  Pendleton,  now  in  the  state  of  West  Virginia,  but 
formerly  also  in  the  state  of  Virginia.  The  tract  of  land 
thus  granted  to  John  Barclay  in  1796  was  in  the  year  1806 
sold  by  Joseph  Scott,  marshal  for  the  district  of  Virginia, 
in  the  name  and  as  the  property  of  John  Berkeley,  as  delin- 
quent for  the  nonpayment  of  the  United  States  direct  land 
tax  due  thereon  ;  and  at  said  sale  H.  J.  Grambill  became  the 
purchaser  of  said  tract  of  land ;  and  by  deed  dated  the  1st  day 
of  June,  1806,  said  marshal  conveyed  the  said  tract  of  land 
to  said  Gambill,  the  deed  reciting  the  authority  under  which 
said  sale  and  conveyance  was  made  ;  and  said  deed  was  re- 
corded in  December,  1806.  Thereafter  the  said  tract  of  land 
was  conveyed  by  the  successive  deeds  now  to  be  referred 
to  :  By  deed  from  H.  J.  Gambill  and  wife  to  Asher  Water- 
man, dated  December  16,  1806,  and  recorded  December  16, 
1806  ;  by  deed  from  Asher  Waterman's  heirs  to  Augustus 
Waterman,  dated  June  8,  1827,  and  recorded  June  8,  1827  ; 
by  deed  from  Augustus  Waterman's  devisees  to  the  appel- 
lants' testator,  Charles  Lennig,  dated  July  9,  1859,  and  re- 
corded July  9,  1859.     All  these  conveyances  are  set  forth  in 
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the  plaintitTs  bill,  with  the  simple  comment  that  all  of  them 
*'are  deeds  of  special  warranty  only"  ;  a  circumstance  of 
no  significance  whatever  touching  the  real  merits  of  this 
controversy.  The  bill  sets  out  at  great  length  the  genealog- 
ical history  of  the  Barclay  family,  and  alleges  that  by  deed 
bearing  date  the  8th  day  of  May,  1890,  from  De  Grasse 
Fox  and  Harriet  Biddle,  his  wife,  who  is  a  remote  descendant 
of  said  grantee,  John  Barclay,  which  deed  has  been  duly 
recorded  in  the  clerk's  office  of  the  county  court  of  Rock- 
ingham county,  the  complainant  is  the  owner  of  an  undivided 
one-ninth  interest  in  said  tract  of  land,  and  is  desirous  of 
having  a  partition  of  same  in  kind,  if  such  partition  can  be 
had  with  due  regard  to  the  interest  of  all  concerned,  and,  if 
this  be  not  practicable,  of  having  a  sale  of  said  land,  or  at  least 
that  portion  of  the  same  that  lies  in  the  state  of  Virginia, 
and  a  distribution  of  the  proceeds.  And  the  bill  further 
alleges  "that  your  con  plainant  finds,  however,  that  by  an 
agreement  dated  the  6th  day  of  March,  1890,  one  Charleys 
Lennig  [the  appellants'  testator]  has  undertaken  to  sell  and 
convey  to  the  J.  P.  Houck  Tanning  Company,  a  corporation 
under  the  laws  of  the  state  of  Virginia,  upon  certain  terms 
and  conditions,  all  the  tan  bark  to  be  found  in  and  upon  said 
tract  of  land  ;  and  the  said  company  has,  through  its  agents 
and  employees,  entered  upon  the  same,  and  is  now  actively 
engaged  in  cutting  down  the  chestnut  trees  and  other  grow- 
ing timber  upon  the  said  tract  of  land  from  which  said  tan 
bark  can  be  procured,  and,  unlcvss  restrained  by  the  court,  will 
utterly  destroy  said  timber,  to  the  irreparable  damage  of  the 
freehold."  And  a  copy  of  said  paper  is  filed,  marked  ''B," 
as  an  exhibit  with  the  bill.  The  bill  further  sets  forth  that 
from  said  agreement  it  appears  that  the  contract  in  respect 
to  the  sale  of  the  right  to  cut  and  carry  away  said  tan  bark 
was  originally  with  J.  P.  Houck  and  J.  C.  Steigle,  who 
assigned  their  interest  in  the  same  to  England  &  Bryan,  who 
in  turn  assigned  the  same  to  the  said  J.   P.  Houck  Tanning 
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Company.  And  the  bill  further  sets  forth  that  the  said  Len- 
nig,  in  said  agreement,  professes  to  have  acquired  said  tract 
of  land  from  the  heirs  of  Augustus  Waterman,  deceased, 
and,  tracing  this  claim  of  title,  your  complainant  finds  it  is 
derived  through  Augustus  Waterman  and  the  heirs  of  Asher 
Waterman,  deceased,  by  deeds,  ,with  covenants  of  special 
warranty  only,  from  Henry  J.  Gambill,  who  bought  the 
whole  of  said  tract  of  land,  for  the  sum  of  $8.09,  from 
Joseph  Scott,  marshal,  as  aforesaid,  under  a  sale  made  of 
the  same  as  the  property  of  John  Berkeley  (not  Barclay), 
as  delinquent,  for  the  nonpayment  of  the  United  States 
direct  land  tax,  and  received  a  deed  therefor ;  and  thus 
practically  admitting  a  good  title  in  Gambill  and  those 
claiming  under  him.  But  the  plaintiff,  in  his  bill,  proceeds 
to  negative  this  seeming  admission,  as  follows  :  ''That,  as 
your  complainant  is  informed  and  believes,  these  tax  sales 
and  deeds  have  been  held  to  be  illegal  and  invalid  so  often 
and  so  uniformly  by  the  court  as  scarcely  to  constitute  them 
sufficiently  strong  to  make  even  a  color  of  title  to  any  lands 
referred  to  in  them.  That,  as  he  avers  in  this  case,  the  sale 
deed  aforesaid  were  had  and  made,  without  the  formalities 
required  by  law,  as  the  property  of  John  Berkeley  (not  Bar- 
clay), under  a  law  itself  unconstitutional  and  void,  the  same, 
and  all  deeds  made  in  pursuance  of  and  under  said  sale  and 
deed,  must  be  set  aside,  canceled,  and  annulled."  In  this 
way,  and  only  in  this  way,  does  the  plaintiff  in  his  bill 
attempt  to  assail  the  title  of  the  appellants'  testator.  Then, 
after  reciting  the  several  deeds  of  conveyance  hereinbefore 
referred  to,  the  bill  proceeds:  ''That  in  addition  to  the 
claims  asserted  to  said  tract  of  land  under  said  deeds,  and 
under  the  agreement  aforesaid  with  the  'J.  P.  Houck  Tanning 
Company,'  your  complainant  finds  that  the  corporation 
known  as  the  'Royal  Land  Company  of  Virginia'  has  placed 
upon  record  a  deed  of  trust  or  mortgage,  bearing  date  the  2d 
day  of  October,  1876,  and  recorded  on  the  20th  of  January, 
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1877,  under  whicb  it  professes  to  convey  said  tract  of  land, 
as  the  owner  thereof,  to  the  Fidelity  Trust,  Insurance  and 
Safe-Deposit  Company  of  Philadelphia,  also  a  corporation, 
in  trust  to  secure  certain  bonded  debts  of  said  Royal  Land 
Co.  He  also  finds  an  agreement  of  record  between  Charles 
Lennig  and  the  Potomac  and  Ohio  Railroad  Company,  a 
corporation,  dated  April  20,  1881,  and  recorded  on  the  1st 
day  of  September,  1882  ;  also  an  agreement  between  Charles 
Lennig  and  R.  N.  Pool,  dated  June  27,  1883,  and  recorded 
on  the  3d  day  of  March,  1885,  under  which  certain  interests 
in  the  title  of  said  Lennig  are  conveyed  to  said  Pool ;  also  a 
contract  between  R.  N.  Pool  and  James  Boyce,  dated  Feb- 
ruary 27,  1885,  and  recorded  on  the  36th  of  March,  1885, 
under  which  the  said  R.  N.  Pool  conveyed  to  the  said  James 
Boyce  the  undivided  moiety  of  his  rights  under  his  contract 
with  the  said  Charles  Lennig  ;  and  also  a  further  contract 
between  the  said  R.  N.  Pool  and  Samuel  E.  Griscom,  dated 
the  1st  day  of  September,  1888,  and  recorded  on  the  6th  day 
of  January,  1890,  under  which  the  said  Pool  conveyed  to 
said  Griscom  all  interest  then  owned  by  him  in  the  Lennig 
tract,  among  others.  That  your  complainant  also  finds  that 
Asher  Waterman  and  Augustus  Waterman,  while  they  were 
alive,  made  some  quit-claim  deeds  to  small  portions  of  said 
tract ;  but  by  whom  these  are  now  owned  your  complainant 
is  unable  to  state,  and  he  proposes  to  bring  these  claimants 
before  the  court  by  amended  bill,  if  the  same  be  deemed  nec- 
essary or  advisable.  Wherefore,  being  remediless  save  in 
equity,  where  matters  of  this  sort  are  alone  and  properly 
cognizable,  your  complainant  prays  that  Clement  B.  Barclay, 
James  Barclay,  C.  Francis  Barclay,  Mortimer  Barclay, 
Christian  Wallace,  Edward Trenchard,  Dudley  Digg  (Smith), 
and  Mary,  his  wife,  formerly  Mary  Barclay,  Clement 
Philips,  and  Ann  C,  his  wife,  formerly  Ann  Clifford  Biddle, 
De  Grasse  Fox,  and  Harriet  B.,  his  wife,  formerly  Harriet 
Biddle,  Dr.  Samuel  Miller,  and  Elizabeth,  his  wife,  formerly 
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Elizabeth  Rebecca  Biddle,  William  O.  Biddle  and  Dr.  Cle- 
ment Biddle,  Geo.  W.  Biddle,  Mary  L.  C.  Biddle,  widow  of 
Chapman  Biddle,  dec'd,  Charles  Lennig,  J.  P.  Houck,  Jno. 
C.  Steigle,  Thos.  Y.  England,  Edward  A.  Bryan,  and 
Charles  S.  Walton,  partners  in  trade  under  the  firm  name  and 
style  of  England  &  Bryan,  the  J.  P.  Houck  Tanning  Co. ,  a 
corporation,  the  Royal  Land  Co.  of  Virginia,  a  corporation, 
the  Fidelity  Trust,  Insurance  and  Safe-Deposit  Co.,  a  cor- 
poration, the  Potomac  &  Ohio  Railroad  Co.,  a  corporation, 
R.  N.  Pool,  James  Boyce,  and  Samuel  E.  Griscom  may  be 
made  parties  defendant,  and  be  required  to  answer,  answer 
under  oath  being  expressly  waived  ;  that^  the  J.  P.  Houck 
Tanning  Co.,  its  agents  and  employees,  and  all  other  persons, 
may  be  enjoined  and  restrained  from  cutting  any  trees  of 
any  sort  growing  in  and  upon  said  tract  of  land  for  the  pur- 
pose of  peeling  the  bark  therefrom,  or  for  any  other  purpose, 
and  from  removing  any  timber  of  any  sort  already  cut,  or 
any  bark  already  peeled,  until  further  order  of  the  court ; 
that  the  court  may  take  cognizance  of  the  various  questions 
presented  in  this  bill  affecting  the  legal  title  to  said  tract  of 
land,  and  that  after  these  are  determined  there  may  be  a 
partition  of  the  same,  if  practicable,  and,  if  not  practica- 
ble, that  there  may  be  a  sale  of  same  and  a  distribution  of 
the  proceeds  of  sale,  for  general  relief,"  etc. 

The  injunction  was  granted  according  to  the  prayer  of  the 
bill.  The  J.  P.  Houck  Tanning  Company  demurred  to  and 
answered  the  bill.  In  its  answer,  to  which  only  a  very  brief 
reference  is  necessary,  this  respondent  says  that  it  contracted 
with  Charles  Lennig  as  set  forth  in  the  copy  of  the  agree- 
ment filed  with  complainant's  bill,  and  with  the  full  relief 
that  the  said  Lennig  was  the  legal  and  rightful  owner  of  the 
said  land,  and  had  the  right  to  contract  with  respondent 
as  he  did  ;  that  respondent  company  was  conducting  an  exten- 
sive tanning  business  at  Harrisonburg,  and  had  recently 
arranged,  at  very  heavy  cost,  to  greatly  extend  and  enlarge 
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its  said  business  ;  that  to  effect  this  object  it  had  entered  into 
said  contract  with  said  Lennig  as  the  surest  means  of  con- 
veniently procuring  a  suflBlcient  supply  of  tan  bark,  and  had 
contracted  to  pay  a  more  liberal  price  than  he  would  have 
been  willing  to  give  for  bark  in  smaller  quantities  ;  that  it 
had  expended  a  very  large  sum  of  money  in  enlarging  its  tan- 
nery, and  in  securing  the  bark  on  this  land,  and  that  it  could 
not  obtain  the  necessary  supply  of  bark  elsewhere,  as  the 
season  was  too  far  advanced  for  peeling  bark  in  sufficient 
quantities.  And  this  respondent  avers  that  the  said  Charles 
Lennig  has  been  in  the  actual  possession  of  this  land,  under 
at  least  color  of  title,  and,  as  it  is  informed  and  believes, 
under  a  good  title,  for  many  years,  certainly  for  as  much  as 
30  years  ;  that  during  all  of  this  time  the  said  Lennig  has  in 
every  way  exercised  ownership  and  control  over  the  land,  and 
and  has  had  continuous,  unbroken,  open,  and  notorious  pos- 
session of  the  land,  and  adversary  possession  as  to  all  claim- 
ants whomsoever,  and  tht  world  at  large.  *'Your  respond- 
ent further  says  that,  believing  that  the  said  Charles  Lennig 
has  a  complete  and  perfect  title  to  the  said  land,  and  that  he 
was  fully  authorized  to  treat  and  deal  with  respondent,  it 
entered  into  the  contract  above  referred  to,  and  proceeds  to 
cut  and  peel  bark,  according  to  the  terms  and  provisions  of 
said  contract ;  that  it  has  already  expended  a  large  amount 
in  cutting,  peeling,  and  curing  this  bark,  and  has  made  con- 
tracts for  the  delivery  of  the  same  at  its  tannery  at  Harrison- 
burg, Va.  ;  that  it  has  already  expanded  as  much  as  $6, 000. 
And  respondent  says  that  it  does  a  very  large  business  at 
Harrisonburg,  Va. ,  in  tanning  six  hundred  hides  per  week, 
and  has  made  arrangements  so  that  the  output  of  its  tannery 
will  be  1,200  hides  per  week.  And  respondent  further  saya 
that  it  relied  upon  said  contract,  as  being  made  between 
parties  competent  to  contract,  and  relied  upon  the  bark 
which  had  been  cut  from  this  large  tract  of  land  to  supply 
its  tannery,  and  its  operations  are  dependent  upon  it.     And 
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respondent  therefore  prays  for  a  dissolution  of  the  Injunc- 
tion, so  as  far  as  it  is  concerned,  or,  if  the  court  will  not 
dissolve  the  injunction,  then  that  a  bond  be  required  of 
suflScient  penalty  to  indemnify  and  save  respondent  harmless 
from  loss  resulting  from  said  injunction,"  etc.  Later,  in 
vacation,  and  said  J.  P.  Houck  Tanning  Company  moved 
to  dissolve  the  injunction,  which  motion  was  overruled  ; 
but  the  restraining  order  was  so  far  modified  as  to  permit, 
under  certain  specified  conditions,  the  said  company  to 
remove  from  said  land  the  bark  already  cut  and  peeled. 
The  defendants  J.  P.  Houck  and  J.  C.  Steigle  and  Thomas 
Y.  England  and  Edward  A.  Bryan  and  Charles  S.  Walton, 
partners  doing  business  under  the  firm  name  and  style  of 
England  &  Bryan,  jointly  demurred  to  and  answered  the 
bill ;  but  the  matter  contained  in  their  answer  need  not  be 
further  referred  to,  as  the  same  is  not  necessary  to  a  proper 
decision  of  this  case. 

At  the  April  term,  1891,  the  death  of  the  defendant 
Charles  Lennig  was  suggested,  and  the  cause  was  revived 
against  his  executors,  the  appellants  Nicholas  Lennig  and 
John  B.  Lennig.  And  at  the  October  term,  1891,  bjMeave 
of  court,  the  executors  filed  their  demurrer  to  the  plaintiff's 
bill,  assigning  several  specific  grounds  of  demurrer,  to 
which  the  plaintiff  replied  generally,  and  the  same  was 
argued  by  counsel ;  upon  consideration  whereof  the  court 
overruled  the  demurrer.  And  thereupon,  on  the  motion  of 
said  executors,  leave  was  given  them  to  file  their  answer, 
and  the  same  was  then  filed,  with  general  replication 
thereto.  In  their  answer  they  admit  that  on  the  5th  day  of 
March,  1796,  there  was  granted  by  the  commonwealth  of 
Virginia  to  John  Barclay,  of  the  city  of  Philadelphia,  a 
tract  of  93,000  acres  of  land,  situated  as  set  forth  in  the 
complainant's  bill ;  they  suppose  it  is  true  that  said  Barclay 
died  many  years  ago,  but  they  say  they  are  not  informed 
whether  the  persons  named  in  the  bill  are  the  heirs  of  John 
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Barclay,  and  in  this  respect  they  neither  admit  nor  deny. 
But  they  do  deny  that  either  the  said  John  Barclay  or  any 
of  his  heirs  are  entitled  to  any  right,-  title  or  interest  in  the 
bill  mentioned  ;  but,  on  the  contrary,  they  say  that  they  are 
the  owners  of  a  large  portion  of  the  said  tract.  That  it  is 
true  that  Charles  Lennig,  respondents'  testator,  did  make 
the  contract  with  Houck  and  Steigle  by  which  he  sold  to 
them  the  right  to  cut  and  remove  bark,  etc.,  and  they 
believe  complainant's  Exhibit  B  is  a  correct  copy  of  that 
agreement.  That  they  further  say  that  their  testator  had  a 
perfect  right  and  full  power  to  make  said  contract  and  agree- 
ment ;  that  he  bought  said  land  from  W.  H.  Ruffner  and 
others,  devisees  of  Augustus  Waterman,  in  1859,  and 
on  the  third  day  of  July  of  the  same  year  received  a 
deed  therefor,  which  on  that  day  was  duly  recorded  in  the 
oflSce  of  the  clerk  of  the  county  court  of  Rockingham 
county  ;  and  they  file  a  copy  of  the  said  deed  with  and  as  a 
part  of  their  said  answer,  and  also  a  copy  of  the  will  of 
Augustus  Waterman  they  likewise  file.  That  the  said 
Auorustus  Waterman  derived  title  to  said  land  through  the 
will  of  Asher  Waterman,  his  father,  and  a  deed  from  the 
heirs  of  Asher  Watermaa  ;  they  file  with  and  as  a  part  of 
their  answer  copies  of  said  will  and  deed.  That  the  said 
Asher  Waterman  derived  his  title  thereunto  through  H.  J. 
(rambill,  by  deed  of  date  December  16,  1806,  which  they 
also  exhibit  with  and  as  a  part  of  their  answer.  And  that 
said  Gambill,  by  deed  from  J.  Scott,  marshal  of  the  district 
of  Virginia,  of  date  June  6,  1806,  a  copy  of  which  deed  is 
also  exhibited  by  them,  said  land  being  sold  in  pursuance  of 
law  by  said  marshal  as  delinquent  for  the  nonpayment  of  the 
United  States  direct  tax  assessed  thereon  by  the  United 
States  government.  And  these  respondents  say  that  all  of 
the  provisions  and  requirements  of  the  act  of  congress  of  the 
United  States  under  which  the  land  was  sold  were  fully  com- 
plied with.     And,    further   answering,    they  say  that  their 
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testator  and  those  through  whom  he  claimed  have  been  in 
undisputed  actual  possession  and  ownership  of  said  land  for 
nearly  a  century  under  and  by  virtue  of  said  conveyances, 
-etc.  ;  that  no  one  has  ever  questioned  the  validity  of  their 
title  until  this  suit  was  brought,  and  there  is  no  just  ground 
for  it  now ;  that  for  nearly  a  century  they  have  had  open, 
notorious  possession,  adverse  to  the  complainant  and  the 
rest  of  the  world ;  that  they  have  paid  all  the  taxes  assessed 
against  the  land  since  1806,  have  sold  many  smaller  tracts 
from  the  original  tract,  and  put  the  purchasers  in  possession  ; 
that  deeds  of  conveyance  were  duly  executed  and  recorded, 
and  that  the  purchasers  have  since  their  purchases  been  in 
undisputed,  open,  and  notorious  and  continuous  adversary 
possession,  under  and  by  virtue  of  said  conveyances,  for  a 
great  many  years,  for  more  than  the  statutory  period ;  that 
they  have  from  time  to  time  had  tenants  on  the  land  to  watch 
over  it,  care  for  it,  and  prevent  depredations,  have  leased 
portions  of  the  land,  and  received  rents  therefor,  and,  in 
fact,  in  every  way  exercised  such  open,  notorious  acts  of 
ownership  and  continued  adversary  possession  as  the  land, 
from  its  character  and  quality,  was  susceptible  of.  Respond- 
ents deny  that  John  Barclay  or  those  claiming  under  him 
have  ever  had  actual  possession  of  any  part  of  this  land  now 
sought  to  be  taken  from  the  estate  of  their  testator.  And 
the  respondents  further  say  that,  in  addition  to  the  delin- 
quency and  nonpayment  of  the  United  States  direct  tax,  for 
which  the  land  was  sold  by  said  Scott,  marshal  of  the  district 
of  Virginia,  the  said  John  Barclay  also  forfeited  his  title 
thereto  by  his  failure  to  pay  the  taxes  assessed  thereon  and 
due  to  the  commonwealth  of  Virginia,  as  they  will  show 
from  the  auditor's  books  of  this  state,  and  that  the  said 
Barclay,  nor  any  one  for  him,  has  ever  redeemed  the  said 
land  after  it  was  so  forfeited,  so  that  the  chain  of  title  under 
which  the  plaintiff  claims  from  the  commonwealth  is  broken 
and  forfeited,  and  he  has  no  title  whatever.     And  respond- 
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ents  further  say  that  the  land  has  not  been  assessed  to  the 
said  John  Barclay  or  his  heirs  on  the  assessor's  books  of 
Rockingham  county  since  the  year  1806  ;  that  the  complain- 
ant and  those  under  whom  he  claims  have  not  at  any  time 
had  the  land  placed  upon  the  land  books  of  either  Rocking- 
ham or  Pendleton  counties,  and  assessed  for  taxes,  and  paid 
the  taxes  thereon,  as  required  by  law  to  be  done  by  persons 
claiming  to  own  land  which  has  been  dropped  from  the  land 
books,  etc.  The  cause  came  on  to  be  heard  at  the  October 
term,  1892,  when  a  decree  was  pronounced  declaring  that  the 
complainant  and  others  claiming  under  the  original  patent  to 
John  Barclay,  and  under  the  title  which  has  descended  to  some 
of  them  as  his  heirs  at  law,  and  under  the  devises  and  convey- 
ances made  to  others  from  some  others  of  said  heirs  at  law,  are 
the  rightful  owners  of  the  tract  of  93,000  acres  of  land  In  the 
bill  and  proceedings  mentioned  and  described.  That  they 
be  quieted  in  their  possession  and  ownership  of  the  same. 
That  the  deeds  and  contracts  set  forth  and  referred  to  in 
said  bill  of  complaint,  to  wit,  the  deed  from  Joseph  Scott,, 
marshal,  to  Henry  J.  Grambill,  dated  the  1st  day  of  June, 
1806,  and  recorded  December  — ,  1806,  the  deed  from  H.  J, 
Grambill,  and  wife  to  Asher  Waterman,  dated  December  16, 
1806,  and  recorded  on  the  same  day  ;  the  deed  from  Asher 
Waterman's  heirs  to  Augustus  Waterman,  dated  28th  of 
June,  1827,  and  recorded  on  the  same  day  ;  the  deed  from 
Augustus  Waterman's  devisees  to  Charles  Lennig,  dated 
the  9th  day  of  July,  1859,  and  recorded  on  the  same  day  ; 
the  agreement  between  Charles  Lennig,  the  J.  P.  Houck 
Tanning  Company,  Houck  &  Steigle,  and  England  & 
Bryan,  dated  the  6th  day  of  March,  1890,  and  recorded 
on  the  22d  day  of  March,  1890  ;  the  agreement  between 
Charles  Lennig  and  Richard  N.  Poole,  dated  27th  day  of 
June,  1883,  and  recorded  on  the  3d  day  of  March,  1885  ; 
the  deed  of  trust  or  mortgage  from  the  Royal  Land  Com- 
pany of  Virginia  to  the   Fidelity  Trust,  Insurance  &  Safe- 
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Deposit  Company  of  Philadelphia,  dated  the  2d  day  of 
October,  1876,  and  recorded  on  the  2d  day  of  January, 
1877  ;  and  the  agreement  between  Charles  Lennig  and  the 
Potomac  &  Ohio  Railroad  Company,  dated  the  20th  day  of 
April,  1881,  and  recorded  on  the  1st  day  of  September, 
1882  ;  the  agreement  between  Richard  N.  Pool  and  James 
Boyce,  dated  the  27th  day  of  February,  1885,  and  recorded 
-on  the  3d  day  of  March,  1885  ;  and  the  agreement  between 
Richard  N.  Pool  and  Samuel  C.  Griscom,  dated  Ist  day  of 
September,  1888,  and  recorded  on  the  6th  day  of  Januaiy, 
1890, — be  canceled,  vacated,  and  annulled  in  so  far  as 
they  relate  to,  or  have  any  connection  whatever  with,  the 
title  to  said  tract  of  93,000  acres  of  land.  And  declaring 
and  decreeing  certain  other  things  not  necessary  to  be  here 
more  particularly  referred  to.  From  that  decree  the  case 
is  here  on  appeal. 

Instead  of  passing  seriatim  upon  the  question  directly  and 
incidentally. presented  by  the  record,  we  will  present  our 
Tiew  of  the  whole  case,  in  order  that  the  correctness  of  the 
<jonclusion  arrived  at  may  be  more  readily  apprehended. 
The  93,000  acres  of  land  in  cpntroversy  was  granted  by  the 
commonwealth  of  Virginia  to  John  Barclay  by  patent  dated 
the  5th  day  of  March,  1796,  and  the  same  was  regularly  en- 
tered on  the  land  books  of  the  state,  and  the  taxes  assessed 
thereon  in  his  name  from  the  year  1797  to  the  year  1806, 
inclusive  ;  not  one  cent  of  which  has  ever  been  paid  by 
said  Barclay  or  his  heirs,  or  by  any  other  person  for  him  or 
them.  Not  only  was  this  land  so  delinquent  and  forfeited 
to  the  state  of  Virginia,  but  it  was  also  delinquent  for  the 
nonpayment  of  the  United  States  direct  tax  charged  thereon 
in  pursuance  of  certain  acts  of  congress  which  need  not  be 
here  enumerated,  it  being  admitted  in  the  plaintiff's  bill  that 
the  land  was  so  delinquent,  and  was  in  1806  sold  by  Jos. 
Scott,  United  States  marshal  for  the  district  of  Virginia,  for 
the  nonpayment  of  such  taxes,  and  that  the  same  was  at  such 
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sale  purchased  by  H.  J.  Gambill,  who  received  from  said 
marshal  a  deed  therefor,  dated  and  recorded  as  above  stated. 
John  Barclay,  the  original  grantee,  a  citizen  of  the  city  of 
Philadelphia,  died  in  the  year  1815,  intestate,  leaving  numer- 
ous descendants,  as  is  shown  by  the  history  of  the  family  set 
out  in  the  plaintifi^s  bill ;  and,  although  he  lived  for  nine  years 
after  the  sale  of  this  land  by  the  United  States  umrsbal,  it  is 
not  pretended  that  he  ever  in  any  way  evinced  the  least 
disposition  to  question  the  validity  of  either  the  sale  or  con- 
veyance made  by  that  officer  of  the  law.  Nor  did  he  during 
his  life,  or  his  heirs  since  his  death,  ever  take  any  steps  either 
to  challenge  the  validity  of  the  sale  and  conveyance  by  said 
marshal,  or  to  redeem  the  land  from  the  forfeiture  to  the 
state.  By  virtue  of  the  tax  sale  made  by  the  United  State* , 
marshal  in  1806  to  H.  J.  Gambill  of  the  tract  of  land  in  con- 
troversy, his  conveyance  thereof  to  said  purchaser,  the  suc- 
cessive conveyances  thereof  down  to  that  to  the  testator  of 
the  appellants,  and  the  open,  notorious,  and  habitual  acts  of 
ownership  by  the  said  successive  alienees,  under,  to  say  the 
least,  coloi*able  title,  for  nearly  a  century,  and  the  palpable 
acquiescence  therein  by  John  Barclay  during  his  life,  and 
by  his  heirs  since  his  death,  has  ripened  the  title  so  acquired 
and  transmitted  into  a  perfect  title,  that  cannot  in  any  way 
be  aflfected  by  the  claim  asserted  by  the  appellee,  or  by  those 
under  whom  he  claims.  The  title  thus  acquired  has  passed 
unscathed  through  three  generations  of  people,  and  its  validity 
has  never  been  questioned,  except  on  three  occasions  now  to 
be  referred  to.  Nearly  70  years  prior  to  the  institution  of 
the  present  suit,  one  Abraham  Joseph  asserted  a  claim  under 
a  junior  grant  to  a  part  of  this  land.  Asher  Waterman,  the 
then  occupant,  brought  his  action  of  ejectment  in  the  superior 
court  of  Rockingham  county  against  said  Joseph,  and  in 
said  action  recovered  the  land  in  controversy.  Later,  Asher 
Waterman  brought  an  action  of  trespass  against  the  same 
Abraham  Joseph  in  respect  to  this  same  93,000  acres  of  land,. 
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and  in  that  action  Waterman  prevailed.  Still  later,  and 
during  the  ownership  and  occupancj  of  this  tract  of  land  by 
Augustus  Waterman,  one  Blaine  asserted  claim  to  part 
thereof,  and  by  agreement  between  Augustus  Waterman  and 
said  Blaine,  the  parties  to  said  controversy,  the  whole  matter 
was  submitted  to  the  arbitrament  and  award  of  that  able  and 
painstaking  lawyer,  Green  B.  Samuels,  who  was  afterwards 
an  honored  and  honorable  member  of  this  court  ;  and  in  the 
year  1843  he  rendered  his  award  in  favor  of  Waterman,  as 
the  owner  of  the  land  by  title  paramount.  The  result  of  those 
controversies,  which  arose  many  years  ago,  and  when  the 
circumstances  attending  the  sale  of  this  land  by  the  United 
States  marshal  were  doubtless  fresh  in  the  memory  of  many 
living  men,  powerfully  vindicate  the  validity  of  the  tax  title 
here  in  question,  and  under  which  the  testator  of  the  appel- 
lants and  those  under  whom  he  claims  have  occupied,  used, 
and  enjoyed  the  land  for  now  nearly  90  years.  Such,  has 
been  the  open,  notorious,  and  habitual  acts  of  ownership  in 
respect  to  this  tract  of  land  that  it  long  since  acquired  a  local 
designation.  Persons  who  have  lived  on  and  near  the  land 
from  infancy  to  old  age  testify  that  they  never  heard  of  the 
Barclays,  and  that  they  have  always  known  the  land  as 
the  ''Waterman  Survey."  So  well  known  is  the  land  by  the 
name  of  the  ''Waterman  Survey"  that  a  description  of  it  by 
metes  and  bounds  in  a  deed  conveying  the  same  would  be 
unnecessary.  In  Hutchinson  on  Land  Titles  (section  395) 
it  is  said  :  "But  a  description  by  metes  and  bounds  is  not 
necessary  when  the  premisesare  well  known  byname,"  etc.  ; 
citing  a  number  of  authorities,  and  among  them  Snapp  v. 
Spengler,  2  Leigh  1,  and  Beverley  v.  Fogg,  1  Call  484. 
Moreover,  under  the  title  in  question,  numerous  smaller 
tracts,  parts  of  the  Waterman  survey,  have  been  sold  and 
conveyed,  and  the  purchasers  thereof  have  recorded  convey- 
ances, which  were  proi)erly  recorded,  have  been  put  in  pos- 
session, and  have  built  on,  cultivated,  and  improved  their 
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premises,  respectively,  and  have  occupied,  used,  and  en- 
joyed the  same  for  many  years  without  challenge  or  moles- 
tation from  any  source.  John  Josephs,  a  witness  for  the 
appellee,  testifies  that  he  has  known  the  south  end  of  the 
tract  since  he  was  12  years  old  ;  that  it  was  always  called 
the  ''Waterman  land"  ;  that  his  father,  who  had  died  four 
years  previous,  was  then  84:  years  old,  and  that  he  had 
frequently  heard  him  say  "Gus  Waterman" — meaning 
Augustus  Waterman — leased  parts  of  the  land  to  persons  to 
get  out  shingles  and  lumber,  and  gave  personal  supervision 
and  attention  to  the  protection  of  the  land  against  all  depre- 
dations ;  that  the  land  recovered  by  Waterman  from  Blaine 
was  sold  to  his  father  by  Waterman,  and  Waterman  said 
that  the  judgment  which  he  had  obtained  against  Blaine  for 
trespass  belonged  to  his  father,  and  he  gave  this  judgment 
to  Waterman  for  the  privilege  of  working  the  timber  to  the 
head  of  the  hollows  ;  that  Waterman  also  had  a  man  named 
David  Ray  working  timber  on  the  land  under  contract. 
Melvina  Hulvey,  another  witness  for  the  appellee,  shows 
occupancy  for  a  great  number  of  years,  under  sales  by 
Waterman,  at  the  north  end  of  the  survey,  and  never  he^rd 
of  any  Barclays,  and  never  heard  of  any  one  except  the 
Watermans  and  those  claiming  under  them  exercising  own- 
ership over  the  land.  Sol.  Gladwell,  another  of  the  appel- 
lee's witnesses,  shows  the  public  notoriety  of  Waterman's 
habitual  exercise  of  acts  of  ownership  and  enjoyment,  and 
also  the  employment  of  witness  by  Lennig  as  his  agent. 
Dr.  Ruffner  shows  that  Augustus  Waterman's  chief  income 
for  many  years  was  from  the  lease  and  sale  of  smaller  tracts 
within  this  large  one,  and  that  he  let  timber  rights,  cattle 
ranging,  etc. ;  that  he  received  shingles  and  cooper  stuff  in 
payment  for  rent ;  that  he  had  tenants  and  agents  living  on 
the  land  in  different  sections,  and  that  many  of  the  timber 
men  made  contracts  in  advance  with  Mr.  Wateiman,  or  his 
agents,  and  that  he  heard  the  names  of  tenants  and  agents, 
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but  cannot  recall  them.  In  addition  to  these  open  and  noto- 
rious evidences  of  occupation,  use,  and  enjoyment,  there  is  the 
regular  succession  of  conveyances,  to  wit :  That  from  the 
United  States  marshal  to  Gambill,  the  purchaser  at 
the  tax  sale;  that  from  Gambill  to  Asher  Waterman; 
the  will  of  Asher  Waterman,  devising  this  land  to 
his  heirs,  of  whom  Augustus  Waterman  was  one,  and 
the  conveyance  by  the  heirs  of  Asher  Wateiman  other 
than  Augustus  to  the  latter,  and  the  conveyance  by 
the  heirs  of  Augustus  Waterman  to  Charles  Lennig,  the 
appellants'  testator.  And  there  are  these  further  evidences 
of  open  and  notorious  claim  of  ownership :  First,  the 
power  of  attorney  executed  by  Augustus  Waterman  to 
Timothy  Green  in  1811  ;  Augustus  Waterman's  deed  to 
James  Hopkins,  in  1842,  for  900  acres  of  this  tract  of  land  ; 
the  deed  of  Augustus  Waterman  to  Jacob  Bowman,  in  1843, 
for  210  acres  of  same  ;  the  sale  to  Josephs  in  1843  ;  the 
deed  from  Augustus  Waterman  to  James  A.  and  William 
Harriss,  in  1847,  for  200  acres  ;  the  deed  from  same  to 
Arch  Hopkins,  in  1847,  for  161  acres  ;  the  verbal  contract 
of  sale  between  Augustus  Waterman  and  George  Shoemaker, 
in  1848,  for  100  acres,  under  which  contract  Shoemaker 
paid  part  of  the  purchase  money,  was  put  in  possession,  and 
built,  improved,  and  cultivated  the  same,  and  has  contin- 
uously occupied,  used,  and  enjoyed  the  same  ever  since,  but 
in  subordination  to  the  Waterman  title,  he  never  having 
paid  the  balance  of  the  purchase  money,  and  therefore  has 
never  received  any  deed  ;  the  deed  from  Augustus  Water- 
man to  James  Hetzel,  in  1850,  for  two  tracts  ;  also,  the 
deed  from  same  to  D.  R.  and  Arch  Hopkins  (two  tmcts), 
150  acres.  Moreover,  it  was  stated  in  argument,  and  not 
denied,  that  numerous  other  sales  and  conveyances  were 
made  by  Augustus  Waterman,  which  have  not  been  copied 
into  the  record.  Add  to  all  these  the  several  contracts  and 
agreements  between  Charles  Lennig  and  others  since  said  Len- 
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nig  became  owner  of  this  land,  all  of  which,  together  with  the 
several  conveyances  heretofore  referred  to,  and  consti- 
tuting the  unbroken  chain  of  title  under  which  Len- 
nig,  the  appellants'  testator,  claimed,  and  all  of  which, 
except  the  conveyances  of  parts  of  this  tract  by  Augustus 
Waterman  as  above  set  forth,  are  recited  in  the  complain- 
ant's bill,  and  can  it  be  said  that  these  numerous  evidences 
of  continuous  occupation,  use,  and  enjoyment  for  nearly  90 
years  ;  these  continuous,  open,  notorious,  and  habitual  acts 
of  ownership,  under  a  continuous  claim  of  ownership, — are 
not  in  every  respect  fully  equivalent  to  an  adversary 
j)osses8ion,  evidenced  by  actual,  continuous  residence,  culti- 
vation, and  improvement  ?  In  the  light  of  well-settled  prin- 
ciples, we  think  not. 

In  Taylor  v.  Burnsides,  1  Gratt.  165,  Judge  Baldwin,  at 
page  192,  clearly  defines  adversary  possession  and  the  essen- 
tial elements  thereof.  lie  says:  * 'An  adversary  posses- 
sion must  also  be  actual,  in  reference  to  the  means  by  which 
it  is  acquired.  In  that  sense,  I  understand  an  actual  posses- 
sion to  be  the  occupation,  use,  or  enjoyment  of  the  sub- 
ject-matter of  controversy,  by  residence,  cultivation,  im- 
provement, or  other  open,  notorious,  and  habitual  acts  of 
ownership.  Of  occupation,  use,  or  enjoyment,  residence, 
cultivation,  and  improvement,  respectively,  while  they  con- 
tinue, are  usually  the  most  obvious  and  decisive.  But  there 
may  be  other  open,  notorious,  and  habitual  acts  of  ownership, 
of  quite  equivalent  import  and  eflfect.  Take,  for  example, 
the  case  of  a  town  resident  who,  claiming  title  to  a  lot  or 
tract  of  woodland  in  the  vicinity,  openly,  notoriously,  and 
habitually  cuts  and  hauls  from  it  his  necessary  supplies  of 
fuel,  or  in  like  manner  makes  it  a  source  of  revenue,  by 
sales  of  firewood  or  timber  ;  or  the  case  of  an  uninclosed  or 
unimproved  lot  in  or  near  a  city,  devoted  by  the  professed 
owner  to  his  use  or  profit  as  a  coal  or  lumber  yard,  quarry, 
or  landing  place.     There  cannot  be  stronger  instances  of 
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actual  possession  than  these,  and  other  like  cases  which  might 
be  stated  ;  but  they  can  serve  only  for  the  purpose  of  illustra- 
tion. When  we  leave  the  unquestionable  tests  of  residence, 
cultivation,  and  improvement,  every  case  must  depend  in  a 
great  measure  upon  its  own  circumstances,  and  requires  a 
recurrence  to  the  general  principle,  above  stated,  of  open, 
notorious,  and  habitual  acts  of  ownership.  That  principle 
must,  moreover,  be  guarded  in  its  application  by  taking  care 
not  to  confound  an  adverse  claim  with  an  actual  possession, 
and  by  distinguishing  between  repeated  trespasses,  under  a 
pretense  or  even  belief  of  title,  and  the  dominion,  control, 
and  enjoyment  of  actual  or  apparent  ownership.  That  an 
adversary  possession  requires  actual  occupancy,  or  what  is 
equivalent  to  it,  is  sustained  by  an  overwhelming  current  of 
American  decisions.  *  *  *  There  is  no  case,  I  think^ 
which,  when  closely  examined,  will  be  found  in  opposition 
to  this  doctrine,  unless  it  be  that  of  Ewing  v.  Burnet,  11 
Pet.  41.  And,  if  impugned  in  that  case,  it  is  by  some  of 
the  reasoning,  and  not  by  the  opinion  of  the  court."  Judge 
Baldwin  then  proceeds  to  state  the  case  of  Ewing  v.  Burnet, 
as  follows  :  ''It  was  an  action  of  ejectment,  in  which  the 
verdict  and  judgment  were  for  the  defendant.  The  property 
in  controversy  was  a  lot  in  the  town  of  Cincinnati,  incapable, 
from  the  character  of  its  surface,  of  being  inclosed,  unfit  for 
cultivation,  and  without  any  building  or  other  improvement 
upon  it.  Its  only  value  was  for  the  sand  and  gravel,  and 
the  taking  and  removing  thereof  the  only  use  to  which  it  was 
applied.  The  evidence  tended  to  prove  the  open,  notorious, 
and  habitual  use  of  it  by  the  defendant  in  that  way  for  upward 
of  twenty  years,  and  that  his  use  of  it  by  himself  and  his 
lessees  was  exclusive,  except  occasional  trespasses  by  others, 
which  he  prohibited,  and  for  which  he  sought  redress  by 
actions  of  trespass."  The  opinion  in  Ewing  v.  Burnet, 
Hupray  was  delivered  by  Mr.  Justice  Baldwin,  of  the  United 
States  supreme  court,  while  that  in  Taylor  v.  Burnsides^ 
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^upra,  was  delivered  by  Judge  Baldwin,  of  this  court ;  and 
as  it  becomes  necessary  to  compare  these  two  opinions,  for 
the  purpose  of  showing  that,  as  respects  the  essential  elements 
of  adversary  possession,  there  is  no  pitu;tical  diflference 
between  them,  we  will,  for  convenience,  refer  to  them  as 
Mr.  Justice  Baldwin  and  Judge  Baldwin.  Now,  after  the 
remarks  above  quoted.  Judge  Baldwin,  after  some  comments 
on  the  opinion  of  Mr.  Justice  Baldwin  in  Ewing  v.  Burnet, 
not  pertinent  to  the  present  inquiry,  proceeds  to  quote  from 
the  opinion  of  Mr.  Justice  Baldwin,  and  to  criticise  his 
remarks  as  follows :  ''It  is  well  settled  that  to  constitute 
adverse  possession  there  need  not  be  a  fence,  building,  or 
other  improvement  made.  It  suflBlces  for  this  purpose  that 
visible  and  notorious  acts  of  ownership  are  exercised  over  the 
premises  in  controversy  for  twenty-one  years  after  an  entry 
under  claim  and  color  of  title.  So  much  depends  on  the  nature 
and  situation  of  the  property,  the  uses  to  which  it  can  be  ap- 
plied, or  to  which  the  owner  or  claimant  may  choose  to  apply  it : 
that  it  is  difficult  to  lay  down  any  precise  rule  adapted  to  all 
cases.  But  it  may  with  safety  be  said,  that  where  acts  of 
ownership  have  been  done  upon  land  which  from  their  very 
nature  indicate  a  notorious  claim  of  property  in  it,  and  art 
continued  for  twenty-one  years,  with  the  knowledge  of  an 
adverse  claimant,  without  interruption,  or  an  adverse  entry 
by  him,  for  twenty-one  years,  *  *  *  and  actual  adverse 
possession  against  him,  if  the  jury  shall  think  that  the  prop- 
erty was  not  susceptible  of  a  more  strict  or  definite  posses- 
sion than  had  been  so  taken  and  held.  Neither  actual 
occupation,  cultivation,  or  residence  are  necessary  to  con- 
stitute actual  possession  when  the  property  is  so  situated 
as  not  to  admit  of  any  permanent  useful  improvement,  and 
the  continued  claim  of  the  party  has  been  evidenced  by 
public  acts  of  ownership,  such  as  he  would  exercise  over 
property  which  he  claimed  in  his  own  right,  and  would  not 
exercise  over  property  which  he  did  not  claim."     The  criti- 
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cism  of  Judge  Baldwin  is  as  follows  :  ^'Now,  what  the  court 
thus  said,  in  relation  to  acts  of  ownership  sufficient  to 
prove  an  ouster  and  continued  adverse  possession,  may  be 
very  true  in  reference  to  the  case  before  it ;  was  the  result 
of  a  combination  of  the  circumstances  of  that  case,  and 
required  the  actual  knowledge  of  them  by  the  other  party. 
But,  with  great  deference,  it  seems  to  me  it  is  not  a  safe 
guide,  if  so  intended,  as  furnishing  rules  to  ascertain  what 
is  an  adverse  possession,  for  the  language  employed,  if 
taken  abstractly,  would  serve  to  indicate  an  adverse  claim 
rather  than  an  adverse  possession.  That  acts  of  ownership 
on  the  property  indicate  an  adverse  claim  is  not,  as  I  humbly 
conceive,  sufficient,  unless  they  amount  to  an  adverse  pos- 
session ;  that  is,  to  the  occupation,  use,  or  enjoyment  of 
the  premises.  Nor  is  it  sufficient  that  they  show  a  continued 
claim  of  the  party,  such  as  he  would  exercise  over  property 
which  he  claimed  in  his  own  right,  and  would  not  exercise 
over  property  which  he  did  not  claim.  Such  language 
strikes  me  as  remarkably  loose  and  indefinite,  and  as 
calculated  to  occasion  darkness  instead  of  light,  which,  I 
think,  must  be  the  result  of  any  attempt  to  give  it  a  prac- 
tical application  as  a  test  of  adverse  possession." 

Counsel  for  the  appellee,  seizing  upon  this  criticism  by 
Judge  Baldwin,  and  evidently  misled  thereby,  comes  to  the 
conclusion  that  the  doctrine  of  adversary  possession  is  incor- 
rectly laid  down  by  Mr.  Justice  Baldwin  in  Ewing  v.  Burnet, 
and  has  been  repudiated  by  the  courts  of  this  and  other 
states.  This  is  obviously  a  mistake.  The  doctrine  laid  down 
by  Mr.  Justice  Baldwin  in  Ewing  v.  Burnet  is  that  held  by 
the  supreme  court  both  before  and  since  that  decision,  and, 
consequent  thereto,  has  been  reaffimed  by  Mr.  Justice 
Clifford  in  Harris  v.  McGovern,  99  U.  S.  161,  decided  in 
1878  ;  by  Justice  Field  in  Fletcher  v.  Fuller,  120  U.  S.  534, 
7  Sup.  Ct.  667,  decided  in  1887  ;  and  by  Chief  Justice 
Fuller  in  Coal  Co.  v.  Doran,  142  U.  S.  417,   12  Sup.   Ct. 
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239.  In  the  case  last  mentioned  the  very  language  which 
counsel  for  the  appellee  has  characterized  as  an  * 'unguarded 
expression"  is  by  the  learned  chief  justice  quoted  verbatim. 
As  respects  the  doctrine  of  adverse  possession,  and  the  ele- 
ments essential  to  constitute  it,  there  is  practically  no  diflference 
lietween  the  statement  of  the  rule  by  Mr.  Justice  Baldwin 
in  Ewing  v.  Burnet  and  that  by  Judge  Baldwin  in  Taylor 
V.  Burnsides.  The  two  cases  are  often  quoted  side  by  side 
without  any  adverse  criticism  of  the  former.  It  is,  perhaps, 
true  that  Judge  Baldwin'sstatement  of  the  rule  is  more  clear 
and  compact  than  that  of  Mr.  Justice  Baldwin,  and  that  the 
illustrations  given  by  the  former  are  happier  than  those 
given  by  the  latter  ;  but  their  statements,  when  taken  to- 
gether, import  one  and  the  same  thing.  Judge  Baldwin  says  : 
''I  understand  an  actual  possession  to  be  the  occupation, 
use,  or  enjoyment  of  the  subject-matter  of  controversy,  by 
residence,  cultivation,  improvement,  or  other  open,  notorious, 
and  habitual  acts  of  ownership.  Of  these  modes  of  occupa- 
tion, use,  or  enjoyment,  residence,  cultivation,  and  improve- 
ment, respectively,  while  they  continue,  are  not  always,  but 
usually,  the  most  obvious  and  decisive.  But  there  may  be 
other  open,  notorious,  and  habitual  acts  of  ownership  of  quite 
equivalent  import  and  effect."  And  Mr.  Justice  Baldwin, 
with  less  amplitude  of  statement,  and  omitting  the  words 
''residence,  cultivation,  and  improvement,  the  usual,  most 
obvious,  and  decisive  tests  of  occupation,  use,  or  enjoyment," 
and  speaking  with  reference  to  the  case  in  hand,  covered 
all  the  groynd  necessary  in  that  case  by  saying:  "It  is  well 
settled  that  to  constitute  an  adverse  possession  there  need 
not  be  a  fence,  building,  or  other  improvement  made.  It 
suflBces  for  this  purpose  that  visible  and  notorious  acts  of 
ownership  are  exercised  over  the  premises  in  controversy 
for  twenty-one  years  [the  statutory  period]  after  an  entry 
under  claim  and  color  of  title,"  etc.  And  all  of  the  lan- 
guage  criticised    by  Judge   Baldwin  is  predicat-ed  of   the 
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language  of  Mr.  Justice  Baldwin  last  above  quoted,  and  is 
referable  to  the  case  the  learned  justice  had  under  considera- 
tion, in  which,  as  in  the  present  case,  actual  residence, 
cultivation,  and  improvement  by  the  owner  or  claimant 
were  out  of  the  way,  and  in  which,  as  here,  the  question 
was  whether  the  occupation,  use,  and  enjoyment,  by  "visible 
and  notorious  acts  of  ownership, "  came  up  to  the  require- 
ment expressed  by  Judge  Baldwin  in  the  words  "or  other 
open,  notorious,  and  habitual  acts  of  ownership"  so  as  to 
constitute  an  adversary  possession  for  the  statutory  period. 
We  fail,  therefore,  to  perceive  the  justness  of  Judge  Bald- 
win's criticism  of  the  language  and  reasoning  of  Mr.  Justice 
Baldwin  ;  we  fail  to  perceive  in  the  reasoning  any  tendency 
to  confound  an  adverse  claim  with  an  actual  possession,  or 
any  failure  to  distinguish  between  repeated  trespasses,  under 
either  a  pretense  or  belief  of  title,  and  the  dominion,  control, 
and  enjoyment  of  actual  or  apparent  ownership.  Again, 
Judge  Baldwin  says:  "When  we  leave  the  unquestionable 
tests  of  residence,  cultivation,  and  improvement,  every  case 
must  depend,  in  a  great  measure,  upon  its  own  circumstances, 
and  requires  a  recurrence  to  the  geneml  principle,  above 
stated,  of  open,  notorious,  and  habitual  acts  of  ownership." 
Precisely  the  same  principle  is  stated  by  Mr.  Justice  Baldwin, 
as  follows  :  "But  it  may  with  safety  be  said  that  where 
acts  of  ownership  have  been  done  upon  land,  which  from 
their  nature  indicate  a  notorious  claim  of  property  in  it, 
and  are  continued  for  twenty-one  years,  with  the  knowledge 
of  an  adverse  claimant,  without  interruption,  or  an  adverse 
claim  by  him,  for  twenty-one  years,  such  acts  are  evidence 
of  an  ouster  of  a  former  owner,  and  an  actual  adverse 
possession  against  him,"  ttc.  Now,  this  must,  in  the 
nature  of  things,  be  so  ;  for  while  it  is  true  that,  of  the  dif- 
ferent modes  of  use,  occupation,  or  enjoyment,  those  of  resi- 
dence, cultivation,  and  improvement  are  the  most  obvious 
and  decisive,  yet  there  are  other  acts  of  open,  notorious,  and 
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habitual  ownership, — or,  as  Mr.  Justice  Baldwin  expre^^sea 
it,  **visible  and  notorious''  acts  of  ownership, — exercised 
over  the  premises  in  controversy  for  the  period  necessary 
to  constitute  the  statutory  bar,  after  an  entry  under  claim 
and  color  of  title.  Obviously,  the  two  forms  of  expression 
convey  one  and  the  same  idea ;  for  ''visible  and  notorious'' 
at^ts,  for  the  statutory  period,  are  the  full  equivalent  of 
open,  notorious,  and  habitual  acts  for  the  same  period  ;  and 
whether  the  one  or  the  other,  if  the  acts  proved  are  suflS- 
ciently  strong  to  clearly  indicate  that  the  claimant  entered, 
used,  and  enjoyed  the  premises,  with  the  intention  of  hold- 
ing: asrainst  all  the  world,  then  such  acts  constitute  an  actual 
adverse  possession.  It  is  clear  that  there  is  no  substantial 
difference  in  the  statements  of  the  judges  as  respects  the 
underlying  principles  of  actual  adverse  possession.  But  if 
a  real  and  substantial  difference  did  exist,  then  the  doctrine 
laid  down  by  Judge  Baldwin  in  Taylor  v.  Burnsides,  sujpra, 
is  quite  sufficient  for  a  just  decision  of  this  case. 

It  should  be  borne  in  mind  that,  prior  to  the  emanation 
of  the  title  under  which  the  testator  of  the  appellants  claimed, 
the  title  of  John  Barclay,  the  original  grantee,  had  become 
delinquent,  and  was  forfeited  and  was  extinct,  by  reason 
whereof  the  land  was  sold  and  conveyed  by  the  United  States 
marshal ;  that  it  was  not  only  delinquent  and  forfeited  by 
reason  of  the  nonpayment  of  the  United  States  direct  tax 
lawfully  charged  thereon,  but  was  delinquent  and  forfeited 
by  reason  of  the  nonpayment  of  the  taxes  lawfully  assessed 
thereon  by  the  state  from  the  year  1797  to  the  year  1806, 
inclusive,  not  one  cent  of  which  was  ever  paid ;  that  since 
1806  this  land  has  never  been  on  the  land  books  in  the  name 
of  John  Barclay,  or  of  any  one  claiming  under  him ;  that 
from  1806  down  to  the  present  time  the  land  has  been  regu- 
larly on  the  land  books  in  the  names  of  the  testator  of  the 
appellants  and  those  under  whom  he  claimed,  and  they  have 
regularly  paid  all  the  taxes  assessed  thereon ;  that  not  only 
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have  no  taxes  on  said  land  ever  been  paid  by  John  Barclay 
or  his  heirs,  or  by  any  other  person  for.  him  or  them,  but 
neither  said  Barclay  nor  his  heirs  have  ever  taken  any  steps 
to  redeem  or  reclaim  said  land,  or  asserted  any  claim  or 
right  to  do  so,  until  the  institution  of  this  suit,  although  a 
period  of  time  has  elapsed  a  great  many  years  in  excess  of 
the  period  necessary  to  constitute  the  statutory  bar.  The 
constitutionality  of  ever  forfeiting  land  as  delinquent  for 
nonpayment  of  taxes  has  been  repeatedly  held  by  this  court. 
See  remarks  of  Lee,  J.,  in  Wild's  Lessee  v.  Serpell,  10  Gratt. 
408,  and  cases  cited.  In  order  to  consummate  and  per- 
fect a  forfeiture  in  such  a  case,  no  judgment  or  decree 
or  other  matter  of  record  is  necessary.  The  statutes  pro- 
fess a  proprio  vlgore  effectually  to  divest  the  title  out 
of  the  defaulting  owner,  and  perfectly  to  vest  it  in  the  com- 
monwealth ;  so  that,  John  Barclay's  title  having  become 
extinct  by  reason  of  forfeiture,  and  there  never  having  been 
any  redemption,  there  remained  in  him  no  vestige  of  title  to 
pass  to  his  heirs  in  any  way.  As  to  the  effect  of  such  for- 
feiture, see  Hutch.  Land  Titles,  §  78,  and  authorities  cited. 
Hence,  at  the  time  of  the  emanation  of  the  tax  title  under 
which  the  appellants'  testator  claimed,  the  title  of  John 
Barclay,  the  original  grantee,  having  become  forfeited  and 
extinct,  the  possession  was  vacant,  and  there  was  no  person 
living  who  could  assert  any  right  to  the  possession,  adverse 
to  that  acquired  by  the  appellants'  testator,  and  those  under 
whom  he  claimed  ;  and  the  deeds  to  them,  respectively, 
constituting  color  of  title,  even  though  defective  in  both  form 
and  substance,  and  their  deeds  importing  the  right  of  entry 
and  occupation,  they  entered,  used,  and  enjoyed  the  prem- 
ises, and  exercised  continuously  thereover  such  open,  noto- 
rious, and  habitual  acts  of  ownership  as  constitute  an  actual 
adverse  possession  against  all  the  world. 

These  acts  of  ownership    were  so  open,  notorious,  and 
habitual,  continuing,  as  they  did,  for  over  80  years  next 
1  Va  Dec— 57 
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before  the  bringing  of  this  suit,  as  to  constitute  notice,  at 
least,  to  all  persons  who  might  have  any  claim  whatever  to 
the  land  in  controversy.  But  the  circumstances  disclosed  by 
the  record  clearly  indicate  that  the  appellee,  J.  K.  White, 
purchased  the  one-ninth  interest  which  he  claims  to  own  with 
actual  knowledge  of  the  title  under  which  the  testator  of  the 
appellants  claimed.  He  purchased  his  claim  in  the  city  of 
Philadelphia,  where  most  of  the  numerous  descendants  of 
John  Barclay  lived.  The  interest  obtained  by  him  was  that 
of  Mrs.  Harriet  Biddle  Fox,  the  wife  of  De  Grass  Fox,  and 
a  remote  descendant  of  John  Barclay.  The  other  heirs  either 
disclaimed  any  right,  title,  or  interest  in  the  land  in  question 
or  for  other  reasons  declined  to  embark  in  this  novel  enter- 
prise of  the  appellee,  Mr.  J.  K.  White.  The  Barclays  and 
Biddies  are  noted  families  in  the  city  of  Philadelphia,  and 
extensively  connected  by  marriage.  Judge  George  W.  Bid- 
die,  one  of  the  Barclay  heirs,  and  a  witness  for  the  appellee, 
being  asked  if  he  knew  whether  his  grandfather,  John  Bar- 
clay, had  any  interest  in  any  Virginia  lands  in  his  lifetime, 
answered  :  "I  have  heard  that  he  had,  but  I  had  no  reason 
to  believe  it,  except  from  being  pestered  very  often  to  make 
deeds,  which  1  have  never  done."  On  cross-examination  he 
was  asked  :  Q.  *'I  understand  you  to  say  that  you  had 
heard  some  rumors  to  the  effect  that  Mr.  John  Barclay  had 
some  lands  in  Virginia,  but  that  you  had  no  reason  to  believe 
that  he  had  any  title  to  them,  except  that  you  had  been  pes- 
tered very  frequently  to  sign  deeds,  which  you  have  refused 
to  do."  A.  ''That  statement  is  correct"  Q.  ''Will  you 
be  kind  enough  to  state  when  was  the  last  time  you  were 
applied  to  on  this  subject,  and  state  the  circumstances."  A. 
"1  am  under  the  impression  it  was  in  the  present  year,  1890. 
It  may  have  been  1889.  I  think  1890.  I  was  asked  if  I 
would  sign  some  deed  conveying  my  supposed  right,  title,  and 
interest  in  said  land  to  some  one.  After  talking  the  matter 
over  with  my   cousin,  Clement  B.    Barclay,  we  both   con- 
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eluded  we  would  have  nothing  to  do  with  it."  Q.  ''Well, 
then,  I  understand  that  you  do  not  claim  any  title  at  all  to  this 
land."  A.  ''I  never  have  made,  nor  now  make,  any  claim  to 
any  such  supposed  lands."  Judge  Biddle  also  says  he  is 
under  the  impression  that  he  had  heard  that  such  supposed 
lands,  or  parts  of  them,  bad  been  sold  under  proceedings 
which  in  the  state  of  Pennsylvania  are  termed  ''tax  sales." 
Doubtless  the  Barclay  heirs  frequently  conferred  with  Judge 
Biddle,  a  prominent  member  of  the  family,  and  a  lawyer  of 
note,  and  availed  themselves  of  his  superior  information, 
and  professional  knowledge  and  skill  ;  in  fact,  it  is  plain, 
from  the  deposition  of  Mr.  Arthur  Biddle,  a  son  of  Judge 
Biddle,  and  a  great-grandson  of  John  Barclay,  that  such 
was  the  fact.  Arthur  Biddle  was  also  a  witness  for  the 
appellee.  He  testifies  that  these  lands  were  frequently  the 
subject  of  conversation  in  his  family,  and  with  the  family 
connections,  descendants  of  John  Barclay,  and  that  it  was  a 
subject  of  notoriety  in  the  family,  being  sometimes  discussed 
in  the  way  of  gossip,  and  at  other  times  as  a  matter  of  busi- 
ness. Now,  the  appellee,  J.  K.  White,  must  have  made 
quite  a  close  canvass  of  the  Barclay  heirs,  and,  although  he 
got  but  one  recruit,  that  circumstance  of  itself  indicates 
strongly  that  the  others,  constituting  quite  a  number  of 
persons,  like  Judge  George  W.  Biddle  and  Mr.  Clement  B. 
Barclay,  disclaimed  any  interest,  and  refused  to  have  any 
connection  with  the  transaction.  Again,  the  deed  from  Fox 
and  wife  to  the  appellee,  White,  was  procured  on  the  8th 
day  of  May,  1890  ;  on  the  22d  day  of  the  same  month  the 
bill  had  been  prepared,  reciting  the  numerous  deeds  consti- 
tuting the  chain  of  title  under  which  the  testator  of  the 
appellants  claimed,  setting  forth  the  contracts  of  record  in 
the  bill  mentioned,  tracing  the  tax  titles  and  claim  there- 
under from  the  sale  and  conveyance  by  the  United  States 
marshal  down  to  Charles  Lennig,  and  averring  his  claim 
thereunder  ;  and  on  the  24:th  day  of  the  same  month  the  bill 
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wa8  filed,  and  process  issued  thereon.  Thus,  after  a 
repose  as  still  as  death,  and  acquiescence  for  over  80  years, 
all  at  once  the  appellee,  J.  K,  White,  succeeds  in  arousing 
one  of  the  slumbering  heirs  of  John  Barclay,  and  this  mon- 
strous claim  is  asserted  by  a  bill  in  equity,  which  on  iti> 
face  shows  the  utter  poverty  of  the  claim, — a  poverty 
which  is  equaled  only  by  the  audacity  of  the  claim. 

In  view  of  all  the  circumstances  disclosed  by  the  record^ 
the  conclusion    is   irresistible  that   the  appellee  became  the 
so-called   purchaser  of  the   claim  asserted  by  him  purely  as 
a   matter   of  bold    adventure  and   speculation,  and  that  he 
made  the  so-called    purchase    with    full  knowledge   of   the 
adverse  claim   of  the   testator  of  the   appellants,   which  had 
stood  unchallenged  and  uninterrupted    for   over    80   years. 
Notice  may  be  actual  or  constructive,  and,  whether  the  one  or 
the  other,   the  result  is  the  same.     It  is  the  settled  doctrine 
that  whatever  circumstances  are  sufficient  to  put  a  purchaser 
upon    an    inquiry,   which,   if   pursued,  would  lead  to  the 
requisite  knowledge  and  information,  are  sufficient  to  charge 
him  with  actual    knowledge  of  the  facts  to  which  such  cir- 
cumstances would  lead  him  ;  or,  in  other  words,  he  must 
look  to  the  title  papers  under  which  he  buys,  and  is  charged 
with  notice  of  all  the  facts  appearing   upon  its  face,  or  to 
the  knowledge  of   which   anything   appearing    there    will 
conduct    him.     Or,     in    the   yet    more    appropriate    and 
expressive  language     of     Mr.     Justice     Strong,     in     De 
Cordova  v.   Hood,   17  Wall.   1,  where  that  learned  judge 
said :    * 'Whenever  inquiry  is  a  duty,  the  ];)arty  boufad  to 
make  it  is    affected   with  knowledge  of  all  which  he  would 
have  discovered  had    he  performed  the    duty.     Means  of 
knowledge,     with     the     duty     of    using    them,    are,     in 
equity,     equivalent     to     knowledge     itself."     See,     also, 
Long  V.  Weller,  29  Gratt.  347 ;  Wood  v.  Krebbs,  30  Gratt. 
708  ;  Coles  v.   Withers,   33   Gratt.  186 ;  Lamar's  Ex'r   v. 
Hale,  79  Va.   147  ;  Hurn  v.  Keller,  Id.  415  ;  Effinger  v. 
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Hall,  81  Va.  94;  Wood  v.  Carpenter,  101  U.  S.  135.  In 
Effinger  v.  Hall,  supra,  Lewis,  P.,  says:  ^'A  strong  case 
on  constructive  notice  is  Armentrout's  Ex'i*s  v.  Gibbons, 
SO  Gratt.  632.  There  a  deed  reserving  a  vendor's  lien  was 
"duly  recorded,  and  afterwards  the  record  of  the  deed  was 
•destroyed.  It  was  held  that  the  constructive  notice  afforded 
by  the  recordation  of  the  deed  was  equivalent  to  actual  notice 
of  the  existence  of  the  lien,  notwithstanding  the  destruction 
of  the  records."  So,  in  the  present  case,  the  avenues  of 
information  have  for  over  80  years  been  open  and  accessible. 
For  all  this  period  the  public  records  of  Rockingham  county, 
where  most  of  the  land  in  controversy  is  situated,  have 
teemed  with  evidences  of  the  claim  asserted  by  the  testator 
of  the  plaintiff,  and  those  under  whom  he  claimed,  and  during 
all  which  time  they  have  exclusively  occupied,  ueed,  and 
enjoyed  the  premises,  without  interruption,  as  evidenced  by 
their  continued,  open,  notorious,  and  habitual  acts  of  owner- 
ship, quite  equivalent  in  import  and  effect  to  occupation, 
use,  and  enjoyment,  evidenced  by  residence,  cultivation, 
and  improvement.  Had  John  Barclay,  during  his  lifetime, 
or  those  claiming  under  him,  since  his  death,  come  forward 
and  asserted  their  rights  in  due  time  and  form,  they  might 
have  reclaimed  this  land  which  had  been  sold  as  delinquent 
for  the  nonpayment  of  the  United  States  direct  taxes,  law- 
fully charged  thereon ;  but  this  manifest  duty  they  failed  to 
perform,  and  sat  supinely  down  and  neglected  to  pay  the 
lawfully  assessed  taxes,  neglected  to  take  any  steps  to  redeem 
the  land,  and  now  come  admitting  the  sale  of  the  land  as 
delinquent,  admitting  the  sale  and  conveyance  by  Scott,  the 
marshal,  to  Gambill,  and  tracing,  by  a  regular  succession 
of  conveyances,  the  title  down  to  Charles  Lennig,  the  testa- 
tor of  the  appellants,  and  only  assail  the  title  thus  derived 
by  alleging  in  their  bill  in  a  general  way,  without  specify- 
ing any  particulars,  that  the  United  States  marshal  did  not 
comply  with  the  law  in  making  said  sale,  and  that  therefore 
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the  said  sale  and  conveyance,  as  well  as  all  other  convey- 
ances and  devices  constituting  links  in  said  chain  of  title,  are 
invalid  and  void. 

It  is  in  proof  that  the  most  diligent  and  laborious  search 
has  been  made  in  the  different  departments  of  government, 
federal  and  state,  and  in  every  other  direction  where  there 
could  be  the  least  hope  of  discovering  any  evidence  of  the 
regularity  of  the  tax  sale  ;  but,  after  the  lapse  of  so  many 
years,  it  has  been  impossible  to  discover  all  the  evidence 
necessary  to  show  affirmatively  that  said  sale  was  made,  in 
every  particular,  in  conformity  to  the  requirements  of  law. 
Moreover,  it  is  in  proof  that  the  private  papers  of  the  two 
Watermans  were  njany  years  ago  destroyed  by  fire.  The 
law  required  the  marshal  in  such  cases  to  return  and  file  in 
the  district  court  at  Richmond  the  report  of  sale,  who  was 
the  purchaser,  and  the  amount  for  which  the  land  was  sold, 
with  other  evidences  of  the  regularity  of  the  sale.  In  all 
probability,  the  papers  necessary  for  the  purpose  would 
have  been  found  in  the  clerk's  office,  or  among  the  papers 
of  that  court ;  but,  unfortunately,  as  the  proof  shows,  a  large 
quantity  of  the  papers  of  that  court  and  office  were  consumed 
in  the  great  conflagration  which  added  so  much  terror 
to  the  closing  scenes  of  that  great  civil  strife  which  devas- 
tated and  impoverished  this  commonwealth  throughout  her 
borders.  Was  it  possible  to  do  more  than  was  done  to  pro- 
tect the  title  in  question  ?  We  think  not.  In  respect  to 
said  tax  sale,  and  in  view  of  the  peculiar  circumstances  of 
hardship  attending  this  case,  and  the  great  lapse  of  time  and 
seeming  acquiescence  on  the  part  of  John  Barclay  and  those 
claiming  under  him,  and  the  apparent  abandonment  of  all 
claim  on  their  part,  it  will  be  presumed  that  all  was  done 
that  the  law  required  to  be  done,  and  that  said  sale  was  regu- 
lar and  valid.  In  Black  on  Tax  Titles  (2d  Ed.  §  461)  it  is- 
said  :  "Mere  lapse  of  time  will  not,  of  itself,  afford  pre- 
sumptive evidence  of  the  regularity  of  a  tax  sale,  if  the  pur- 
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chaser  and  those  claiming  under  him  have  not  had  possession 
under  the  deed  ;  that  is,  the  antiquity  of  a  tax  deed,  if  no 
possession  has  been  taken  under  it,  affords  no  presumption 
in  its  favor,  but,  on  the  contrary,  operates  the  more  strongly 
against  the  holder.  But  where  the  tax  purchaser  has  been 
in  possession  the  case  is  different.  Here  the  responsibility 
for  failure  to  institute  proceedings  to  test  the  validity  of  the 
title  rests  alone  upon  the  original  owner.  It  would  be  unfair 
to  raise  a  presumption  against  the  purchaser  in  consequence 
of  his  omission  to  do  that  which  he  was  under  no  obliga- 
tion to  do,  except,  indeed,  as  a  means  of  making  doubly 
sure  a  claim  in  which  he  may  reasonably  be  supposed 
to  have  had  confidence.  And,  on  the  other  hand,  it 
seems  perfectly  just  to  cast  an  implication  on  the  owner,  to  the 
effect  that  his  failure  to  make  any  attempt  to  rescue  his  land, 
during  a  considerable  number  of  years,  from  the  consequences 
of  the  tax  sale,  could  only  be  attributable  to  his  knowledge 
of  the  fact  that  such  an  attempt  would  result  in  demonstrat* 
ing  the  validity  of  the  tax  title.  We  have,  therefore,  no 
diflBcuIty  in  assenting  to  the  statement  that  an  ancient  tax 
deed  and  its  recitals,  together  with  long-continued  and  unin- 
terrupted possession,  are  evidence  from  which  compliance 
with  the  statute  in  regard  to  tax  sales  may  be  presumed,  and 
the  question  thereon  is  one  for  the  jury  upon  all  the  evidence 
in  the  case." 

It  would  be  useless  to  adduce  arguments  and  quote  authori- 
ties to  show  the  peculiar  appropriateness  of  the  principle 
above  stated  to  the  case  in  hand.  We  do  not  assert  the 
proposition  that  in  the  present  case  the  marshal^ s  deed  is 
prima  facie  evidence  of  title ;  and,  while  it  may  not  be  such, 
yet  we  do  assert  that  it  constitutes  color  of  title  under  which 
the  testator  of  the  appellants  and  those  under  whonj  he  claimed 
entered  upon  and  enjoyed  the  premises  ;  not  by  actual  resi- 
dence, cultivation,  and  improvement,  but  by  * 'other  open, 
notorious,  and  habitual  acts  of  ownership,"  exercised  eon- 
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tinuously  for  the  fall  period  of  the  statutory  bar,  and  has 
thereby  ripened  into  a  complete  and  perfect  title.  In  2 
Blackw.  Tax  Titles,  §  1112,  commenting  on  certain  cases, 
the  author  says  :  ''In  both  these  cases  there  was  a  long  and 
uninterrupted  possession,  under  the  tax  title ;  and  the  party 
in  whose  favor  the  presumption  was  extended  was  not  the 
original  purchaser  at  the  tax  sale,  but  an  innocent  person, 
who,  for  aught  that  appears,  had  no  notice  in  fact  of  the 
irregularities  in  the  proceeding.  And  the  court  places  the 
presumption  upon  the  ground  that  the  jury  must  be  'satisfied 
that  the  deficiencies  in  the  evidence  are  not  chargeable  to 
the  fault  or  negligence  of  the  party,'  and  that  no  better  evi- 
dence within  the  power  of  the  party  'is  willfully  withheld.' 
This  doctrine  cannot,  therefore,  be  extended  to  the  original 
purchaser,  'for  he  is  bound  to  collect  and  preserve  the  evi- 
dence' upon  which  the  validity  of  his  title  depends  ;  and,  if 
he  has  failed  to  do  so,  it  is  his  own  folly.  Again,  it  will  be 
observed  that  the  rule  as  laid  down  in  the  case  cited  requires 
good  faith,  and  a  diligent  and  thorough  effort  on  the  part  of 
the  person  claiming  the  benefit  of  the  presumption,  in  col- 
lecting all  the  evidence  which  can  be  produced,  tending  to 
throw  light  upon  the  regularity  of  the  original  proceed- 
ings of  the  officers.  Strict  search  must  be  made  in  all 
the  offices  and  places,  and  inquiry  made  of  all  per- 
sons, for  the  documents  and  facts  necessary  to  establish  the 
validity  of  the  title.  The  presumption  is  not  raised  for 
the  purpose  of  supplying  any  defect  in  the  doings  of  the 
officers,  but  to  fill  up  the  gap  occasioned  by  a  supposed 
loss  of  testimony,  which,  if  it  had  been  preserved, 
would  have  established,  to  the  satisfaction  of  the  court,  the 
existence  of  the  very  prerequisite  in  question."  The  present 
case  comes  squarely  within  the  principle  above  stated. 
H^re,  the  party  whose  title  is  assailed,  upon  the  supposed 
ground  of  irregularity  in  the  tax  sale,  was  not  the  original 
purchaser  at  that  sale,  and  is,  to  that  extent,  entitled  to  the 
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benefit  of  the  rule.  Nor  can  it  be  said  that  any  deficiency 
in  the  evidence  is  attributable  to  his  fault ;  nor  that  any 
better  evidence  within  his  power  is  willfully  withheld  ; 
nor  that  most  anxious,  diligent,  and  thorough  search  has  not 
been  made,  in  order  to  discover  the  papers  which  would 
certainly  vindicate  the  validity  of  the  tax  title.  Again,  it  is 
said  :  *'A  tax  deed,  founded  upon  an  actual  sale,  and 
purporting  by  apt  words  to  convey  the  title  to  the  real  estate 
therein  described  to  the  grantee,  will  give  color  of  title 
notwithstanding  it  may  be  defective  in  form  or  substance, 
or  be  founded  on  proceedings  so  irregular  or  defective  as 
not  to  pass  the  true  title.  We  do  not  at  present  speak  of  a 
deed  void  on  its  face,  but  all  the  authorities  we  have  cited 
will  sustain  the  rule  above  given,  if  the  tax  deed  is  at  least 
apparently  fair.  Thus  a  tax  deed  gives  color  of  title, 
although  the  judgment  on  which  it  is  founded  be-  fatally 
defective.  And  possession  of  land  in  good  faith  well  may  be 
under  a  sufficient  color  of  title,  though  it  be  under  a  tax 
sale  not  preceded  by  any  advertisement  thereof."  Blacky 
Tax  Titles,  §  603,  citing  Pillow  v.  Roberts,  13  How.  472 ; 
Flanagan  v.  Grimmet,  10  Gratt.  421.  So,  where  land  was 
sold  by  a  commissioner  under  the  delinquent  land  laws,  it 
was  said  :  ''He  acts  like  a  commissioner  to  make  sales  under 
a  decree  of  the  chancery  court,  and  is  clothed  with  a  mei'e 
naked  authority.  Having  no  interest  in  the  land  conveyed, 
the  deed  of  the  commissioner  would  avail  nothing,  where 
his  authority  to  make  it  did  not  appear,  unless  there  had 
been  such  a  long  acquiescence  and  possession  under  the  deed 
as  to  justify  a  presumption  in  favor  of  the  deed."  Walton 
V.  Hale,  9  Gratt.  197,  198.  Perhaps  no  case,  more  than 
this,  ever  demanded  every  reasonable  presumption  in  favor 
of  a  tax  sale,  and  title  thereunder.  It  is,  indeed,  a  very 
remarkable  case,  one  in  which  the  record  discloses  not  a 
single  circumstance  favorable  to  the  decree  of  the  court 
below.     It  is,  in  fact,  nothing  other  than  an  action  of  eject- 
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ment  in  equity.  The  argument  has  proceeded  almost  en- 
tirely upon  the  law  applicable  to  an  adversary  possession, 
and  upon  this  ground  alone  the  court  below  might  well  have 
sustained  the  demurrer,  upon  the  familiar  principle  that 
where  a  party  has  an  adequate  and  complete  remedy  at  law 
a  court  of  equity  will  not  sustain  him.  But  as  to  the  demur- 
rer, and  these  several  specific  grounds  assigned  therefor,  we 
decide  nothing,  inasmuch  as  this  proceeding  is  under  section 
2562,  Code  1887,  and  it  is  insisted  that  the  jurisdiction  of  a 
court  of  equity,  in  proceedings  for  partition  under  said  sec- 
tion, is  not  restricted  to  tenants  in  common,  joint  tenants, 
and  coparceners,  as  the  language  so  plainly  indicates,  but  that 
periions  claiming  adversely  to  all  those  seeking  partition  may 
be  covered  in  the  same  suit,  and  that  such  court  may  take  cog- 
nizance of  all  questions  of  law  arising  between  them  ;  and  in- 
asmuch as  several  comparatively  recent  decisions  of  this 
court  are  relied  upon  by  counsel  for  the  appellee  to  sustain 
his  contention  ;  and  inasmuch  as  a  discussion  of  the  questions 
arising  on  the  demurrer  would  be  untimely,  after  having 
considered  and  passed  upon  the  merits  of  the  case,  and  would 
necessarily  involve  a  lengthy  review  of  the  cases  referred  to, 
which  could  serve  no  good  purpose  now, — suffice  it  to  say 
that  while  the  writer  is  firmly  convinced  that  a  court  of 
equity  has  not  jurisdiction  in  this  and  like  cases,  and  that 
the  authorities  relied  upon  do  not  sustain  the  position  con- 
tended for  by  counsel  for  the  appellee,  yet,  for  the  reasons 
stated,  and  others  that  need  not  be  mentioned,  we  decide 
nothing  touching  the  proper  construction  of  said  section 
2562. 

In  conclusion,  it  only  remains  to  say  that  in  the  light  of 
all  the  facts  disclosed  by  the  record,  it  is  undeniably  true 
that  the  conduct  of  John  Barclay  and  his  heirs  from  the  time 
of  the  tax  sale  to  the  bringing  of  this  suit  has  been  such  as 
is  consistent  only  with  an  absolute  abandonment,  with  com- 
plete notice  of  all  the  circumstances,  of  all  claim  to  the  land 
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in  controversy  ;  that  the  appellee  makes  no  case  by  his  bill 
entitling  him  to  have  partition  of  the  land, ,  as  prayed 
for  in  his  bill,  or  to  any  relief  in  a  court  of  equity  ;  and  that 
it  would  be  a  great  and  unconscionable  wrong  to  now  permit 
him  to  wrest  this  land  from  its  rightful  owners,  when  they 
have  lawfully  occupied  and  used  and  enjoyed  it  without  in- 
terruption and  without  challenge  for  nearly  a  century, 
during  which  time  three  generations  of  people  have  gone  to 
their  graves.  For  the  reasons  given  above,  the  decree  ap- 
pealed from  should  be  reversed  and  annulled,  the  injunction 
dissolved,  and  such  decree  entered  here  as  the  court  below 
should  have  entered.     Decree  reversed. 

Lacy  and  Fauntleroy,  J  J. ,  absent. 
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Proffit 

Anderson,  Deputy  Sheriff. 

{Supreme  Court  of  Appeals  of  Virginia^  Feb.  /,  1894,) 

[20  S.  E.  Rep.  887.] 

Louisa  County  Road  Law— Constitutionality — Capitation  Tax. 

The  road  law  for  Louisa  county  (Acts  1891-92,  c.  417,  p.  686), 
requiring^  all  able-bodied  men  between  16  and  60  years  old  to  work 
the  roads  2  days  in  each  year,  and  conferring*  authority  on  the 
overseer  of  roads  to  impose  a  fine  upon  persons  refusing  so  to 
work,  and  to  collect  it  by  levy  as  in  case  of  taxes,  and  providinff 
for  the  imprisonment  of  one  so  refusing,  is  void,  under  Const,  art. 
10,  2  5,  which  authorizes  the  general  assembly  to  assess  a  capita- 
tion tax,  not  exceeding  $1  per  annum,  on  every  male  citizen  over 
21  years  old,  to  be  dedicated  to  the  public  schools,  and  confers  on 
•counties  and  corporations  the  power  to  impose  a  capitation  tax, 
not  exceeding  50  cents,  for  all  purposes.  I^ewis,  P.,  and  Lacy,  J., 
dissenting. 

William  F.  Proffit  was  imprisoned  by  order  of  the  county 
court  for  refusing  to  work  the  roads  in  Louisa  county,  as 
required  by  law.  He  applied  to  the  supreme  court  for  a 
writ  of  habeas  corpus,  and  was  ordered  to  be  discharged 
from  custody. 

W,  E,  Bibh^  A.  K.  Leake  and  R,  R.  Fauntleroy^  for 
petitioner. 

R.  Taylor  Scott,  Atty.  Gen.,  for  respondent. 

Per  Curiam.  The  court  is  of  opinion,  for  the  reasons  here- 
inafter stated,  that  the  petitioner,  William  F.  Proffit,  a  citizen 
of  Louisa  county,  Va.,was  on  the  3d  day  of  November  unlaw- 
fully arrested  and  imprisoned  in  the  county  jail  of  said  county 
by  F.  H.  Anderson,  deputy  sheriff  for  J.  H.  Woolfork, 
sheriff  of  said  county,  under  a  capias  pro  fine  issued  by  the 
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clerk  of  said  county  under  and  in  pursuance  of  an  order  of 
the  county  court  of  said  county  made  and  entered  on  the  11th 
day  of  July,  1892,  to  recover  of  said  petitioner  the  road  fine 
and  costs  mentioned  in  said  order  and  capias,  and  imposed 
upon  him  for  failing  to  work  on  the  public  roads  in  Cuckoo 
road  district,  in  said  county,  when  warned  thereto,  as  re- 
quired by  an  act  of  the  general  assembly  of  Virginia  approved 
on  the  29th  day  of  February,  1892,  entitled  ''An  act  to 
provide  for  working  and  keeping  in  repair  the  public  roads 
in  the  county  of  Louisa"  (Acts  1891-92,  c.  417,  p.  686),  and 
that  said  petitioner  is  illegally  restrained  of  his  liberty. 

2.  The  court  is  of  opinion  that  said  act,  so  far  as  it 
undertakes  to  require  that  all  able-bodied  male  citizens, 
between  the  ages  of  16  and  60,  in  each  road  district  of  ^aid 
county,  shall  be  compelled  to  work  on  the  roads  a  period  of 
time  aggregating  2  days,  of  10  hours  each,  in  each  year,  when 
warned  by  the  overseer  of  the  precinct  to  which  they  belong, 
with  certain  exceptions,  which  need  not  be  here  mentioned  ; 
and  in  so  far  as  said  act  undertakes  to  confer  upon  the  over- 
seer of  any  such  precinct  authority  to  impose  upon  and  col- 
lect from  any  person  so  warned,  who  shall  fail  to  attend  and 
work  as  required  by  such  overseer,  a  fine  of  $1  for  such 
failure,  unless  good  and  sufficient  cause  be  shown,  authorizing 
such  overseer  to  make  out  an  account  against  any  party  so 
failing,  and  providing  that  such  account  shall  have  the  force 
and  effect  of  a  tax  ticket  due  the  commonwealth,  and  confer- 
ring upon  said  overseer  power  to  collect  such  fines  by  distress 
or  levy,  in  the  same  manner  and  upon  the  same  property  as 
in  the  case  of  distress  or  levy  for  taxes,  and  further  requiring 
such  overseers  to  return  a  list  of  all  fines  collected,  and  of 
the  persons  delinquent,  etc. ;  and  in  so  far  as  the  said  act 
provides  that  *'if  the  said  account  is  returned  to  the  clerk's 
office  as  afore  provided,  as  delinquent,  it  shall  be  the  duty 
of  the  said  court  to  issue  a  capias  pro  fine  against  the  delin- 
quent party,  and  place  the  same  in  the  hands  of  the  sheriff  or 
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any  constable  of  the  county,  who  shall  proceed  to  arrest  the 
said  party,  and  place  him  under  the  control  of  the  road 
commissioner  of  his  district,  who  shall  see  that  he  works 
out  the  amount  of  his  fine  and  costs,  allowing  him  credit 
for  75  cents  per  day  for  each  day  of  10  hours  employed,  and 
the  costs  shall  be  the  same  as  allowed  by  law  on  an  indict- 
ment for  misdemeanor  ;  if  such  party  refuse  to  do  the  work, 
be  shall  be  liable  to  enforced  labor  on  the  coanty  roads  by 
order  of  the  county  court,  under  the  general  law," — the 
same,  we  hold,  is  void,  because  repugnant  to  section  5  of 
article  10  of  the  constitution  of  Virginia,  which  declares  : 
*'The  general  assembly  may  levy  a  tax  not  exceeding  one 
dollar  per  annum  on  every  male  citizen  who  has  attained  the 
age  of  twenty-one  years,  which  shall  be  applied  exclusively 
in  aid  of  public  free  schools  ;  and  counties  and  corporations 
«hall  have  power  to  impose  a  capitation  tax,  not  exceeding 
fifty  cents  per  annum,  for  all  purposes."  This  provision  of 
the  constitution  effects  two  purposes  :  (1)  It  authorizes  the 
general  assembly  to  assess  a  capitation  tax,  not  exceeding  $1 
per  annum,  on  every  male  citizen  who  has  attained  the  age 
of  21  years,  and  expressly  dedicates  such  tax  to  the  public 
free  schools.  (2)  It  confers  directly  upon  the  counties  and 
corporations  the  power  to  impose  a  capitation  tax,  not 
exceeding  50  cents,  for  all  purposes.  The  provision  in 
respect  to  counties  is  not  subject  to  the  will  of  the  legislature 
in  any  respect,  but  confers  the  power  directly  upon  the 
counties,  respectively.  The  question  is,  does  the  act  in  ques- 
tion impose  a  capitation  tax  in  the  form  of  road  service  ? 
This  question  can  only  receive  an  affirmative  answer.  It  is 
undeniably  true  that  taxes  may  be  levied  in  money,  in  serv- 
ice, or  in  kind,  and,  whether  in  the  one  form  or  other,  it 
is  none  the  less  a  tax.  ''Taxation  exacts  money  or  services 
from  individuals  as  and  for  their  respective  shares  of  contri- 
bution to  any  public  burthen. "  Mr.  Justice  Ruggles  in  Peo- 
ple V.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  419.     In  the  present 
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case  the  burden  imposed  is  in  form  and  substance  2Lj)er 
capita  requisition  for  road  service,  and  cannot,  upon 
principle,  be  distinguished  from  the  ordinary  capitation 
tax.  In  other  words,  it  is  a  requisition  tax,  and  nothing 
else ;  and,  being  in  excess  of  the  capitation  tax  prescribed 
by  the  said  fifth  section  of  article  10  of  the  constitution  of 
Virginia,  the  provisions  of  the  aforesaid,  imposing  the 
same,  are  unconstitutional  and  void.  But  the  court  is,  at 
the  same  time,  of  opinion  that  the  validity  of  the  sixth, 
eighth,  and  ninth  sections  only,  of  the  act  in  question,  are 
here  involved,  and  the  judgment  now  to  be  rendered  is  con- 
fined to  those  sections,  and  none  others.  For  these  reasons, 
and  others  to  be  stated  in  writing,  and  filed  with  the  record, 
it  is  considered  by  the  court  that  said  sections  6,  8,  and  9  of 
the  act  aforesaid  are  repugnant  to  said  section  5  of  article  10 
of  the  constitution  of  Virginia,  and  therefore  void,  and  that 
the  petitioner  is  illegally  restrained  of  his  liberty.  It  is 
therefore  ordered  that  the  petitioner,  William  F.  Proffit,  be 
discharged  from  custody. 

Lewis,  P.,  and  Lacy,  J.,  dissenting. 
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